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INTHE UNITED STATESDISTRICT COURT FOR THE
NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION
JOHNP.TOMKINS, )
)

Petitioner, )
) Case No. 16-cv-7073
2
) Judge Robert M. Dow, Jr.
UNITED STATES OF AMERICA, )

)

Respondent. )
)
MEMORANDUM OPINION AND ORDER
This matter is before the Court on Petitioner John P. TomKing’sepetition for a writ of
habeas corpus pursuant to 28IC. § 2255 [1]. Alsdefore the Court are Petitioner's motion
regarding supplemental authaeg [16], motion for release domond [5], motion for a status
report [17], motion for an expeddeuling [18], and motion for th€ourt to take judicial notice
[28]. The Court considered the additional authorities identified in Petitioner’'s motion regarding
supplemental authorities [16] and motion for theu@ to take judicial niice [28], and thus the
motions [16; 28] are grantéd.For the reasons set forth belothe Court denies Petitioner's
habeas corpus petition [1] and declines to asaucertificate of appealability. The Clerk is
directed to enter judgment in favor of theitdd States. Petitionex’motion for release on
bond [5], motion for a status repg@fi7], and motion for an expedaeauling [18] ae stricken as
moot. Petitioner’'s motion [27] to striklhe government’'s memorandum concernif@ague V.

Laneis denied.

1 on April 19, 2018, Petitioner also filed a notice of dapgental authority [29], which the Court reviewed and
considered in ruling on Petitioner’'s § 2255 Petition.
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Background

A. Criminal Trial

In 2009, a grand jury returned a thirteen-caauperseding indictnme charging Petitioner
with mailing threatening communications inoldation of 18 U.S.C. § 876(b) (Counts 1-10),
unlawful possession of deuctive devices violation of 26 U.S.& 5861(d) (Count 11-12), and
using, carrying, and possessing a desive device in in furtherae of a crime of violence under
18 U.S.C. § 924(c)(1)(A) an@)(1)(B)(ii) (Count 13).

In 2005, Petitioner began sending threatenirtterleto targets, demanding that they
purchase sufficient shares of certain stock he owned to drive up the price. Petitioner threatened
that something “very tragic” wodlhappen to the targets’ loved anePetitioner's demands were
not met. In 2007, Petitioner sent victims packagegaining homemade devices that appeared to
be pipe bombs with a lettérat stated “BANG!! YOU’'RE DEAD and warned “[t|he only reason
you are still alive is becausealid not attach one wire * * There is enough gunpowder and steel
shot in that tube to Kianyone in a ten foot radius when it goes off.”

Investigators identified Petitioner as a srgpusing purchasing eerds for the stocks
referred to in his letters.Searches conducted on Petitiondn@me and Petitioner’'s storage
lockers revealed two additional pipe bombs, Wraif the threatening letters, bomb-making
materials, information about thargets and their residences, diméncial records related to the
stocks mentioned in his threats.

As noted by the Seventh Circwoib direct appeal, the casesMaeavily litigded leading up
to trial. United States v. Tomking82 F.3d 338, 348 (7th Cir. 2016). One point of contention
was Petitioner's effort to suppress evidence from the government’s searches. The warrants
obtained in connection with the searches failetinoose a time limit for the financial records to
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be seized. Accordingly, theo@rt concluded that the seizuoé a filing cabiret containing
documents relating to Petitioner’s role as treasof his local union eceeded the scope of the
warrant. Still, the Court concluded that everutiothe warrants were deficient in some respects,
this did not mean that the warrants were impssible general warrants. The warrants and the
attachments to the warrants contained detail@gories of evidee and were supported by
thorough affidavits. Furthermore, the good-faith exception permitted seizure of the items
Petitioner sought to exclude.

Petitioner also requested tg@resent himself. The Court granted that request and allowed
Petitioner to proceegro se with stand-by counsel. However, the Court denied Petitioner’s
request for hybrid counsel.

Petitioner’s trial began on April 23, 2012. its case-in-chief—which took up the first
week and a half of Petitioner’s trial—the goament presented the testimony of nearly 40
witnesses, including employees of the investnignts that received Petitioner’s mailings and
government investigators involved in identifyifgtitioner. The govement also introduced
extensive physical evidence, including the threatening letters, handwriting samples, the draft
letters and devices recovered frératitioner’s property, and photogtegpof the devices at issue.
Finally, the government introduced the exptestimony of Raymond Voorhees and John
Winslow, who testified as explosives expeasd Officer McGuire of the Chicago Police Bomb
Squad.

Mr. Voorhees testified that the devices ltathponents of improvised explosive devices.
However, he could not be certain whether theaks/ivould have explodedtife loose wires were

attached, because the devices had been rendered safe by blasting them with a water cannon before



Mr. Voorhees examined the devices. He Harttestified that—in Isi opinion—the Chicago
device was not functional vinbut the wire attached.

Mr. Winslow testified that the devices woutdve functioned if the unattached wire had
made contact with the positive terminal of the battery. He further testified that the devices also
could have ignited due to physicdiock, friction, heat, static elecity, and even possibly as a
result of being handled improperly during shipping.

Like Mr. Voorhees, Officer McGuire alstestified that the GObago device was not
functional without the wire attached. During ltestimony, Officer McGuire mentioned that he
had taken an x-ray of the @higo device before the pipedchheen broken open. When the
government displayed a copy of the x-ray on aitoorn front of Officer McGuire, Petitioner
objected that it was the first time he had seerxthay. The government admitted that the x-ray
was not in the materials provided to PetitioneThe Court prohibited the government from
introducing the x-ray in its case-ohief. However, the Court warned Petitioner that the x-ray
might come in as rebuttal evidence.

Before resting its case, the government maeeblar Petitioner frontestifying about his
subjective intent in creating hikevices. The Court concludedattPetitioner’s subjective intent
was irrelevant for determining whether the devices constituted “destructive devices” in
Petitioner's case. In reachingighconclusion, the Court relied updsmited States v. David
Johnson 152 F.3d 618 (7th Cir. 1998), which heldathsubjective intent is irrelevant for
determining whether something constitutes a tfdesive device” when there is no legitimate
social or commercial purpose for the device.

In his case, Petitioner introduced the testimohthree character witness before testifying
himself. During his testimony, Petitioner admittedcreating and sendingehhreatening letters
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and packages containing explosive materialstdsitfied that the devices were not designed to
explode. Specifically, Petitioner claimed tlfaertain design featuresh each device “made

them nondestructive devices.” tRener also testified thathe unattached wire was fully
insulated so that it could not connect with the battery and that he tested each device with a
voltmeter “to make sure that no electricitysMdowing through them.” The government moved

to introduce the x-ray to rebut iR®ner’s claim that he separaltéhe igniter from the gunpowder.

The Court allowed the government to oduce the x-ray as rebuttal evidence.

After a jury found Petitioner glty on all but one count, Petitioner moved for a mistrial,
raising (among other argumentsg argument that the Court edrigy allowing the government to
introduce the x-ray that it failed to disclose@guired by Rule 16, and the argument that the Court
improperly instructed the jury based David Johnson The Court denied Petitioner's motions
for a new trial.

The Court sentenced Petitioner to 37 yaangrison, which included 7 years on Counts 1
through 6 and 8 through 12 (to run concurrently) and a 30 year mandatory minimum for using a
destructive device in rdian to a crime of violence. Adentencing, the Court noted “if | had
discretion to do so, | might have imposed a wr@entence [on Countsthrough 6 and 8 through
12] in view of the mandatory sentence.Tomkins No. 07-cr-00227, Dkt. 450, at 44.]

B. Direct Appeal and 28 U.S.C. § 2255 Petition

On direct appeal, Petitioner argued that @aurt erred by (1) barring Petitioner from
arguing that the devices were meant as hog2esadmitting the x-ray that the government failed
to turn over to defense befor@tr and (3) refusing to suppresgdence from a search of his home

and storage lockers.



With respect to Petitioner’'s argument thag dtevices were meant as hoaxes, Petitioner
argued that he should have been allowethtwduce evidence regardirhow he intended the
devices to function. Petitionergared evidence of Risubjective intent veanecessary to rebut
testimony from the government’s witnesses reigartiow his devices were designed and intended
to function. The Seventh Circuit concluded ties Court properly giied the holding obnited
States v. David Johnspri52 F.3d 618 (7th Cir. 1998), whidteld that subjective intent is
irrelevant for determining whether something constitutes a “destructive device” when there is no
legitimate social or commercial purpose. hltigh the Seventh Circuit indicated that the jury
instructions should not have asked the jury teeine whether Petitioner “intended” to create a
bomb, the court concluded that this error was harmless because there was ample evidence to prove
beyond a reasonable doubt that the cevwere destructive devices.

With respect to Petitioner’s argument that tregretit court erred in admitting the x-ray that
the government failed totim over before trial, Pettner argued that thestrict court should have
granted Petitioner a mistrial based on the goventidailure to timely produce the x-ray in
violation of Rule 16. The Seventh Circuit foundttithe district court’s exclusion of the x-ray
from the government’s case-in-chief and clearnvay that the x-ray may come in as rebuttal
evidence was a reasonable remedy for the goverrsrieule 16 violation. The Seventh Circuit
further concluded that any ernaould be harmless, given thaetk-ray was duplicative of other
evidence presented by the government. Speltjficghe government introduced photographic
evidence showing that the relative sizeshaf lead pellets and gunpowder would have made it
highly unlikely that tiey did not mix together a@ncontact the igniter. Fiiner, explosive experts
confirmed that [Petioner’s] devisdiad all the elements of exphes bombs, and expert Winslow
maintained that the devices could haxploded if mishandled during shipping.United States v.
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Tomking 782 F.3d 338, 348 (7th Cir. 2016). The Sekddircuit therefore was “not convinced
that the x-ray made a critical difnce in the jury’s decision.”ld.

Finally, with respect to Petitioner’s argumeegarding his motion teuppress, Petitioner
argued that the warrants allowify the seizure of materialsoim his home and storage lockers
were not adequately constrained in time arapec The Seventh Circuit disagreed, concluding
that the warrants were reasonable. The Savéhtcuit further conalded that even if the
warrants were deficient, this Court correctly dutbat a good-faith exception applied to preclude
the application of the exclusionary rule. T8eventh Circuit therefore affirmed this Court’s
judgment in its entirety.

Petitioner—through counsel—thefiled a petition for writ of certiorari, which the
Supreme Court denied on November 2, 2015. @®n7J2016, Petitioner filed a timely petition to
vacate, set aside, or correct under 28 U.S225% [1], raising a number of arguments challenging
his conviction and sentence. Before the Court is Petitioner's § 2255 petition [1], and other
miscellaneous motions filed in his § 2255 proceeding.

. Legal Standard

A. Habeas Standard

The Seventh Circuit has stressed thatié¢feunder § 2255 is an extraordinary remedy
because it asks the district coessentially to reopen the criminal process to a person who already
has had an opportunity for full processAlmonacid v. United State476 F.3d 518, 521 (7th Cir.
2007). Under 8 2255, relief “is available only whea #entence was imposed in violation of the
Constitution or laws of the UniteStates,’ the court lacked juristion, the sentence was greater
than the maximum authorized by law, or ibtherwise subject to collateral attackTorzala v.
United States545 F.3d 517, 521 (7th Cir. 2008) (quoti®§ U.S.C. § 2255). Thus, a § 2255
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motion is not a substitute for a direct criminal appeal. \&eela v. United Stateg81 F.3d 932,
935 (7th Cir. 2007) (stating that a § 2255 motiomether a recapitulation of nor a substitute for
a direct appeal”).

B. I neffective Assistance of Trial Counsel Standard

In order to prevail on an iffective assistance of counseaich, Petitioner must show that
his counsel's performance wasfideent and that he was prajiced by the deficiencies in
counsel’s performancessStrickland v. Washingtod66 U.S. 688, 687 (1984). Both components
of the test must be satisfied or the claim wéldenied; “the lack of either is fatal. Eddmonds v.
Peters 93 F.3d 1307, 1313 (7th Cir. 1996).

Under the first prong of th&trickland test, Petitioner must establish that “counsel's
representation fell below an objective standafdreasonableness” when measured against
“prevailing professional norms.”ld. at 688; see algBaylord v. United State829 F.3d 500, 506
(7th Cir. 2016). In evaluating counsel’'s merhance, a court must consider “all of the
circumstances of [the] case” in determining vileetcounsel’'s acts or omissions “were made
outside the wide range of praf@onally competent assistanceMenzer v. United State200
F.3d 1000, 1003 (7th Cir. 2000) (citiktpited States v. Trevin60 F.3d 333, 338 (7th Cir. 1995)).
However, review of counsel’'s performance isgtly deferential,” and &ourt’'s analysis must
begin with a “strong presumptiotfiat the defendant’s attornpyovided adequate representation
to his client. United States v. Meye234 F.3d 319, 324-25 (7th Cir. 2000). Petitioner must show
that his counsel made “errors so serious thansel was not functiamj as ‘counsel’ guaranteed
the defendant by the Sixth AmendmentStrickland 466 U.S. at 687. Further, “strategic
choices made after thorough investigation of lamd facts relevant tplausible options are
virtually unchallengeable; and strategic choices made after less than complete investigation are
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reasonable precisely to the extent that redsdenarofessional judgmés support the limitations
on investigation.” Strickland 466 U.S. at 690-91.

If a court finds an attorney’s representatioéounconstitutionally deficient, it must then
proceed to the second prong of Bteicklandtest. Under the prejudice prong, a petitioner must
show that “there is a reasonable probability,that for counsel’s unproésional errors, the result
of the proceedings would have been differengflen v. Chandler555 F.3d 596, 600 (7th Cir.
2009) (quotingStrickland 466 U.S. at 690) (internal quotati marks omitted). “A reasonable
probability is a probability sufficient tondermine confidence in the outcomeStrickland 466
U.S. at 694; see aldastafari v. Andersqr278 F.3d 673, 688 (7th CR002). “Itis not enough
for the defendant to show that the errors Bathe conceivable effect on the outcome of the
proceeding.” Strickland 466 U.S. at 693. Instead, “[c]lounsel's errors must have been ‘so
serious as to deprive the deflant of a fair trial.” Carter v. Butts 760 F.3d 631, 635 (7th Cir.
2014) (quotingStrickland 466 U.S. at 693). “This does n@quire a showing that counsel's
actions ‘more likely than not alterettie outcome,’ but the difference betwe$tricklands
prejudice standard and a more-proleathan-not standard is sligamd matters ‘only in the rarest
case.” Harrington v. Richter562 U.S. 86, 111-12 (2011) (citations omitted).

B. I neffective Assistance of Appellate Counsel Standard

In order to establish a claim of ineffectiassistance of appellate counsel, a movant “must
show both deficient performance and prejudic&dgers v. United States96 F. App’x 490, 493
(7th Cir. 2014) (citingStrickland 466 U.S. at 687). Appellate counsel's performance is
“measured against that of an objectively reasonable attornByoivn v. Finnegan598 F.3d 705,
709 (7th Cir. 2010). Performance is deficientatinsel fails to argue assue that is “obviously
and clearly stronger” #n the issues actualigised on appealWalker v. Griffin 835 F.3d 705,
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709 (7th Cir. 2016). “Prejudice exists if ‘thei® a reasonable probability that the issue his
appellate attorney failed to raise would haltered the outcome dhe appeal, had it been
raised.” Johnson v. Thurme624 F.3d 786, 793 (7th Cir. 2010) (quotiBgpown 598 F.3d at
425).
[I1.  Analysis

A. SECTION 2255 AFFIDAVIT

The Government argues that this Court st@l@ny Petitioner’s § 2255 petition because he
did not sign his motion under penatif perjury or provide a sepaeaaffidavit in support of his
petition. But Petitioner adequately verified tfaetual assertions in $ipetition. Petitioner’s
motion begins with the following statement:

As | have drafted this petin myself, | hereby certifunder the penalty of perjury

pursuant to 28 U.S.C. 8§ 1976 that all fagiroceedings and arguments presented
herein are true and correctttee best of my knowledge.

[1, at 3.] The motion waalso signed by Petitioneld. at 51. This is diicient to satisfy
Petitioner’s verification requirementRonald Johnson v. United Stat@917 WL 3379753, at *1
(7th Cir. Jan. 20, 2017) (“*Johnson signed his motion upelealty of perjury, so it is considered an
affidavit.” (citing Lafuente v. United State817 F.3d 944, 946 (7th Cir. 2010)Paters v. United
States 159 F.3d 1043, 1052 (7th Cir. 1998) (“[W]hen &itpen contains language to the effect of
* * * ‘] declare (or certify, verify, or state) undg@enalty of perjury that the foregoing is true and
correct,” such petition, and the declaration(s) stiechalong with it, are tantamount to affidavits.”
(footnote omitted)).
B. CRIME OF VIOLENCE DEFINITION
I.  The “elements clause” is not unconstitutionally vague.
Petitioner argues that his cootron under 18 U.S.C. § 924(c)(A) of the Armed Career
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Criminal Act (“ACCA”) for possession of a firearmm relation to a crime of violence must be
overturned based on the Sepre Court’s decision iBamuel Johnson v. United Statekich held
that a residual clause in tldefinition of “violent felony” in 8§ 924(e) of the ACCA—which is
similar to the residual clause the definition of “crime of wlence” in § 924(c)(1)(A) of the
ACCA—was unconstitutionally vague. 135 S. Ct. 2551, 2557 (2015)Sainuel Johnsorthe
petitioner pled guilty to being f@lon in possession of a fireaimviolation of § 922(g), and the
government requested an enteah sentence undthe ACCA. Id. at 2555. Under the ACCA, a
person convicted of being a felon in possessioa fifearm faces more severe punishment if he
has three or more previous convictions fofveolent felony.” 18 U.S.C. § 924(e)(1). The
petitioner inSamuel Johnsochallenged the residual clause in the ACCA'’s definition of “violent
felony,” 135 S. Ct. 2555, which included any felongtttotherwise involvesonduct that presents
a serious potential risk of phgal injury to another.” 18J.S.C. § 924(e)(2)(B)(i}). The
Supreme Court held that “thedeterminacy of the wide-rangimgquiry required by the residual
clause both denies fair noticedefendants and invites arbitrary enforcement by judges” thereby
denying defendants sentenced pursuant to sidu& clause their due process righSamuel
Johnson 135 S. Ct. at 2557. BecauSamuel Johnsoastablished a substantive constitutional
rule, the Supreme Court later held that it legap retroactively on collateral attack of prior
convictions. Welch v. United State436 S. Ct. 1257, 1265 (2016).

Petitioner argues that the residual clauséhendefinition of “crime of violence” under
§ 924(c) is similarly vague and that his sentgnasuant to § 924(c) therefore should be reversed.
Under 18 U.S.C § 924(c)(1)(A), a person who usesaaties a firearm “dumg and in relation to
any crime of violence” can be prosecutedect®n 924(c)(3) defines “crime of violence” as any
felony that either “(A) has as an element the agempted use, or threatened use of physical force
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against the person or property aiother” (the “elements clausedr (B) “that by its nature,
involves a substantial risk that physical force agadimesperson or property of another may be used
in the course of committing the offence” (thesidual clause”). 18 U.S.C. § 924(c)(3).

The Government argues that neither thertf@ets clause” nor the “residual clause” are
unconstitutionally vague. Witlnespect to the “residual clause” of § 924(c)(3), the Seventh
Circuit held that the @reme Court’s holding iBamuel Johnsocompels the conclusion that the
residual clause in 8§ 924(c)(3)(B)unconstitutionally vague United States v. Cardena016 WL
6819696, at *25 (7th Cir. Nov. 18, 2016). iFkCourt is bound by that ruling.

Although Petitioner argues that the “elemenéusk” also is unconstitutionally vague, the
Seventh Circuit has regeed that argument.Clark v. United State$80 F. App’'x 470, 473 (7th
Cir. 2017) (holding that the “elemts clause” of § 924(c)(3) surviveBlamuel Johnsomand
affirming denial of § 2255 pdion where petitioner’s crime wgaa “crime of violence” under the
elements clause). Thus, under the elementsselaifi 8 876(b) “has as an element the use,
attempted use, or threatened use of physicakfagainst the person or property of another,” 18
U.S.C. 8 924(c)(3)(A), then Petitioner was propedyvicted of being in possession of a firearm
in relation to a crime of violare under 18 U.S.C. § 924(c)(1)(A).

ii.  Section 876(b) Is Divisible

Because “threat to injure” and “threat to kighare alternative elements for a conviction
under 8§ 876(b), as opposed to just factual means of committing a single element, the statute is
divisible and the “modified categoal approach” should be ustmldetermine whether Petitioner
was convicted of an offense that “has as an efgrthe use, attempted use, or threatened use of
physical force against the person or propertynaitiaer,” as required to be convicted pursuant to
the “elements clause” of 18 U.S.C. § 924(}(A3. Courts generally use a *“categorical
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approach” to determine whether a crime “has aslament the use, attempted use, or threatened
use of physical force,” which mandates that cola& to “the statutory eiments of the offense,
not the actual facts underlying thenviction” to determine whetha crime is on its face a crime

of violence. United States v. Dunca2016 WL 4254936, at *2 (7th CiAug. 12, 2016) (citing
Descamps v. United States33 S. Ct. 2276, 2283 (2013)). Mathis v. United Stategshe
Supreme Court reaffirmed the appropriatenesssifg this “categoricalggproach” in most cases,
thereby eliminating the need to conduct mirggito determine whether the conduct committed in
an underlying crime was violent. 136 S. Ct. 2243, 2248 (2016).

This categorical approach works for statutest get out indivisible elements of a single
crime. Mathis 136 S.Ct. at 2248. But when the court ise®ing statutes that contain within it
crimes with different elements, the court may cond@dulimited review of te record materials in
what is called the “modified categorical approactCurtis Johnson v. United Staiésb9 U.S.
133, 144 (2010)Mathis, 136 S.Ct. at 2249. The modified categalrapproach allows the courts
to look to a limited class of documents (the inglient, jury instructionspr plea agreement and
colloquy) to determine whether the defendant veas/icted of a crime that has as an element the
use, attempted use, or threatened of physical force against therson or property of another.
United States v. Monte&58 F.3d 1085, 1092 (7th Cir. 2017).

Section 876(b) requires proof that the comroation contained “any threat to kidnap any
person or any threat to injureetiperson of the addressee omanbther[.]” 18 U.S.C. § 876(b).
Petitioner argues that the “threat to injure” dhd “threat to kidnap” are alternative means for
committing a crime under § 876(b). Petitioner thefimgues that 8§ 876(b) is not divisible and
that this Court should use the categorical apginoto determine whether § 876(b) constitutes a
crime of violence. The government responds fthiakat to injure” and‘threat to kidnap” are
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alternative elements establishing two sepacatees: (1) knowinglymailing any communication

containing any threat to kidnap any persand (2) knowingly mailing any communication
containing any threat to injurine person of the addressee oraobther. The government’s
position is correct.

In United States v. Lynrithe Seventh Circuit consideradhether lllinois’battery statute
was divisible. 851 F.3d 786 (7th Cir. 2017). Theois battery statute jvides that “[a] person
commits battery if he or she knawgly without legal jstification by any means (1) causes bodily
harm to an individual or (2) makes physical emttof an insulting or provoking nature with an
individual.” 720 Ill. Comp. Stat. Ann. 5/12-3. The court notledt under the battery statute,
“there is more than one way of committing battércan be committed by (1) causing bodily harm
to an individual or (2) making physical contawt an insulting or provoking nature with an
individual.” Lynn 858 F.3d at 797 (quotations and alteras omitted). These alternative
methods were not simply “factual means of committing a single elemedt.{quotingMathis
136 S.Ct. at 2249). Thus, the Seventh Circuit concluded thatitiéslbattery statute set forth
alternative elements for committing the crime kattery, making the lllinois battery statute
divisible. Id. Because 8§ 876(b) similarly sets forth two separate crimes within one
statute—knowingly mailing any communication caining any threat to kidnap any person and
knowingly mailing any communication containing angett to injure the person of the addressee
or of another—8§ 876(b) s is divisible.

Even if the Court were to conclude that itiisclear whether “intent to injure” and “intent
to kidnap” are separate elements or just sepanatns, a “peek” at thadictment and the jury
instructions establishes conclusively that that‘threat to injure” and #h“threat to kidnap” are
divisible. In Mathis the Supreme Court recognized tlitasometimes would be difficult to
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determine whether parts of a sitat are elements and thereforeisible, or means and therefore
indivisible. 136 S.Ct. at 2256. #uch cases, courts are to takeégk at theacord documents
* * * for the sole and limited purpose of determining whether the listed items are elements of the
offense.” Id. The Court noted that ¢h“indictment and jury instictions could indicate, by
referencing one alternative term to the exclusiomlbbthers, that the stae contains a list of
elements, each one of which goes toward a separate crildedt 2257. In Petitioner’s case, the
jury instructions listed the “thré#o injure” requirement to the ebusion of the “threat to kidnap”
requirementTomking No. 07-cr-00227, Dkt. 366, at 18], indicay that the “threat to injure” and
the “threat to kidnap” are alternative elemeetablishing separate crimes. Similarly, the
indictment referenced the “threat to injure” regunent to the exclusion of the “threat to kidnap”
requirement. Tomkins No. 07-cr-00227, Dkt. 109, at 7-16.JAccordingly, the modified
categorical approach applies and 8 876(b) is divisible. Based on a review of the indictment and
jury instructions, Petitioner waged and convicted undémne “threat to injure” prong of § 876(b).
iii.  The “Threat To Injure” Under § 876(b) Is A Crime Of Violence

Section 924(c)(3)(A) defines “crime of violenca$ a crime that “has as an element the
use, attempted use, or threatened use of phyeica against the person property of another.”
In order to determine whether Petitioner swproperly sentenced pwant to 18 U.S.C.
§ 924(c)(3)(A), the Court must determine wietmailing a communication containing a “threat
to injure the person of the addses or of another” constitute®ttthreatened use of physical force
against the person or property of another.”

Petitioner argues thainited States v. Sullivary5 F.3d 297 (7th Cir. 1996), which the
Court cited in its priodetermination that the “threat tojure” under § 876(b) is a “crime of
violence” [Tomkins No. 07-cr-00227, Dkt. 109, at 7-16], n® longer good lavin light of the
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“ever evolving state of confusion over what diinges a “crime of violence[.]” [1, at 8.]
Petitioner raises two substantive arguments astothe “threat to injte” prong of 8 876 does not
constitute a “crime of violencebr the purposes of § 924(c)(3)(A).

First, Petitioner argues that a “threat to injure” does not constitute a crime of violence
because a threat to injure couldlude threats to cause non-physic@lries. Petitioner contends
that because “the only two elements of a § 8itBation are (1) a threatening communication
(2) sent through the mails,” 8 876 does not have as an element the use, attempted use, or threatened
use of physical force against the persoproperty of another. [1, at 11 (quotibgited States v.
Geisler, 143 F.3d 1070, 1071-72 (7th Cir. 1998)).]Itrdugh these are the two elements of a
conviction under 8§ 876 at a veryghilevel, it is not true thany threatening communication is
sufficient to convict a person under 8§ 876. Sec8366 requires that tteommunication contain a
“threat to injure the person of the addressee another.” Because theasiite specifically refers
to injuries to the person, the statute by its plain terms does not criminalize threats to cause
monetary or emotional injuriesSection 876 therefore is unlikeast statutes that criminalize
threats of non-physical injuriesf. United States v. Ellj622 F.3d 784 (7th Cir. 2010) (holding
that because the element of threatening“dolawfully injure” a person under Indiana’s
intimidation statute was not limited to threats oygibal injury, a conviction under that statute did

not constitute a “violent felony” under the ACCARNd statutes that criminalize threats to destroy

2 Because the Court is applying the modified categorigaiogeh, it need not determindiether a “threat to kidnap”
would constitute a “crime of violence” under the ACCA.

® The Court notes that thediana statute at issue HEilis provided that a person was guilty of intimidation of he
threatened to “unlawfully injure the ®n threated or another personEllis, 622 F.3d at 797 (quoting Ind. Code

§ 35-45-2-1(b)(1)(B)(i). Although this language is close to the language in § 876(b), gheereey difference.

Injuring a person is not the same as injuring the person of another. The forndeinctude non-physical injuries,

while the latter includes only injuries to the body of the person. Indeé&dljsnthe Seventh Circuit relied on case

law from Indiana holding that the statute Bggbto threats of non-physical injurie€llis, 622 F.3d at 797, 799. The

plain language of 8 876(b), on the other hand, does not apply to threats of non-physical injuries. Petitioner cites many
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property. Cf. United States v. Wilfon@2018 WL 1617654, at *6 (10th Cir. Apr. 4, 2018)
(indicating that the government properly concetted a bomb threat conviction under 18 U.S.C.
8 844(e), which encompasses threats to destrpypuailding, vehicle, or other property by means
of fire or an explosive, did na@onstitute a crime of violence undbe elements clause). Indeed,
even the case relied upon by Petigr for the proposition thatdlonly two elements of a § 876
violation are (1) a threatening communicationg@t through the mails, recognizes that not any
threatening communication is sufficienGeisler, 143 F.3d at 1071 (“[Dehdant] did not—nor
could he—challenge that the threats of injung aleath (along with references to his ‘friends’
affiliated with the Ku Klux Klan who might assisim in carrying out these threats) contained in
these letters constituted threatdficient to trigger § 876.”).

Second, Petitioner argues that a “threat tar@fjdoes not constitute“arime of violence”
because a “threat to injure” does not necessariglve a “threatened use of physical force.”
According to Petitioner, a pens could be convicted under8§6’s “threat to injure” prong
without actually threatening to use the kind ofotent force” that is necessary to establish a
“crime of violence.” In making this argumemRtetitioner relies on theupreme Court’s decision
in Curtis Johnson v. United Stateshich held that the termphysical force” in the ACCA’s
definition of “violent felony” requires a showgnof “violent force.” 559 U.S. 133, 140 (2010).
Because the element of “force” in Florida’s coom¥law crime of battery was satisfied by even
the slightest offensive touching, regardless oéthbr the touching caused any injury, the Court

held that a conviction under thetatute did not constitute a “violent felony” for the purposes of the

other cases concluding that other statutes do not qaalifrimes of violence. For example, Petitioner cites cases
holding that certain state terrstr statutes do not constituirimes of violence. Sees.g., United States v.
Naranjo-Hernandez133 Fed. App’x 96 (5th Cir. 2005). As the Court has done elsewhere when Petitioner cites too
many authorities for the Court to reasonably address gmfividually, the Court has reviewed these cases and
concludes that they are distinguishable and/or non-binding.
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ACCA. Id. at 139-143. Petitioner argues that thé&niteon of “crime of violence” under the
ACCA similarly would require a showing of violefarce. Even if that is the case, the Supreme
Court clarified inCurtis Johnsonthat “violent force” just reans “force capable of causing
physical pain or injury to another personlt. at 140 (citing=lores v. Ashcroft350 F.3d 666, 672
(7th Cir. 2003)). As discussed above, 8§ 8tfunmes that the communicati contain a threat to
injure the person of the addressor of another, which would difg as a threat to use force
capable of causing pain mjury to another person.

Petitioner further argues that a person coulddten to injure someone physically without
using physical force at all. In suppof this argument, Petitioner citesdivkovic v. Holder724
F.3d 894 (7th Cir. 2013), for the proposition that “physical injury’ could occur without the use of
‘physical force’ and viceversa.” [14, at 17.] IrZivkovic the Seventh Circuit was deciding
whether lllinois’ residential trespass statetenstitutes a crime of @ience under the residual
clause of the definition of “crime of violenca&i 18 U.S.C. § 16(b), which defines a “crime of
violence” as a felony offense “that, by its naturevolves a substantialsk that physical force
against the person or property of another may be used in the course of committing the offense.”
18 U.S.C.A. 816 (b). The Seventh Circuit heldttthe crime of residential trespass in lllinois
does not involve a substantial risk that physicaidagainst the person or property of another may
be used in the course of committing the offense, and therefore does not constitute a crime of
violence under the residual ckmiof the definition of “crime ofiolence” in 18 U.S.C. § 16(H).

Zivkovic 724 F.3d at 905.

* The Court notes that the residual clause in 18 U.S.C.A. § 16 (b) has since been held unconstitutionallgitedjue,
States v. Vivas-Cej@808 F.3d 719, 723 (7th Cir. 2015), as hasréedual clause in the definition of “crime of
violence” in the ACCA. United States v. Carden2016 WL 6819696, at *25 (7th Cir. Nov. 18, 2016). Still, as
discussed above, the Seventh Circuit has concluded thattherds clause in the defimiti of “crime of violence” is

not unconstitutionally vague Clark v. United States680 F. App’x 470, 473 (7th Cir. 2017). Since the elements
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In reaching this conclusion, the Seventh Circuit relied heavilyemeal v. Ashcroftwhich
held that the crime of driving under the inflee in Florida was na crime of violence under
8 16(b), because 8§ 16(b) does not “encompasseglligent misconduct, sh as the negligent
operation of a vehicle.” 543 U.S. 1, 10 (2004)he Supreme Court reasoned that the phrase
“crime of violence” suggests “a tsgyory of violent, active crimesdnd cautioned against blurring
the distinction between the “violent crimes Congress sought to distinguish for heightened
punishment and other crimes.Id. at 11. Although the Supreme Court recognized that someone
might accidentally use force to cause an injug/@uld be the case with the person who causes
the death of another while driving under the infice), the Supreme Court held that the definition
of “crime of violence” under § 18] includes only active forcete., intentional force. The
Supreme Court explained:

While one may, in theory, actively employ something in an accidental manner, it is

much less natural to say that a person actively employs physical force against

another person by accident. Thus, a person would “use * * * physical force

against” another when pushing him; howewes would not ordinarily say a person

“use[s] * * * physical force aginst” another by stumblg and falling into him.

When interpreting a statute, we mustegiwords their “ordinary or natural”

meaning. The key phrase in § 16(a)—thge * * * of physical force against the

person or property of another—most natlyrauggests a higher degree of intent

than negligent or merely accidental condu®etitioner's DUI offense therefore is

not a crime of violence under § 16(a).
Id. at 9-10 (internal citations omitted). Thus,il@Petitioner contends that a person could be
injured without the use of physidalrce, a more precise and accuméscription of the law is that
a person could be injured without the use ofntitmal, active force. However, if a person

threatens to injure the person ab#her, it could not be said thede to be used against the person

would be accidental amintentional.

clause also references “force,” case law from the Skveintuit and Supreme Court analyzing the meaning of the
term “force” remains relevant.
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Furthermore, although Petitioner providesspning as an example of a person being
injured without the use of physicfrce, the Supreme Court hasdealear that “physical force’
is simply ‘force exerted by and through concrbtelies,” as opposed to ‘intellectual force or
emotional force.” United States v. Castlemah34 S. Ct. 1405, 1414 (2014) (quotiGgrtis
Johnson 559 U.S. at 144). The Supreme Court theeehas rejected the idea that the use of
poison to cause bodily harm does not constitute the use of force:

The “use of force” in [defendant’s] exathe is not the act ofsprinkl[ing]” the

poison; it is the act of employing poisknowingly as a devicé cause physical

harm. That the harm occurs indirectlythex than directly (as with a kick or

punch), does not matter. Under [defenddrbgic, after all, one could say that

pulling the trigger on a gun is not a “usefofce” because it is the bullet, not the

trigger, that actually strikes the victim.
Id. at 1415. Because the “threat to injure the @ersd the addressee or afother” necessarily
involves the threat to use force—either diredailyindirectly—to cause injury to the person, a
conviction under the “threat to injure” prong 8f876(b) constitutes a “crime of violence.”
United States v. Chapma@66 F.3d 129, 136 (3d Cir. 2017) (dimlg that “18 U.S.C. § 876(c),
which requires knowingly mailing a communication @ning a threat to injure the person of the
addressee or of another, falls squarely wittme career offender enhancement’s definition of
‘crime of violence™). Petioner's conviction pursuant td8 U.S.C. 8§ 924(c)(3)(A) for
possession of a firearm in relation torame of violence therefore stands.

C. TRUE THREAT JURY INSTRUCTION

Petitioner argues that the jury instructiondis case erroneously defined the meaning of
“true threat” under 18 U.S.C. § 876(b) by ngsian objective reasonable person standard.

Petitioner relies on the Supreme Court’s decisioBlonis v. United Statesvhich held that the

meaning of “true threat” in 18 8.C. § 875(c) requires proof ththe defendant knew that he was
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transmitting a communication and that the camration was threatening. 135 S. Ct. 2001,
2011 (2015). Section 875(c) provides:
Whoever transmits in interstate or foreign commerce any communication
containing any threat to kidnap any perswnany threat to injure the person of

another, shall be fined undthis title or imprisoned nanore than five years, or
both.

18 U.S.C.A. 8 875(c). Because #tatute was silent as to the required mental state, the Supreme
Court read into the statute an additiomedns reaequirement, which was “necessary to separate
wrongful conduct from oth&vise innocent conduct.” Elonis 135 S. Ct. at 2010 (internal
guotations omitted). The Supreme Court notedithvads clear that a defendant convicted under
8 875(c) must know that he is transmigtirm communication, but that just sending a
communication is not wrongful conductd. *“[T]he crucial element separating legal innocence
from wrongful conduct’ is the threateig nature of the communication.1d. (quotingUnited
States v. X-Citement Video, In&13 U.S. 64, 73 (1994)). The Supreme Court therefore
concluded that the trial court edren instructing the jury that the government need only prove that
a reasonable person would regard the defdidammmunications aghreatening, as this
instruction allowed the jury to find the deftant guilty without coridering the defendant’s
subjective mental stateld. at 2012.

With respect to 18 U.S.C. § 876(b), however, there is alreathna reaequirement built
into the statute that would protect the inno@ator. Specifically, 8 876(b) provides “[w]hoever,
with intent to extort from any person any money or othenthof value, so depits, or causes to
be delivered, as aforesaid, asgmmunication containing any thrdatkidnap any person or any
threat to injure the pson of the addressee or of anothanall be fined under this title or
imprisoned not more than twengyears, or both.” 18 U.S.&. § 876(b) (emphasis added).

Because 8§ 876(b) requires that the objectiveedhito injure” occur in conjunction with the
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subjective “intent to extort,” there is no need to read an additnaat reaequirement into the
statute.

Indeed, inElonis the Supreme Court evelistinguished between 88 875(b) and (d), both
of which have an “intent to extonthiens reaequirement, and 8 875(c), which has no exph@ns
rea requirement. 135 S. Ct. 2008 (“The fact that Congressaixded the requirement of an
‘intent to extort’ from 8 875(c) is strong ieence that Congress did not mean to confine
Section 875(c) to crimes of extortion.”). Otheourts that have ddessed the issue have
concluded thaElonis does not extend to statutes with“artent to extort” element. See,qg.,
United States v. Whit810 F.3d 212, 223 (4th Cir. 2016) (“Exiort only works if the recipient of
the communication fears that not paying will invaie@ unsavory result. Thus, to intend to extort
one must necessarily intend tcstii fear of harm(for purposes of § 87bjf, in the form of
kidnapping or physical injury).”}Jnited States v. Whit€54 F. App’'x 956, 968 (11th Cir. 2016)
(holdingElonisdoes not apply to 8 875(b), which requittest the government establish an “intent
to extort”); Shah v. United State017 WL 3168425, at *5 (S.D. W. Va. July 26, 2017) (same);
United States v. Godwin-Paint&2015 WL 5838501, at *3 (S.[a. Oct. 6, 2015) (holdinglonis
does not apply to 8 875(d), which requires that gbvernment establish an “intent to extort”).
Because § 876(b) has an “intent to extort” regient, it is not necessary to read an additional
mens rearequirement into the statute as the Supreme Court ditloimis to protect innocent

actors®

® Petitioner also argues that the Court’s interpretation 8f&§b) makes the crime a strict liability offense, which
cannot be considered a crime of violence. [1, at 15 (dilimited States v. McDongl&92 F.3d 808, 815 (7th Cir.
2009).] However, because Petitioner did not raise tgisaent on direct appeal, it is procedurally barr&ualls v.
United States774 F.2d 850, 851 (7th Cir. 1985Furthermore, because § 876(b) hamems reaequirement—-e.
the “intent to extort” element—this argument fails.
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Even ifElonisdid apply to 8 876(b), however, the nefiece to “a reasonable person” in the
jury instructions here would be considered harmless error. UBiked States v. MatthewS05
F.3d 698, 706 (7th Cir. 2007) (harmless-error anslgpplies when jury instructions omit or
misstate an element of an offenddider v. United State$27 U.S. 1, 9 (1999) (“Unlike such
defects as the complete deprivatiof counsel or trial before adsied judge, an instruction that
omits an element of the offense does not necessanitler a criminal trial fundamentally unfair or
an unreliable vehicle for determining guilt onatence.”) (emphasis in original); see dlsoted
States v. WhiteB10 F.3d 212, 222 (4th Cir. 2016) (concluding @lstisthat failure to instruct
jury properly ormens redor 8§ 875(c) was harmless since defartdesed “direct and declarative”
language, gave “no other explanation for the message,” and admitted wanting to scare recipient of
communication). ItJnited States v. Cartethe defendants argued that the jury was not properly
instructed that the jury had to find that thefendants intended to cause death. 695 F.3d 690, 696
(7th Cir. 2012). Defendants argued “that, hael jtiry been properly ingicted, it could have
found that the defendants ‘only’ intended to caus®se bodily harm, rather than ‘death or near
death.” Id. Given that one of the defendants in ttede pointed a gun dithcat the victim’s
head and repeatedly told the victim he wouldkibed, the Seventh Circuit concluded that there
could be no serious argent that the purportedrer in the jury instrutons contributed to the
jury’s verdict in any way. Id. The Seventh Circuit therefore ctubed that anyreor “in the jury
instructions was harmleggyond a reasonable doubtld. at 797.

The same result follows here. The juguhd that Petitioner “intended to extort” his
victims by mailing letters that stated “BANGYOU'RE DEAD” and warned “[tlhe only reason
you are still alive is because | didt attach one wire. If you do not believe me then go ahead and
touch that red wire to the tayd the battery pack. There énough gunpowder and steel shot in
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that tube to kill anyone in a teadt radius when it goes off.” Giaghese facts, there could be no
serious argument that Petitioned aiot intend to threaten to imgithe victims in this case.

D. INEFFECTIVE ASSISTANCE OF COUNSEL IN PLEA NEGOTIATIONS

Petitioner next argues that he received ineiffecassistance of counsel because his trial
attorneys failed to properly advise him regarding various legal issues, which resulted in Petitioner
rejecting a 20-year plea agreement. “The ISi&kimendment right to effective assistance of
counsel extends to the plea bargaining proce$ddrtin v. United States/89 F.3d 703, 706 (7th
Cir. 2015) (citation omitted) (citingafler v. Cooper566 U.S. 156 (2012)). Petitioner alleges
that his attorneys John Beal, Brian CollinedaFrancis Lipuma all told Petitioner that the
government was offering a 20-year plea agreemdéltdtitioner further alleges that he turned down
the plea agreement each time based upon a misunmaknsteof the legal theories he would be
allowed to present at trial. To succeed on ttigsm, Petitioner must not only establish that
counsel was deficient, but mussalshow “that but for the ineffective advice of counsel there is a
reasonable probability that the plea offesuld have been presented to the couet, (that the
defendant would have accepted the plea and thsepution would not have withdrawn it in light
of intervening circumstances), that the court widwdve accepted its terms, and that the conviction
or sentence, or both, under tHéeds terms would have beernskesevere than under the judgment
and sentence that in fact were imposedidfler v. Cooper566 U.S. 156, 164 (2012).

Here, however, the Court need not rule onrtiegits of Petitioner’s ineffective assistance
of trial counsel claim. As a threshold matt§b)efore requiring the disict court to reopen a
petitioner’'s case” a petdner bringing an ineffective assistanof counsel claim regarding the
rejection of a plea agreement must make “somestiold showing of the @entiary basis, beyond
mere conclusory allegations, that supports airfiggdhat the government in fact offered a plea
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deal.” Martin v. United States/89 F.3d 703, 706-07 (7th Cir. 2015Although this preliminary
burden is not meant to be onerous, it is not ghdor a petitioner to offer vague or conclusory
allegations regarding the existence of a plea agreement. For exam@allarVasquez v.
United Statesthe Seventh Circuit held that the dist court did not arin dismissing the
petitioner's 8§ 2255 petition without conductinghaaring where, “aside from the allegation
contained in [petitioner’s] main, there [was] no evidence thhé government offered petitioner
adeal.” 402 F.3d 793, 798 (7th Cir. 2005). Thetipeer did “not attacla copy of the proposed
agreement, state when or by whom the offer was nadgve any details other than to assert that
it contemplated a [more favorable] sentence” tharsémtence he ultimately received after risking
trial. Id.

Similarly, in Martin, the Seventh Circuit affirmed thdistrict court's denial of an
evidentiary hearing for a petitionsrtlaim of ineffective assistanoécounsel with respect to the
plea negotiation process becausepiitioner did not offer any evihce of a plea agreement, nor
did the petitioner allege any didsaabout the alleged plea agremrh 789 F.3d at 706. Instead,
the petitioner merely alleged the existence of a 30-year plea agreetdeniThis conclusory
allegation was not enough to entitle the petitioner to an evidentiary heddngt 707 (“Because
[petitioner] has failed to present any evideraygart from his vague and conclusory allegations,
showing that the government in fact offered a 8@ryplea agreement, vimld that the district
court did not abuse its discretiongammarily dismissing his petition.”).

The same result follows here. Petitioner slowt attach a copy of the alleged plea
agreement, he does not provide an attorniéiglaazit establishing the existence of a plea
agreement, nor does he provide any details abewdgécific terms of a plea agreement. In fact,
the only evidence before the Court actually intisdhat the Government was not willing to offer
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Petitioner a 20-year plea agreement. The Gawent’'s response indicates the government is not
aware of any unconditional offer made for Petitioteeplead guilty to a conviction carrying an
agreed 20-year term of imprisoent. The Government’s resporfsether represents that it did
not provide Petitioner with a dit plea agreement and did not convey any agreement to the
Petitioner in writing. While thesrepresentations an®t evidence, the @&ernment’s response
attaches letters from Petitionedtorneys that show it was thetflener who sought to enter into

a 20-year plea agreement. Specifically, the Gavwent attaches a July 3, 2009 letter from Brian
M. Collins, Petitioner’s attorney at the time, stgti'Mr. Tomkins is willing to plead guilty in this
matter, based upon the charges reflective ottimsluct and for which an agreed sentence would
not exceed 20 years.” [13-2,at11.] The Gorent also attaches @&pril 22, 2010 letter from
Petitioner’s then-counsel, Francis Lipuma, whiclaiagndicates that wvas Petitioner, not the
Government, who sought to enteto a 20-year plea deal.

Although Petitioner tries to explain away thedeels by saying that his attorneys were just
conveying his willingness to accept a 20-year plg@ement offered by the Government, during a
July 21, 2010 hearing—after Petitioner's coelnsent the Government both of these
letters—Petitioner stated on the record that Government never made a plea offefonpking
No. 07-cr-00227, Dkt. 280, at 6-7Tiere has been zero offers from the United States government
as far as a plea offer. We’'ve made * * * at ldhste presentations thatiow of trying to resolve
this, and they've all been metith blanket rejection and justaying no. There’s been no
counteroffer.”).] Because the Petitioner hasmet the threshold requiremisof establishing the
existence of a plea offer, the Court rejects Pettisrineffective assistana# trial claim without

an evidentiary hearing.
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E. INEFFECTIVE ASSISTANCE OF APPELLATE COUNSEL

Petitioner argues that his counsel Fraridisuma provided ineffective assistance of
appellate counsel by failing to argue on directegbphat Petitioner would have accepted a 20-year
plea agreement if the Government disclosedxtnay at the appropriattime as required by
Rule 16° Petitioner argues that had appellate couraieéd this argument on direct appeal, the
Seventh Circuit would have revers his decision, as was doneUnited States v. Mackir793
F.3d 703 (7th Cir. 2015), which Petitioner comtems “on all fours” with his case.

In United States v. Mackirthe defendant was charged wathe count of being a felon in
possession of a firearm. 793 F.3d 703, at 704. Becthe defendant stiied he was a felon,
all the Government had to show was that tHert#ant was in possession of the firearm and the
firearm’s nexus to interstate commerckl. at 709. The Government produced an incomplete
continuity slip, which was used to trattke chain of custody for the firearmd. at 706. Based
on this incomplete continuit§lip, the defendant believed beuld undermine the Government’s
evidence with respect the firearm evidence.ld. at 706-07. After th Government produced a
complete continuity slip at trial, the defendahjected to the introductn of the completed slip
and moved for a mistrial.ld. at 707. The trial court denied both motionsl. The Seventh
Circuit concluded that the Government’s failurgotoduce the completed continuity slip violated
Rule 16 and that the defendant was prejudiced by this failure because the incomplete continuity

slip was the defendant’s “oniyossible line of defense.ld. at 711-12. The Seventh Circuit

® Petitioner raises this argument in #eetion of his petition discussing interinchanges in precedent, arguing that

the Seventh Circuit's decision lnited States v. MackirY93 F.3d 703 (7th Cir. 2015), constituted an intervening
change in precedentMackindid not, however, constitute a change in the law. Ratteskinapplied the law of the
Seventh Circuit. [IMackin was truly a change in the law, Petitioner could not argue that appellate counsel was
ineffective for failing to anticipate this change in the lawilly v. Gilmore, 988 F.2d 783, 786 (7th Cir. 1993) (“The
Sixth Amendment does not require courisdbrecast changes or advances @l#tw, or to press meritless arguments
before a court.”) (citindgurina v. Thieret853 F.2d 1409, 1417 (7th Cir. 1988)).

27



therefore found that the trial cdauabused its discretion by failitg impose Rule 16 sanctions.
Id. at 712.

Because the facts in Petitiotsecase differ in significant respects to the factMackin,
Petitioner cannot show that heas prejudiced by appellate coelis failure to argue that
Petitioner would have accepted a 20-year pleaeagent if the Governmedisclosed the x-ray at
the appropriate time as required by Rule 16. First, unlik®ackin the Court actually did
impose Rule 16 sanctions against the Government and prohibited the Government from
introducing the x-ray in its case-chief. Although the Court latedmitted the x-ray as rebuttal
evidence, the Seventh Circuitshalready upheld that decisiornited States v. Tomking82
F.3d 338, 348 (7th Cir. 2015) (“Even though Tomkins passe the court’s refusal to allow the
x-ray during the government’s case-in-chief arehclwarning that the x-ray could come in as
rebuttal evidence provided a reaable remedy for any Rule 16 vation.”). The law of the case
doctrine prohibits Petitioner from relitigatintyis issue in a collateral proceedingVhite v.
United States371 F.3d 900, 902 (7th Cir. 2004) (“Invokingettioctrine of the law of the case, the
courts, including our court, forbid a prisoner téitigate in a collateral proceeding an issue that
was decided on his direct appeal.”). Becaus€tiat did not abuse itsstiretion in crafting its
Rule 16 sanctions, the Petitioner cannot show tisaappeal would have been any different if his
appellate counsel argued thattiff@ener would have accepted a g0ar plea agreement if the

Government disclosed the x-ray at #ppropriate time as required by Rule’16.

" Even when evidence is excluded as a result of a constitutional violation, the evidence can be used to rebut false
testimony of a criminadlefendant. See,g., Harris v. New Yorki01 U.S. 222, 226 (1971) (holding defendant could

be impeached by prior contrary statemevtigch had been ruled inadmissible unbliranda v. Arizona384 U.S. 436

(1966)). “[T]here is no right whatever-constitutiomal otherwise-for a defendant to use false evidendgiX v.
Whiteside475 U.S. 157, 173 (1986) (citingnited States v. Havend46 U.S. 620, 626-627 (1980)).
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Furthermore, ilMMackin the defendant’s entire defenssted on the assumption that the
Government did not have a complete contingly. The existence or non-existence of the
completed continuity slip significantly chged the defendant's baging position. In
Petitioner’s case, on the othernka Petitioner had to respond &gowide range of evidence
establishing his guilt. Tomking 782 F.3d at 348 (“[T]he gowement introduced photographic
evidence showing that the relative sizeshaf lead pellets and gunpowder would have made it
highly unlikely that tley did not mix together a@ncontact the igniter. Filner, explosive experts
confirmed that Tomkins’s devices had all the edais of explosive bombs, and expert Winslow
maintained that the devices could have explodedishandled during shipping. In light of this
testimony, we are not convinced tlia¢ x-ray made a critical diffemee in the jury’decision.”).

In light of all of this evidence, Petitioner catrghow that the existence of an x-ray in the
government’s case changed Petitioner’s negotiating position in plea negotiations.

For the reasons discussed above, Petitiam@mot show that there is a reasonable
probability that the outcome of his appeal woli/e been different if appellate counsel argued
that Petitioner would have accepted a 20-yeaa plgreement if the Gavenent disclosed the
x-ray at the appropriate time aequired by Rule 16. Petitiorie ineffective assistance of
appellate counsel claim onistground therefore faifs.

G. ISSUES DECIDED ON DIRECT APPEAL

Petitioner also raises claims that were gtgd by the Seventh Cirit on direct appeal.

Collateral proceedings are not, however, an oppdytuni relitigate issues that were already

8 Because the Court concludes that Petéiofails to establish the prejudiceopg of his ineffetive assistance of
appellate counsel claim, the Court need not address whether appellate counsel provided deficient performance.
Amerson v. Farrey492 F.3d 848, 851 (7th Cir. 2007).
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decided on direct appeaWhite 371 F.3d at 902 (holding a daffant cannot “relitigate in a
collateral proceeding an issue that was decided on his direct appeal”).

First, Petitioner asks the Court to grantmhan evidentiary hearing to show that the
Government’s search warrant failed to compiith the Fourth Amendment’s particularity
requirement. The Seventh Circuiteddy rejected this argumenfomking 782 F.3d at 347-48.
Petitioner has not offered any legiate basis for revisiting thiedision, and the Court declines to
grant Petitioner any relief with respect to this issiarela v. United State481 F.3d 932, 935—

36 (7th Cir. 2007) (“Issues that were raised ardaiappeal may not be reconsidered on a § 2255
motion absent changed circumstances.”) (citations omitted)).

Second, Petitioner argues that it was for the jargetermine whether an item is designed
as a weapon and therefore constitutes a destructweede Petitioner contendilat the trial court
improperly concluded this determination svgurely a matter of law. But Petitioner
mischaracterizes the Court’s decision with respethis issue. Both this Court and the Seventh
Circuit held that a defendant’s subjective intent is inadmissible when the device at issue had “no
legitimate social or commercial purposeTomking 782 F.3d at 345. Again, this issue was
already addressed by the Seventh Circuit, and Petitioner has not offered any legitimate basis for
revisiting the Seventh Circuit’'s decision. The Calsb declines to grant Petitioner relief with
respect to this issue.

E. PROCEDURALLY DEFAULTED CLAIMS

Petitioner also brings a litarof other challenges to his cogtibn. Because Petitioner did
not raise these claims on direct appehéy are procedurally defaultedelatorre v. United
States847 F.3d 837, 843 (7th Cir. 2017) (“Any claim teatld have been raised originally in the
trial court and then on direct appeal that is raised for the first time on collateral review is
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procedurally defaulted.” (citingdale v. United States/10 F.3d 711, 713-14 (7th Cir. 2013))).
Petitioner therefore cannot raise these claumder 8§ 2255 absent a showing of cause and
prejudice. Ballinger v. United State879 F.3d 427, 429-30 (7th Cir. 2004).

Petitioner has not established cause to extuserocedurally daulted claims. To
begin, for the reasons discussed below, the claims raised by Petitioner are meritless, and appellate
counsel cannot be ineffective for failing to raise a meritless claim. J&ess v. DeTellal996
WL 726429, at *2 (7th Cir. De®, 1996) (holding appellate counsaluld not be ineffective for
failing to raise a meritless claim$chneider v. United State864 F.3d 518, 523 (7th Cir. 2017)
(same). Nor can Petitioner show that appellabunsel’s failure to raise these arguments
prejudiced Petitioner as they are meritlesmnes 1996 WL 726429, at *2. This is especially
true in light of the strong eveahce presented against Petitioner.

Even if these claims had some merippéallate counsel woulanly be considered
ineffective if he failed to raise claims thaediobviously and clearly singer” than the issues
actually raised on appeaMWalker v. Griffin 835 F.3d 705, 709 (7th IC2016). Petitioner does
argue so here. To the contrary, Petitioner consinoieaise the issues actually raised by appellate
counsel, even though they were rejected by thist@marthe Seventh CircuitThe Court turns to
each of Petitioner’s proceduraliiefaulted claims in turn.

I.  Speedy Trial Act Violation

Petitioner argues that the dist court violated the Sgedy Trial Act. In denying
Petitioner's motion for pretriaielease under § 3164, the distgourt concluded that no Speedy
Trial Act Violation occurred. Té District Court’s decisiongnder 8§ 3164 were twice upheld by
the Seventh Circuit. United States v. Tomkinslo. 11-3379, slip op. (7th Cir. Nov. 18, 2011);
United States v. Tomkinso. 12-1009, slip op. (7th Cir. Feh.2012).] Petitioner again sought
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to argue that his detention vicdatthe Speedy Trial Act in a motion to dismiss, which was denied
in a lengthy opinion issuedlfter the parties fully briefed the issueTonking No. 07-cr-00227,

Dkt. 362.] To the extent that Petitioner is askimg Court to reconsidesues already addressed

by the Seventh Circuit, the law of the case doctrine prohibits Petitioner from relitigating such
issues in a collateral proceedinyVhite 371 F.3d at 902.

To the extent that Petitioner is asking the Court to reconsider its later ruling on Petitioner’'s
Speedy Trial Act claim, Petitioner’s claim is pealurally barred as it wamt raised on appeal.
Delatorre 847 F.3d at 843. To the ertdPetitioner argues that aplpée counsel was ineffective
for raising the argument, Petitioner’s claim fails. As discussed by the Seventh Circuit, Petitioner
forfeited arguments relating to theached Speedy Trial Act violation. Tmkins No.
07-cr-00227, Dkt. 240, at 1-2.] Furthermoreg theventh Circuit found #t Petitioner and his
counsel played a part in tidelays Petitioner challenged.Tdmkins No. 07-cr-00227, Dkt. 287,
at 2.] Finally, for the reasons explained ie tBourt's May 4, 2012 ordePetitioner's Speedy
Trial Act argument was without merit. Tdmkins No. 07-cr-00227, Dkt. 362.]

Because Petitioner's arguments regardirgy ¢laimed Speedy Trial Act violation were
either forfeited or lacked migr Petitioner cannot show thapgellate counsel was defective for
failing to raise these arguments. Petitioner’'s Speedy Trial Act claim therefore fails.

. Discovery And Due Process Claims

Petitioner next argues that the Government viol&8eady v. Marylang 373 U.S. 87

(1963), by not disclosing the x-ray of theposive device before trial because Btady mandates

the production of ioulpatory evidenc@,and (2)Brady mandates the production of impeachment

® After arguing thaBrady applies to inculpatory evidence, Petitioner goes on to argue that the x-ray is actually
exculpatory because it contradicts the gowgent's portrayal of the internal configuration of the device. [1, at 32.]
Again, because this issue was not raised on directahpPetitioner procedurally defaulted on this argument.
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evidence, even when the evidence is usdthpeach the defendant himselBradyrequires that
the prosecution disclose exculpat@vidence if it is both favorabknd material to the defense.
373 U.S. at 87. Giglio v. United Statesexpanded theéBrady rule to include impeachment
evidence. 405 U.S. 150, 155 (1972).

At trial, the Court concluded thahe Government did not violatrady by failing to
disclose the x-ray, because the x-ray was not exculpatdrgmKins No. 07-cr-00227, Dkt. 400,
at 8-9.] Even though Hgoner did not raise thBradyissue on direct agal, Petitioner argues
that he has not procedurally defaulted these aegitsrbecause they are constitutional issues. But
the “[f]ailure to raise a constitwinal challenge to a conviction alirect appeal bars a petitioner
from raising the issue in a section 2255 proceedbsgnt a showing of ‘cause’ for the procedural
default and *actual prejudice.””Cranshaw v. United State23 F.3d 410 (7th Cir. 1994) (citing
United States v. Fragy56 U.S. 152, 167 (1982)); see admrris v. United State$87 F.2d 899,
901 (7th Cir. 1982).

To the extent that Petitioner seeks tauwese his procedural default by arguing that
appellate counsel was ineffective for failing teseathese arguments on direct appeal, Petitioner’s
claim fails because appellate counsel cannot iéetteve for failing to régse a meritless claim.
Jones 1996 WL 726429, at *2. Thgovernment does not violaBrady by failing to produce
inculpatory evidence.United States v. Nea&,11 F.3d 399, 401 (7th Cir. 2010) (“The principle of
Brady v. Marylandrequires the disclosure of exculpatory evidence, not inculpatory evidence, and

even then only evidence unknown to théedse.”) (citations omitted)). AlthougBiglio also

Petitioner does not assert that appellate counsel should have raised this argument on direct appeal, so Petitioner fails to
establish cause sufficient to excuse any procedural def&ultthermore, Petitioner does not offer any support for his
contention that the x-ray was actually exculpatory. &atPetitioner asserts—without any support—that if he would

have been given the opportunity to review the x-ray with his explosive’s expert, the expytvigurld have pointed

out that [Petitioner] was interpreting the x-ray incorrectlyd. Given that Plaintiff does not offer any support for

this conclusory assertion, the Court sees no need to fiesitor determination that the x-ray was not exculpatory.
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requires that the government produce exculpatory impeachment evidence, notBragyimor
Giglio requires that the government produce putialjulpatory evidenceaised to impeach a
defendant.

Petitioner argues that because the x-vags used as impeachment evidence, the
government was required to disse the x-ray pursuant ®iglio. In support of this argument,
Petitioner citesSocha v. Richardsorf28, at 1]'® which held that the government’s failure to
produce a recording and transcriptaof interview with a witnessisllmate that could be used to
impeach the witness violateBrady and Giglio, even though the trangot also included
inculpatory information. 874 F.3d 983 (7thrC2017). The Seventh Circuit reasoned:

Whether [defendant’s] counsel for strategiasons may have elected not to use the

interview because of the inculpatory staents is a matter of speculation. The

point of Brady is to leave that decision with defense counsel, not to allow the

prosecutor to withhold impeachment oredit evidence becagishe guesses that

the defense would pass on the chanceaatusThe [ ] interview was impeachment

evidence falling withirBrady’s ambit, and it was unreasonable for the Wisconsin

Court of Appeals to conclude otherwise.
Id. at 988 (citingUnited States v. Bagle}73 U.S. 667, 675-76 (1985)). Here, unid@chathe
“impeachment evidence” was not exculpatonainy manner because it was used to impeach the
Petitioner himself. Thus, nothing Bochachanges the rule thBrady andGiglio only require
that the Government disclose exculpatory evidence.

Because appellate counsel cannot be ing¥iefor failing to raise a meritless claidgnes

1996 WL 726429, at *2, and becausditRmer cannot show that iveas prejudiced by appellate

counsel’s failure to raise a meritless claith, Petitioner cannot show that appellate counsel was

10 petitioner also cites to cases discussing the Government's obligations under Rule 16. As discussed above,
however, the Seventh Circuit has already concluded thaEdlurt's decision to admntie x-ray as rebuttal evidence
did not constitute an abuse of discretiofomking 782 F.3d at 348.
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ineffective for failing to argue that the Goverent’s failure to produce the x-ray violatBdady.
iii. Intent To Extort Argument

Petitioner next argues that he was derhexi due process rights when the trial court
prevented him from examining governmewitness Brian Shute “about the documented
manipulation of 3Com stock.” [1, at45.] Petitiowentends that the Court’s decision to bar this
line of questioning eliminated any chance he hadhaiwing that he was not trying “to extort a
thing of value.” Because Petitier did not raise this argument on direct appeal, this argument is
procedurally barred.

To the extent that Petitioner seeks to raisaafiective assistanas counsel claim based
on appellate counsel’s failure taga this issue on direct appeRé&titioner cannot égblish either
the performance or the prejudice pron@utickland The claim was entirely without merit. The
Court begins by noting that Petitioner misrepresents the Court’s ruling. Petitioner sought to
guestion Mr. Shute about a third-party who waswicted of insider trading of 3Com stock.
Although Petitioner argued thatthestimony was aimed at rebutting the government’s contention
that Petitioner acted out of greed, the Court ctgreoncluded that whether a third-party was or
was not convicted of insider triag) had no relevance to the chagayainst the Petitioner. The
Court did not rule that Petitiongvas precluded from introducing evidence regarding his motive.
Petitioner still fails to explaimow testimony regarding a thigghrty’s manipulation of 3Com
stock is relevant to his motive in any way.edduse this testimony was not relevant, the Court
properly sustained the Governmisrtbjection to the testimony.

Even if the Court erred in eluding this testimony, the couwft appeals likely would have
found the error harmless in light of the ott@mrerwhelming evidence of Petitioner’'s guilt.
Petitioner admitted to the jurydhhe sent the letters and shibble convicted under 8§ 876(b).
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Petitioner also admitted to the jury that he sent the letters “in an attempt to cause an increase in the
value of the stocks that you invested in, amat ie 3Com and Navarre.” And Petitioner even
testified that he understood he was “admitiinig] guilt to Counts One through Six and Eight
through Ten,” which were the § 876(b) charges. Accordingly, Petitioner fails to establish that
appellate counsel was ineffectifar failing to argue tht Petitioner should have been able to
guestion Mr. Shute regarding a thirddys manipulation of 3Com stock.
ii.  Hybrid Representation

Petitioner also argues that hanstitutional rights were violateaghen the trial court denied
his request for hybrid representation. Tk®suie was already addressed by the Courbomking
No. 07-cr-00227, Dkt. 400, at 19-20.To the extent that Petitioner is asking the Court to
reconsider its prior rulings on this issue, the €oancludes that Petitionertaim is procedurally
barred as it was not raised on appeBlelatorre, 847 F.3d at 843. To the extent Petitioner argues
that appellate counsel was ineffective for raigimg issue, such an argument would fail because
the argument is meritless. Hybrid representaididisfavored” in the Seventh Circuit and that
“whether a defendant may act @s-counsel along withis own attorney, is a matter within the
discretion of the district court.”U.S. v. Chavin316 F.3d 666, 672 (7th Cir. 2002). Petitioner
therefore cannot establish aiththe prejudice or the perfoance prong of his ineffective
assistance of appellatewrtsel claim on this groundpnes 1996 WL 726429, at *2, and his hybrid
representation claim fails.

Vi. DestructiveDeviceDefinition

Petitioner recognizes that courts “have consistentlyctesje any challenge to the
constitutionality of the definition of desttive device” as unconstitutionally vague. Still,
Petitioner argues that the defion of destructive device isnconstitutionally vague when—as
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Petitioner claims was the casehis trial—the Court concludes théhe government did not have
to prove that the device was designed as a weapfih.at 18.] Becaudeetitioner did not raise
this issue on dire@ppeal, this argument gocedurally barred.Delatorre, 847 F.3d at 843 (7th
Cir. 2017). Furthermore, any such argumeould fail on the merits. As discussed above,
Plaintiff's characterization of #h Court’s ruling with respect tthe destructive device issue is
inaccuraté! The fact that the Court can determihat a device is a “destructive device” when
there is no legitimate social or commercialgmge for the device does not make the otherwise
sufficient definition of “destructie device” unclear. Because this claim lacks merit, and because
appellate counsel was not deficient for failingrégse this claim on direct appeal, Petitioner’s
challenge to the constitutionality of thefidéion of “destructive device” fails.
Vi. Daubert

In his initial § 2255 petition, Petitioner argued that appellate counsel was ineffective for
failing to challenge the &djuacy of the government’s expdisclosure for Mr. Winslow and for
failing to challenge the introduci of certain lay and expertstemony from Officer McGuire.
[1, at 24-28.] However, in higply, Petitioner withdaws these arguments. [14, at 33.]. In his
initial § 2255 petition, Peiiner also reincorporated his priobjections tothe government’s
expert witness disclosures, [t 24], which the Court already addressed in Petitioner’s criminal
proceeding. [Se€lomking No. 07-cr-00227, Dkt. 347, at 25-3Upmkins No. 07-cr-00227,
Dkt. 400, at 20-21.].

Petitioner has abandoned his newly raBedbertchallenges, and he fails to explain how

the Court erred in its prior orders on the issueccordingly, Petitionehas failed to show that

™ 1n his reply, Petitioner also indicates that he is challgntjie Seventh Circuit's analysis relating to the definition of
“destructive device” on his direct appeal.o the extent Plaintiff is seeking telitigate that issue here, his claim is
also barred. Whiteg 371 F.3d at 902.
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appellate counsel was defective for challengingQbart’s prior determinadns on these issues.
Accordingly, Petitioner'©aubertchallenges also fail.
Vi. Miscellaneoug&rguments

Petitioner argues that variouwslings of the Court denied him his right to present a
complete defense. However, “a defendant doeematy an absolute right to present evidence
relevant to his defense.’Montana v. Egelhof618 U.S. 37, 62 (1996) (citirf@rane v. Kentucky
476 U.S. 683, 690-691 (1986)). To the extent théti®eer raises challengeo specific rulings
the Court has addressed these amusithroughout this opinion.

With respect to the “crime of violence” and “destructive device” definitions, Petitioner
argues that any ambiguity in the law should belvesbin favor of Petitbner under the rule of
lenity. However, Petitioner has not shown tthegise definitions are constitutionally deficient or
that there is some ambiguity regarding whethercrimes fall within these definitions.

F. Sentencing Reconsider ation Under Dean v. United States

After Petitioner filed his 8 2255 figon, the Supreme Court decidékan v. United
States which holds that nothing events “a sentencing court from considering a mandatory
minimum under 8 924(c) when calating an appropriate sentenfoe the predicate offense.”
137 S. Ct. 1170, 1178 (2017). Petitioner seeks to bean applied to his case on collateral
review, despite the fact that the criminal case against him was final on direct revieadren
was decided. Under the Supreme Court’s decisideague v. Lanéan old rule applies both on
direct and collateral review, but a new rule is generally applicable only to cases that are still on
direct review.” Whorton v. Bocktings49 U.S. 406, 416 (2007) (citirgyiffith v. Kentucky 479

U.S. 314 (1987)). “A new rule applies retroactivel a collateral proceeding only if (1) the rule
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is substantive or (2) the rule is a watershed etitriminal procedure implicating the fundamental
fairness and accuracy of the criminal proceedingd’

Petitioner first argues th&teandid not announce a new rule, and tHdsanapplies both
on direct and collateral review. [21, at 2-3]A rule is said to be new when it was ndictated
by precedent existing at the time thdeshelant’s conviction became final.”"Chaidez v. United
States655 F.3d 684, 688 (7th Cir. 2011) (quotifeague489 U.S. at 301 (emphasis in original)).
A rule was dictated by precedent when thecome was not susceptible to debate among
reasonable mindsld. (citing Butler v. McKellar 494 U.S. 407, 415 (1990)). The fact that the
Deandecision was unanimous does provide souppart for the argument that the case did not
announce a new ruleld. (“Lack of unanimity on the Court ideciding a particular case supports
the conclusion that the case announced a new rule.” (citations omitted)). However, “if the lower
courts were split on the issueetBourt has concluded that the oumeoof the case was susceptible
to reasonable debate.Id. (citations omitted). Here, as Petitioner recognizes, the circuit courts
were split on the issue addressedan [1, at 29.] Indeed, th8eventh Circuit reached the
opposite conclusion as the CourDean Accordingly, the outcome @eanwas susceptible to
debate among reasonable minds, Bednannounced a new rule.

Petitioner next argues that evem#anannounced a new rule, the rule was a substantive
rule that applies on collateral review. “[R]ulmt regulate only themanner of determining the
defendant’s culpability are procedural Schriro v. Summerlirb42 U.S. 348, 353 (2004). Rules
that “alter[ ] the range of conduct or the claspeifsons that the law punishes” are substantive.
Id. Dean does not alter the range obnduct or the class of perss that the law punishes.
Rather Deanmerely addresses how much discretiomdg has in calculating a sentence, which is
procedural. McReynolds v. United State397 F.3d 479, 481 (7th Cir. 2005) (holding that the
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Supreme Court’s decision ldnited States v. Bookeb43 U.S. 220 (2005), which held that the
federal Sentencing Guidelines were no laongeandatory, did not apply retroactivelyynited
States v. Dawsor2018 WL 1082839, at *5 (D. Or. Feb. 2018) (“Because the rule Dean
affects only the sentencing judgeliscretion in calculating a sentendes procedural * * * not
substantive, and does rretroactively apply to [petitioner’s] case.”).

Petitioner analogizes this caseNarvaez v. United State674 F.3d 621, 629 (7th Cir.
2011). InNarvaezthe petitioner filed a motion to vacdtes sentence under 28 U.S.C. § 2255(a)
asserting that the imposition of a career offendeustass illegal in light of the Supreme Court’s
decisions irBegay v. United StateS53 U.S. 137 (2008), aiithambers v. United Statesb5 U.S.
122 (2009), which clarified the definition of aolent felony under the Armed Career Criminal
Act. Id. at 623-24. The Seventh Circuit concludeat the petitioner’s case fell within a “very
narrow exception” to the general rule that ‘tegicing errors are geradly not cognizable on
collateral review,” because a pastwiction clarification in the M applicable to the petitioner’s
case made the “sentencing court's decision unlawfulld. at 627. Specifically, the
postconviction clarification madeedr that the petitioner “never should have been classified as a
career offender and never should have been sehbjeatthe enhanced punishment reserved for
such repetitive and violent offendersltd. The Court reasoned that to classify the petitioner as
belonging to the group of repeat violent offendetsy were branded as career criminals deserving
of a far greater punishment, was almost “dgivalent of” convictig the petitioner of “a
nonexistent offense.”ld. at 629-30.

That is not the case here. The law hasamainged in a manner that alters Petitioner’s
classification as a criminal or career offender. Rafbeanmerely addressed the district court’s
discretion to consider the imposition of a mandatoinimum in sentencing a defendant for other
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crimes. This case therefore is more IMeReynoldswhich held thaBooker did not apply
retroactively under théeagueanalysis.

The Court’s research has located a couple dozen cases that have addressed this issue and
each has reached the same conclusion—namelp#datdoes not apply retroactively to § 2255
proceedings. See,g., United States v. Carte2018 WL 1369908, at *3 (D. Or. Mar. 9, 2018)
(concluding that Deanis not retroactive because it is asmgrocedural rule designed to enhance
the accuracy of a conviction or sentence by leg the manner of detaining the defendant’s
culpability” (internal quotations omitted))Jnited States v. DawspBA018 WL 1082839, at *5 (D.

Or. Feb. 27, 2018) (concluding that Dean does noyapploactively becaudbe case “was about
a sentencing judge’s discretion, which is a procedumatern”). This is true even when the issue
was raised in connection with amtial § 2255 petitiorfiled within one year of the petitioner’s
conviction becoming final. See,g., Rhodes v. United Stat2618 WL 950223, at *6 (E.D. Mo.
Feb. 20, 2018) Peandoes not apply retroactively to 832 proceedings under the criteria set
forth in Teague v. Larjg” (citations omitted)).

To the extent that Petitioner contends that appellate counsel was ineffective for failing to
raise this issue on direct appeal, the Court fmabasis for concluding that appellate counsel was
ineffective for failing to anticipatéhe change in the law set forthDean Seelily v. Gilmore
988 F.2d 783, 786 (7th Cir. 1993); see alsuted States v. Rucket998 WL 234523, *4 (7th Cir.

May 5, 1998) (“[W]e see no likely scenario in which failing to argue that established precedent
ought to be changed amounts to ineffective assistahcounsel[.]”). At the time of Petitioner’s
appeal, binding Seventh Circuit precedent priddibthe Court from comdering the mandatory

add-on sentence to justify a lowernsesnce on the underlying offensedJnited States v.
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Calabrese 572 F.3d 362, 369 (7th Cir. 2009). Becabsandoes not apply teoactively, the
Court denies Petitioner’s requéstbe resentenced pursuanDiean
IV. Certificate of Appealability

Under the 2009 Amendments to Rule 11(a) of the Rules Governing 8 2255 Proceedings,
the “district court must issue or deny a certifecaf appealability when it enters a final order
adverse to the applicant.” Accordingly, the Gauust determine whether to grant Petitioner a
certificate of appealability puranat to 28 U.S.C. § 2253(c)(2).

A habeas petitioner does not hareabsolute right to appeatlstrict court’sdenial of his
habeas petition; instead, he must firsjuest a certificate oéppealability. Seailler-El v.
Cockrell 537 U.S. 322, 335 (2003andoval v. United States74 F.3d 847, 852 (7th Cir. 2009).
A habeas petitioner is entitled to a certificateappealability only if he can make a substantial
showing of the denial of a constitutional righMiller-El, 537 U.S. at 33@&vans v. Circuit Court
of Cook Cnty., Ill. 569 F.3d 665, 667 (7th Cir. 2009). Undhis standard, Petitioner must
demonstrate that reasonabligists would find the Court'sassessment of his § 2255 claims
debatable or wrong.Miller-El, 537 U.S. at 3365lack v. McDanigl529 U.S. 473, 484 (2000).

In view of the analysis set forth above, tbeurt concludes that Bgoner has not made a
substantial showing that reasonable jurists would differ on thigsneéihis claims. Although it
does not appear that the Seventh Circuit has heabmmn to issue an opinion on the retroactivity of
Deanto cases on collateral review, the unaninatgong the courts to @ decided the issue
convinces the Court not to issueetificate on that issue. And nookthe other issues raised by

Petitioner meet the standdat certification, either.
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V. Motion to Strike

Given that the Supreme Court’s rulingbean v. United Stated37 S. Ct. 1170, 1179
(2017), which was decided after Petitioner fildd petition, the Court requested supplemental
briefing on the effect of the case Petitioner’s claim that hdsuld be resentenced. [See 19.]
Both Petitioner and the Government respondetthéorequest [20; 21], but the Court requested
additional briefing regarding the relationship betw&sanandTeague v. Lane489 U.S. 288
(1989). [See 23.] The parties were orderedilo the supplemental tafs no later than
December 18, 2017ld. On December 20, 2017, after the courtroom deputy spoke with an
attorney from the government, the Court granteddbvernment’s oral matn for an extension of
time to file a response. [See 25.]

Petitioner has moved to strike the respoasguing that the Government had improger
parte communications with the Caur [28.] However, the courtroom deputy’s conversation
with an attorney for the Government, which did adtiress substantive i€suin the case, was not
an impropelex partecommunication. The oral motion wasted on the docket [25] and it was
within the Court’s discretion to extend the time the Government to brief this new issue.
Furthermore, in Petitioner's motion to strike tiBener addressed the arguments raised in the
Government’s response. [See 28, at 2-3.] Thhus Court denies Petitioner’'s motion [28] to
strike.

VI.  Conclusion

For the reasons stated above, Petitian&’'2255 petition [1] is denied. The Court
considered the additional authorities identified in Petitioner's motions regarding supplemental
authorities [16; 28], and the Cduherefore grants the motionkg 28]. The Court declines to
certify any issue for appeal pursuant to 28 0.8 2253(c)(2) and dirextthe Clerk to enter
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judgment in favor of the United States. Petigr's motion for release on bond [5], motion for a
status report [17], and motion for an expeditelihgu[18] are strickeras moot. Petitioner’s

motion [27] to strike the govement’'s memorandum concernifigague v. Lane denied.

Dated: April 23,2018

RobertM. Dow, Jr.
UnitedState<District Judge
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