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UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

CAROLEANN MORRIS, )
Plaintiff, ; 16 C 7916
VS. ; Judge Gary Feinerman
THE CATHOLIC BISHOP OF CHICAGO, ;
Defendant ;

M EMORANDUM OPINION AND ORDER

Caroleann Morris brought this suit against the Catholic Bishop of Chicago undegehe
Discrimination in Employment Ac9 U.S.C. 8§ 62&t seq, alleging that she was dismissed
from her position as a parochial schtedcher becausd her age. Doc. 1TheBishophas
moved for summary judgment. Doc. 36. The motion is granted.

Background

Before setting fdh the facts, the court addresseséehi@lentiary and Local Rule 56.1
issueghat the parties raise in three motioridocs. 48, 52, 67.

First, Morris moves to strikas irrelevantwo paragraphs frorthe Bishofs Rule
56.1(a)(3) statement. Doc. 48 at 1-3. The paragraggest factsegarding the ages of the
elementary school teachersMarris’s school, Most Blessed Trinity AcademyMBTA”), as of
April 2016. Doc. 37 at 11 8-9; Doc. 37-8 at 6. (The Bistsgers that the datés from August
2015, but theited personnel chairticludes teachers who were hiiedJanuary and February
2016 and includes informatidrom as late a&\pril 2016). Morris argues that #hevidenceas
irrelevant because she was fitadVlay 2015, eleven months earlier. But the evidence is not

irrelevantjust because includesteachers who were hired aftdorris’s departure ashmay not
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include some teachers who were present at the tilwofs’s firing. Doc. 37-8at6 (personnel
chart showing that six teachers were hired after Morris was fiRReljardless of whether they
worked with Morris or wereiled shortly after her terminatipothe fact that four teacheplder
thanMorris workedat MBTA in April 2016 is highly relevant therclaim thatthe school’s
management wdsased against older teache&eeFaas v. Sears, Roebuck & C632 F.3d
633, 643 (7th Cir. 2008) (affirming summary judgment in padause two employees who
“were several years older than” the plaintiff were ranked as the best perfempigyees in the
district, and noting that “[a] pattern where the protecdieds members sometimes do better and
sometimes do worse than their comparators is not evidence of age discrim)r(atiemial
guotation marks omittedJackson v. E.J. Brach Cordl76 F.3d 971, 986 (7th Cir. 1999)
(affirming summary judgment in pasecause the defendasdntinued to employ several
individuals who “were th same age or older” than the plaintiffjhe fact thatheaverage age of
MBTA teachersvas 49.5even after any personnel changesde in 2015 and 2016, likewise
relevant to assessimgorris’'s agediscrimination claim.SeeJackson 776 F.3d at 986.
SecondMorris moves to strik@n hearsay groundgsparagraph from the BishspRule
56.1(a)B) statement Doc. 48 at 3-4.The paragraplassers thatat the beginning of the 2014-
2015 school yeathe parents afhree students who had beerMorris’s kindergarten or pre-
kindergarten classes expressigbsatisfactiorwith herteachingto assistant principal Sandra
Andersonand askd that thg notbe placedn her secondjrade class Doc. 37 at { 49The
parents'statements are not hearsay becausgeadheofferednotfor the truth of the matter
assertedife., thatMorris was, in fact, an unsatisfactory teacher), but rather as evidence that
Andersorbelieved on the basis of the parehtomplaints ad requeststhatMorris was not

adequately performpg her job.See Brill v. Lante Corp119 F.3d 1266, 1271 (7th Cir. 1997)



(holding that out-ofeourt statementabout an employegere not hearsay because the question
was not whethethe statements we true, but whether the supervisor had an “honegtfbéiat
the statements were tijue

Third, the Bishop moves to strike the affidavit of ondofris’s formerstudents. Doc.
52 at 1-3. Morris offers the affidavit to challenge the Bishop’s factual esseregarding what
actually happened duringctassrooniesson (of which more belowhatprompted Anderson to
counsel Morris about her teaching. Doc. 46 39. The court need not resolve the motion
because, even if the affidavit were stricken, the relgyariion ofMorris’s factual assertions
(that the student did not cag a result of the lessandthatthe lesson was not fraught with
interruptions) would remain supported by Morris’s own affidaibid.

Fourth, the Bishop moves to strike the affidaviMidrris’'s coworkerBeverly Beinlich
Doc. 52 at 3-4.Morris offers the affidavit t@upport her aertionthat most of the secorgtade
students with known behavioral issues were assigned to her class ratherthiearidss of
Eileen Burke, who was in her twentiesid that Aderson piked on Morris as well as Beinlich
and Sue Conngteachers close in age to MorriBoc. 47 at 1 7, 8, 14. The court need not
resolve the motiobecause, even if Beinlich’s affidavit were strickBhorris’s factual assertions
would remain supported by Morris’s and Connor’s affidaviksd.

Fifth, the Bishop moves ttrike Morris’s assertion in hetocal Rule 56.1(b)(3)(C)
statement that, during the 2014-2015 academic year, “most of the students with known
behavioral issues such as AD, anger issues and miscellaneous related psychological
problems”were assigned to her class rather than Burkessfar as the assertioalies on non-
expert psychological diagnoses. Doc. 52 at 4-5. To support her asdddras cites the

affidavits of three formeMBTA teachersall of whom are lay witnessedoc. 47 at 1 7-8In



response to the Bish@pobjection,Morris clarifiesthat theteachers “are not giving an opinion
as to a health problem or offering any detailed medical diagnosisireg#he students ...
assigned td/orris and not to Ms. Burke,” but instead balseir averment®n their “knowledge
about students with behavioral issues as opposed to students who do not.” Doc. 39rat 10.
that understanding, the court will disregardrils's reference to ADHD and other
“psychological problems,” and will interprber LocalRule 56.1(b)(3)(C) statement as an
assertion about the readily observable behalmoblems of the students in leass. SeeFed.
R. Evid. 701 (providing that a naxpert withness may give opinion testimony that is “rationally
based on the withess’s perception” and “not based on scientific, technical, or otheizgae
knowledge”);Farfaras v. Citizes Bank & Trust of Chj433 F.3d 558, 565-66 (7th Cir. 2006)
(permittinga lay witness to testify that an individual was “depressed” because the wiseelss
the term in its layrather than clinical, sense).

Finally, Morris moves to strikenany of theBishop’s responses toer Local Rule
56.1(b)(3)C) statementDoc. 50, on the grounds that theg extraneous or contalegal
argument.Doc. 67. In setting forth the facts below, the court will disregtmel portions of the
Bishop’s responses that contaixtraneousnatteror contain legal argument.

With these preliminaries resolved, the following facts are set fortiwvasably toMorris
as the record and Local Rule 56.1 perndiee Hanners v. Treri74 F.3d 683, 691 (7th Cir.
2012). On summary judgment, the court must assume the truth of those facts, but does not vouch
for them. See Arroyo v. Volvo Grp. N. Am805 F.3d 278, 281 (7th Cir. 2015).

Morris was born on July 10, 1959. Doc. 46 at { 10. Halsevorked as an elementary
school teacher at several schools over the course of her clatesr11. In June 2006, while

Morris wasteachingat Our Lady of the Wayside, a report noted that she needed improvement in



two areas related to classroom managemiehtat § 17. The report was based on, at most, a
twenty-minute observation by the principal, and no one at the school ever counseled Morris on
her work performancelbid.

In 2011, Morris was hireldy thenprincipal Sandra Peres a prekindergarten teacher at
MBTA, which is operated by the Archdiocese of Chicalgb.at 3, 12.MBTA was a
challenging place to teaci had high student turnover, and most studeatse from low
income, norkEnglishspeaking families Doc. 47at {1-2. It was the norm at MBTAor
students to exhibit behavioral problems in the classrdomat 2.

Sister Erica Jordan took over as the principal of MBTA after the 2011-2012 school ye
Doc. 46 at 1 13. Jordan asked Morris to teach kindergarten for the 2012-2013 sahaontly
then moved her to second grade for the 2013-2014 sghaplIbid. Jordan testified thatfter
she observed Motrris’s secogdade classroom early in tgear andound thechildren loud and
off task, she had an informal conversation with Morris about how her classroom opé&tated.

1 41. Morris disputes that her classroom was loud during the 2013-2014 year asdlzsssne
always knew the lessons she was teaching, but she does not dispute that this amwetisati
Jordan occurredlbid.; Doc. 454 at 1/10.

In late October or early November 2013, Samfshderson joined MBTA as a volunteer
and later was namebe assistant principal. Doc. 50 at § 9. Jordantbk@ddMBTA faculty that
Anderson would help to mentor them. Doc. 47 at § 12. Soon after she arrived, Ahdgaon
“picking on” Morris and two other teachers close to Morris in age, Sue Connor andyBeverl

Beinlich. 1d. at 14.

“Morris’s brief and Connor’s affidavit assert that Anderson regularly sading and behavior
specialists tahe classroom of a younger teacher, Eileen Bukde denying other teachers’
requests for the spedists assistance. Because #goassertions are not included in Morris’s
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As part of her job, Anderson observed and evaluated teachers’ classroom pedorman
Doc. 46 &9 30. Andersonmade hiring and firing decisions in conjunction with Jordan, kndo
final authority. Doc. 47 at 11 11, 13. Anderson conducted several formal observations of Morris
during the 2013-201¢ear. Doc. 46 at 1 39. After each observation, Anderson provided Morris
with feedback and suggestions for improvemdédt.at 140. Anderson gave Morris constructive
criticism in December 2013 and offered a critique of Morris’s performamEebruary 2014,
with which Morris disagreedld. at 144.

At Anderson’s request, a behavioral specialist, Joanne Gordon, observed Morris’s
classroom in 2014ld. at 42. Neither Anderson nor Jordan had ever asked Gordon to conduct
a general observation of a teacher at MBTA. Doc. 47 389¥4D. Gordois report notedhat
the students Morris’s classroomvere shouting and not paying attention, atmbthat Morris
was teaching an ageappropriate lessorDoc. 46 at 143. Gordon concluded that Morris did
not have the skills to address her students’ behavior problémnds. Morris denies all of
Gordon’s observationdbid. The court resolves Morris’s favorthe dispute over whaictually
occurred in heclassroom

In May 2014, Morris received a summative evaluation indicating that she needed
improvement in student engagement and classroom managelueat.45; Doc. 47 at § 34.

As Jordan testifiedcertainother aspects of Morris’s performance had improved during the 2013-

2014 year. Doc. 47 at 1 34. Anderson recommended to Jordan that $/mynact be

Local Rule 56.1(b)(3)(B) response or Local Rule 56.1{XBstatement, they are disregarded.
SeeMidwest Imps., Ltd. v. Covall F.3d 1311, 1317 (7th Cir. 1995) (holding that the
predecessor to Local Rule 56.1(b)(3) “provides the only acceptable means of ntipgese
additional facts to the district courtpunhill Asset Servs. lll, LLC v. Tinberg012 WL
3028334, at *3 (N.D. Ill. July 23, 2012) (“Under settled law, facts asserted in a brief but not
presented in a Local Rul6.1statement are disregarded in resolving a summary judgment
motion.”) (citing casep(internal quotation marks omittedBased on the legal analysis setHort
below, even crediting Morris’s assertions would not alter the outcome of the Bishopon.
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renewedjd. & 35, andVorris was given a contract to teach second grade agamgdhe
2014-2015 school year, Doc. 46148.

Before a teacher who has been with the Archdiocese for over a year can be reneoved, th
school must show incopetence andlsomust give the teacher an opportunity to improve her
performance. Doc. 47 at2$. A remediation plan was drawn up for Morris at the end of the
2013-2014 year; the plan provided that she would be given access to consultants to assist her
Doc. 46at 146. Morris denies that she ever received or knew about thelpidn.She did not
sign the plapas was generally required, afsdderson and Jordan did not carry eaveral ofts
provisions. Doc. 44t 1927-28. The disputes over whether Morris was notified of the plan and
whether it was actually put in plaeee resolved in Morris’s favor.

At the beginning of the 2014-2015 school year, Morris was the sole sgramhelteacher
at MBTA. Id. at 3. Due tothe large number cfecondgradestudentsthe class was split into
two and a new teacher was hirdd. at 4. The new teacher quit after a week and was replaced
by EileenBurke, who, as noted aboweas in her twentieslbid.; Doc. 45 at 8. Anderson and
Jordan were responsible for assigning students to the two second-grade classég.aDWf 5-

6. Morris was assigned most of the students with known behavioral idduas 7. The
students in Burke’s class did not have similar behavior probléngat 8. According to
Anderson, and as noted above, the parents of three stad&dshat their children not be
placed in Morri&s class because they were dissatisfied with her perfornsmnaindergarten or
pre-kindergarterteacher Doc. 46 at { 49

Anderson observed Morris’s teaching on four occasions during the 2014-2015 school
year. Id. at 51. Anderson met with Morris and asked a math consultant to intervene on the

ground thaMorris was not implementing differentiatierthat is, she was not creating varied



lessons and tasks that engaged students at different skill lédedd.{52. Morris does not
dispute that Anderson spoke with her about differentiation or that the math consultatd came
her classroom, buhg asserts that she was appropriately implementing differentidbih.
The dispute ovewhether Morris implementedifferentation is resolved in her favor, btite
court accepts that Anderson spoke with Morris about differentiation and that thé&amnsu
visited herclassroom.

Anderson testified that, after observing Morris’s classroom in March 2015, ghested
a meeting with Morris to discuss behavior management. Doc. 46 at  53. Morris does not
dispute that Anderson requested a meeting, but asserts that Anderson did not indieasothe
for the meeting.lbid. Thatnarrowdispute is resolved in Morris’s favor.

According to Anderson, Morris taught an inappropriagson on racism that causad
African-American student to cryld. at 59. Anderson also assetisit the clagwom was
chaotic during thatssonand thashe later cowseled Morris about those issudbid. Morris
denies that the student was upset, but does not dispute that Anderson counsébedl hene
dispute over what occurred in the classrdabat dayis resolved in Morris’s favor.

At one point, Morris brought a letter to Jordan for translation that Morris intendeddo se
to her students’ parents regarding their classroom behavior. Doc. 47 at § 36. Jordamrisld M
she did not want Morris to send the letter, Muatris complied Ibid.

In May 2015, Anderson and Jordan told Morris that her contract would not be renewed.
Doc. 46at 164. At that time Anderson and Jordan reviewedh Morris hersummative
evaluation for the 2014-2015 school yelsid. Morris disagreed withll of the criticismin the

evaluation.Id. at 165. Morris was 55 years old at the time of her firigged. at 710.



As of February 2016MBTA had seventeen elementary school teachers with ages
ranging from 23 to 64 and an average age of 4@l5at 8. Fourof the teachers were older
than Morris. Id. at 19. Morris’s replacement was34years old at the time she was hirédl. at
167; Doc. 3 at 6

Discussion

The Bishop contends thah agediscrimination plaintiff “may establish her claim using
either the direct or indirect methods of proof” and that Morris “relies solelig@mtlirect
method, which is based on the burddifting approach articulated McDonnell Douglas Corp.
v. Green411l U.S. 792, 802 (1973).” Doc. 38 at 3.0rtiz v. WernelEnterprises, In¢.834
F.3d 760(7th Cir. 2016), the Seventh Circuiejected the distinction between the direct and
indirect methods for opposing suramy judgmentstating that[t]lhe time has come to jettison
these diversions and refocus analysis on the substantive legal ikkus.764. The substantive
legal issuan Ortiz was “[w]hether a reasonable juror could conclude that Ortiz would hate kep
his job if he had a different ethnicity, and everything else had remained the dhide.The
district court appeared to have considered some evidence under the “direct method” but not
under the “indirect method,” and vigersa,d. at 763, and the Seventh Circuit held that to be
reversibleerror,id. at767. In the process, the Seventh Circuit overruled numerous
precedentsto the extent thafthey] insist on the use of the direeidindirect
framework.” Id. at 765-66. Ortiz alsooverruledprecedents that instructed district courts to
determine under the direct method whether the plaintiff had presented a “convincimg miosa
circumstantial evidenced. at 764-65.

To survive summary judgment, then, a plaintiff must present evidericedhaidered as

a whole, would allow a reasonable juror to conclude that she was discriminatest dgaito a



protected characteristic, suffering an adverse employment action as a$esdble v. Bd. of
Trs. of N. lll. Univ, 838 F.3d 888, 899 (7th Cir. 2018YIlcDonnell Douglasdentifies one
pattern of evidence that would enable a reasonable juror to find discriminaitzomely, a
pattern showing that the plaintiff belonged to a protected class, met her errgpleggimate
expectations, sufferegh adverse employment action, and was similarly situated to other
employees who were not members of the protected class and who were treateddatted p
that the defendant fails to articulate a reasonable alternative explanation ainthi#f phows
that the proffered alternative explanation is a pretext. Buvittizonnell Douglagattern is just
one way that the record evidence could enable a reasonable jurordes@nohination. See
Volling v. Kurtz Paramedic Servs., In840 F.3d 378, 383 (7th Cir. 2016) (noting that
McDonnell Douglagrovides “a common, but not exclusive, method of establishing a triable
issue of intentional discrimination{jnternal quotation marks omitted). A court must not
confine its analysis ticDonnell Douglagunless the plaintiff limits herself to tidcDonnell
Douglasframework) or treat some evidence as relevant ukid&onnell Douglagut not to the
broader question whether “a reasonable factfinder [could] conclude that thefptaiatie,
ethnicity, sex, rejion, or other proscribed factor caused the digghar other adverse
employment action.”Ortiz, 834 F.3d at 765.

“To establish a disparateeatment claim under. the ADEA ... a plaintiff must prove
that age was the ‘bdior’ cause of the employer’s adverse decisio@ross v. FBL Fin. Servs.,
Inc., 557 U.S. 167, 176 (2009Dne piece of evidence weighs veryhy against Morris’s
claim: the teachehired by Anderson and Jordemreplace Morrisvas 8 years old, justeven

years younger than Morngaswhen she was fired, and just six years younger than Morris was
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when Anderson began picking on her. The fact that Anderson and Jordan hired a replacement so
closein age to Morris strongly suggests that age was not thieutfor cause of her firing.

The Seventh Circuit has held that anything less than-ge@ndifference in age between
a plaintiff allegirg discriminatory discharge and hreplacement is “presumptively insubstantial”
and does not create an inference of age discriminakiantley v. Wis Bell, Inc, 124 F.3d 887,
893 (7th Cir. 1997)see alsdlubergen v. St. Vincent Hosp. & Health Care Ctr.,,I6&7 F.3d
470, 475 n.4 (7th Cir. 2008). Of course, in keeping Withiz’s command to considéne entire
recordrather than to mecharity applylegal tests, an insubstantial age gapsdnot necessarily
doom an age disienination claim. Buto create aiableinference of discrimination in tise
circumstances, the plaintiff must “direct[] the court to evidence that her gengonside=d her
age to be significant.'Hartley, 124 F.3d at 893%ee alsBennington v. Caterpillar, Inc275
F.3d 654, 659 (7th Cir. 2001).

The only ageelated evidenceffered byMorrisis: (1) Anderson assigneitie second
grade students with behavioral problems to Maatker tharto Burke, who was in her twenties
and (2) Anderson “picked on” Morris and two other teachkrse to her ageln isolation, those
alleged instances of disparate treatmmeigiht possiblysuggest that Anderson harbored ageist
sentimentsand acted on those sentiments wheng Morris. Butany such inferencs very
weak and camot survive the fact that Morris was replacedabgerson who wa48 yearsold,
eightyears older than the threshold for protection under the ABE&29 U.S.C. § 631(a), and
just seven years younger than Morris was at the time of her firing. Ondadbrs reoreasonable
juror could find that Anderson fired the ¥&arold Morris because of her age given that
Andersonmmediately thereaftdrired a 48year old to replace heSeeHartley, 124 F.3d at 893

(granting summary judgmebtcause the sixand severyear age gaps between the plaintiff and
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two coworkers were “presumptively insubstantial” &eg¢auséthe record reveals no evidence
that [the defendant] viewed the [plaintiff's] age of 51 itself to be signifigaRithter v. Hook
SupeRx, In¢142 F.3d 1024, 1029 (7th Cir. 1998) (grantingsary judgmenbecause “a
sevenyear age difference is a presptively insubstantial gap” arttecause “the record reveals
no evidence that [the defendant] viewed the age of 52 to be signifidaetifjington 275 F.3d

at 659-60(granting smmary judgmenbecause the fivgearagedifference was presumptively
insubstantial anbecaus¢he defendant’s alleged mistreatment of the plaintiff did not “evidence
hostility on the basis of age”)lhe factthat just eleven months after Morris’s firing, four out of
seventeen elementary school teaclédBTA were older than Mwis, and that the average age
of those seventeen teachers Wwas$ yearsprovides confirmation (though no confirmation is
necessaryfor that conclusion.SeeFaas 532 F.3d at 643lackson176 F.3d at 986.

Because Morris has failed to present eviddnma which a reasonable juror could find
that she was fired because of her age, it makes no difference wiethisrdid or did not have
problems with classroom managementewenwhether Anderson and Jord&eated her
unfairly in some way. As long dlse reason foMorris’s dismissal was ndterage—which, for
the reasons just stated, it indisputably was not—-ajediscrimination caseecessarily fails
SeeSt. Mary’s Honor Ctr. v. Hick$509 U.S. 502, 516 (1993) (holding that an employer may be
liable for discrimination only if the plaintiff shows “that the [emp#og proffered] reason was
false,andthat discrimination was the real reasqmBurks v. Wis. Dep’t of Transpi64 F.3d
744, 754 (7th Cir. 2006) (noting that when fhaintiff's evidence fails to create an inference of
discrimination, “it is unnecessary to reach the issue of pretéxgé)ace v. SMC Pharm., Inc.
103 F.3d 1394, 1399 (7th Cir. 1997) (observing thapthmtiff “must persuade the trier of fact

that the true reasondif the adverse employment action] was a discriminatory one”).
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Conclusion

The Bishop’s summary judgment motiengranted. Judgment will be entered in favor of

Gife—

United States District Judge

the Bishop and against Morris.

May 4, 2018
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