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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

RICARDO GONZALEZ, )
)
Raintiff, )
) No. 16-cv-08012
V. )
) JudgeAndreaR. Wood
CITY OF CHICAGO, et al., )
)
Defendants. )

MEMORANDUM OPINION AND ORDER

Plaintiff Ricardo Gonzalez was a police offr employed by Defendant City of Chicago
(“City”) until his termination in March 201 After successfully challenging a previous
disciplinary action taken againstiy Gonzalez claims that he faced retaliatory harassment carried
out by various City officials, police departmesiperintendents and aférs, and the Fraternal
Order of Police, Chicago Lodge No. 7 (“FOP”). Asesult, Gonzalez lmys the present 16-count
lawsuit against 21 Defendants. (Second Am. Ao(hBAC”), Dkt. No. 170.) Now, Defendants
have filed four separate motiottsdismiss the complaint for failure to state a claim under Federal
Rule of Civil Procedure 12(b)(@hat would collectively disposaf the entire action. (Dkt. Nos.
188-90, 192.) Instead of responding to Defendant$iam®, Gonzalez filed a motion for entry of
default judgment under Federal Rule of CRibcedure 37, arguing that Defendants willfully
destroyed or lost material evidence. (Dkt. No. 28bhnzalez claims thatvwas necessary for him
to obtain that evidence to plead his claimsgadeely. For the reasonsatifollow, Gonzalez’s

motion for entry of defaujudgment is denied and Defendants’trans to dismiss are granted.

Dockets.Justia.com


https://dockets.justia.com/docket/illinois/ilndce/1:2016cv08012/330200/
https://docs.justia.com/cases/federal/district-courts/illinois/ilndce/1:2016cv08012/330200/239/
https://dockets.justia.com/

BACKGROUND

l. Factual Allegations

For the purposes of the motions to dismilss,Court accepts all wetlleaded facts in the
SAC as true and views the faatsthe light most favorable tGonzalez as the non-moving party.
Killingsworth v. HSBC Bank Nev., N,A07 F.3d 614, 618 (7th Cir. 2007).

A. Disciplinary Proceedings

Gonzalez began working as a police officethvthe Chicago Police Department (“CPD”)
in 2003. (SAC 1 36, Dkt. No. 170.) For many y&edbonzalez served without any notable
disciplinary issuesld.) However, on December 21, 2008, Goezalas involved in an incident
at a restaurant that culminated in the accidatitalharge of mace spray by another police officer.
(Id. 11 3, 37.) At the time of theeidental discharge, Gonzalelaims to have been in the
restaurant’s bathroomld() Even though Gonzalez was not the officer who diggtathe mace,
the Independent Police Review AuthorityRRA”) named him in a complaint alleging
misconduct. On or around Mardi, 2011, the IPRA completed itsvestigation of the incident
and found Gonzalez to be at fauld.(] 40.) In addition, it found Gaalez had violated Rule 14,
which prohibits a police officdrom making false stateemts or filing falg police reports.ld.

1 42.) The IPRA recommended thatr@alez be suspended for 30 daia. { 40.)

After concluding its investigain, the IPRA transfeed Gonzalez’s con@int to the City
of Chicago Police Board (“Police Board”)d({ 41.) On November 21, 2013, the Police Board
conducted a closed hearinggaeding the mace incidentd( § 46.) Ultimately, the Police Board
sustained all the rule violations committeg Gonzalez and upheld his 30-day suspensidr). (
Gonzalez did not learn of his suspension ulaiiuary 16, 2014, when he received a notice from

Defendant CPD Superintendent Garry McCarthy.. { 50.)



Upon learning of his suspension, Gonzalezght assistance from Defendant FOP in
filing a petition for administrative review of his suspensidd. § 52.) After nticing a false
statement in the petition, Gonealnotified the FOP of the deteand demanded its correction.
(Id. 9 55-56.) The FOP refused to amend the petitidn{ G6.) In light of the FOP’s refusal,
Gonzalez retained private counsel to fileeamended petition for admistrative review.Id.  57.)
Gonzalez's new counsel filed an enged petition on February 14, 2014 X

The Circuit Court of Cook Couyptissued a ruling in Gonzat's favor on November 10,
2015. (d. 1 107.) It found that the Roe Board’s decision to suspé Gonzalez was against the
manifest weight of the evidence avidlated his due process rightid.J The state court ordered
that Gonzalez’s suspension be reversed along with any findings concerning rule violations. (
1108.)

B. Gonzalez Injured on Duty

On August 11, 2015, Gonzalez suffereckavical sprain while on dutyld.  77.) As a
result of his injury, Gonzalez was placadinjured-on-duty statuke following day. Id. § 79.)

In addition to his physical injyr Gonzalez also reported sufferimgm severe emotional distress
stemming from his peton for administrative review pentlj before the state courtd ({1 80—
82.) To treat his emotional disss, Gonzalez’s physician prabed him anxiety and stress
medication and referrddm to a psychologistid. I 81.) From August 12, 2015 to May 2, 2016,
Gonzalez was taking five different medicationsreat his injury and emotional distredsl.

1 78.) During that period, Gonzalez experiencgdificant side effects frorthe medications that
caused him great discomfortd() About a week aftehnis injury, Gonzalez was evaluated by an

orthopedist who recommended that Goazakmain off duty until further noticdd( T 83.)



Despite Gonzalez's injured-atty status, Gonzalez stopped ieitgy his salary on January 1,
2016. (d. 7 116.)
C. Gonzalez Subjected to HarassmerAfter the State Court’s Ruling

Before the state court entered its decisiorerging Gonzalez’s suspsion, Gonzalez was
subjected to repeated incite of harassment by his CPDleagues—several of whom are
named as Defendants here—in retaliation fordihis petition for administrative reviewld(

11 64-76, 98—-101.rhe harassment continued after traestourt ruled in Gonzalez’s favor.

On December 14, 2015, Gonzalez reported tdtspital to attend an appointment with
his neurologist.Ifl. T 112.) While Gonzalez was checking Defendant Sergeant Andres Zayas,
Jr. introduced himselfld.) Although it was just a simple imtduction, Gonzalez tarpreted it as
an act of intimidation given his past harassmsn€CPD officers and the fact that his psychologist
had previously advised certain membershef CPD—including Zayas—against contacting
Gonzalez without hisounsel presentld. 11 104, 111-12.) Fearing thZdyas was there to make
an unlawful arrest, Gonzalez begaxperiencing heart palpitatigrehortness of breath, and a
high level of anxiety.Ifl. § 112.)

Gonzalez also claims thatembers of the CPD camelis home and harassed him and
his family. (d. 11 117, 139.) In one incident on Ma2#, 2017, Defendant Officers Luis Alejo
and Orlando Mercado came to Gonzatdzdme and confronted his aurdl. ({f 139.) They told
his aunt that they intended aorest and incarcerate Gonzaleghk did not cooperate with their

demands.I¢l.)

! Because of thees judicataeffect of the state court’s ruling on Gonzalez’s petition for administrative
review, this Court omits a detailed discussion ofttaeassment faced by Gonzalez prior to that ruling for
the reasons discussed below. For more detailsdiegaGonzalez’s earlier harassment, see the Court’s
memorandum opinion and order ruling on Defendgmsvious motions to dismiss. (Dkt. No. 110.)



Because the CPD stopped paying him, Garéled for unemployment insurance
benefits with the Illinois Department of Froyment Security (“IDES”) on August 21, 2016d.(
1 122.) However, the IDES sent Gonzalez aesenf letters evidencing that the CPD had
retaliated against him by submitting false documants making false statements to the IDES so
that it would deny Gonzalamemployment benefitsld, 11 123-129.) The findétter officially
denied Gonzalez’s claim, stagj that he was ineligible because he had been suspended by the
CPD on December 15, 2015, foilifag to report for duty.Id. I 128.) In reality, Gonzalez had not
reported for work due to his pdyalogist’'s recommendation that het return to work in any
capacity and limitations caused by thnedications he was takingd.(f 129.) Gonzalez was
officially terminated on March 16, 2017d( Y 11, 137-38.)

Il. Procedural History

A. This Court’s Ruling on Defendants’ Previous Motions to Dismiss

Gonzalez filed his originalomplaint in this actiomn August 10, 2016. (Dkt. No. 1.)
Eight days later, he filed hisrst Amended Complaint (“FAC”)Dkt. No. 6.) Defendants then
filed four separate motions to dismiss the FACichtthis Court granted de all federal question
claims, holding that those claimgere barred by the doctrine i&s judicata (Dkt. No. 110.)
Specifically, the Court found that @palez’s federal question clairegher were raised or could
have been litigated in his petiti for administrative review befotbe state court. While the Court
stated that it otherwise would have declinedgsert supplemental jadiction over the remaining
state law claims, in anticipatiaf Gonzalez filing a SAC, it werdn to address the merits of
those claims. After dismissing &lut two state law claims, theoGrt granted Gonzalez leave to
file his SAC but instructed him to ensure thatontained a basis fohe Court’s exercise of

subject-matter jurisdiction.



B. Gonzalez's Attempts to Retrieve Hs Personal Property from the CPD

After his second suspension and the cessafibiis pay, Gonzalez reported to the CPD on
April 14, 2016, to turn in his badge and CPD (BAC { 131.) At that time, Gonzalez requested
that the CPD return the contewfshis personal locker and whag refers to as his “bins.Id)) He
gave detailed instructions to helge CPD locate his locker and binkl. However, six months
later, Gonzalez’s property still Hanot been returned to himd({ 133.) Gonzalez raised the issue
in a hearing before thiSourt on October 20, 2018d( 1 147.) In response, the Court issued a
preservation order instructing therfi@s to preserve all evidencéd.{

At a hearing on April 12, 2018, Gonzalez informied Court that his request for the return
of his personal property inis locker and bins stihad not been fulfilled.Id. § 153.) While he
indicated that recovering the prafyewas critical to his abilityo support fully potential federal
guestion claims in the SAC, Gonzalez proviflad details as to which missing items would
support his claims and howd() The Court instructed Gonzalezrtake a formal request to the
City for return of the itemsld.) Subsequently, Gonzalez madesthseparate requests to the City
seeking documentation detailint) @ Gonzalez’s personal propg that the CPD was able to
locate. (d. 11 154-57.) Having failed teceive any personal propedydocumentation of what
property the CPD had in its possession, £adew filed a motion to compel on May 8, 2014. (

1 158.)

During the hearing on the motidm compel, the City’s counsgiformed tle Court that
the CPD’s investigation regardj the recovery of Gonzalezxersonal property was ongoingd.(

1 161.) Again, Gonzalez insistedthe could not properly fildhe SAC without access to the
property he had left ihis locker and binsldq.) He explained that the items he was seeking to

recover consisted of equipmenttices, documents, and attorrehient privileged information.



(Id. 1 162.) In response, the Court issued a seewittnce preservationd®sr and instructed the
City to retain and preserve Gonzalez’s propartgt take appropriate s&efo ensure that his
property was not disposed of or spoildd. { 163.)

On June 7, 2018, counsel for the City inforntleel Court that, while the City had been
able to locate Gonzalez's lockérwas unable to locate his bin&d.(1] 167-68.) Shortly
thereafter, Gonzalez emailed thiéyG counsel to provide furtheatetails about the location of his
bins. (d. 1 172.) In response, the Citfformed Gonzalez that it had thentents of his locker in a
sealed bag that was available for pickupwas unsuccessful in locating his bing. | 173.) The
City noted that there were a number of cabinet drawers near the sceaeatktin Gonzalez’'s
email but none were labelevith Gonzalez’'s nameld.) Nonetheless, theity offered Gonzalez
the opportunity to inspect tloabinet drawers himselfld)) Yet Gonzalez declined the
opportunity and refused to visit any CPD fdygilbecause of the harassment and retaliation
inflicted upon him by members of the CPIU.(f 174.) Ultimately, Goradez’s counsel retrieved
the items recovered fromd@zalez’s locker from the City’s counsel’s offickl.(f 176.)
According to Gonzalez, the items in the bag pies to his counsel we not his propertyId.

1 178.) The City later clardd that the items it gave to Gonealwere from his gy locker rather
than his personal lockedd( 7 181.)

By September 2018, the City had located Ga®Zalpersonal locker and sent his counsel
an inventory sheet that summarized items recovered from the lockdd.(f 183.) However,
Gonzalez's counsel took issuéth the inventory sheetld.  184.) He claimed it was not
completed in a manner consistevith department policyld.) Furthermore, Gonzalez’s counsel
claimed that several items wargssing from the inventory shestjch as Gonzalez’s police hat

and the police shield affixed to itd()



Gonzalez did not recover the items frora personal locker until March 22, 2019. (Pl.’s
Mot. for Default J. § 59, DkiNo. 201.) After inspection, it becarapparent to Gonzalez that
several items he had left batdiin his locker were missindd( § 60.) Besides the missing police
hat and shield, he also pointsthe fact that certaiitems turned over to Gonzalez did not belong
to him. (d.) Moreover, certain documen®onzalez planned to use in support of his federal
guestion claims in the SAC were missing. )

C. Gonzalez Fails to Respond to the Present Motions to Dismiss

While the Court gave Gonzalez an April 2818, deadline to file his SAC, Gonzalez
sought and received multiple extensions of tieigdline due to his then-ongoing efforts to retrieve
his personal property from tigty. During this period, Gonzet also brought a motion pursuant
to Federal Rule of Civil Procedure 60(b), sagko vacate this Cotis memorandm opinion and
order dismissing all the éieral question claims and most of the state law claims from the FAC
due to the City’s failure tormiely return his personal properfyhis Court denied Gonzalez’s
motion to vacate on November 27, 2018, and gawezalez a December 22018 deadline to file
his SAC. (Dkt. No. 163.) Gonzalez timely filed t8AC on that date, but then sought to file a
corrected SAC about two weeks later, whids tbourt allowed. (Dkt. No. 164.) The federal
claims in the SAC included claims under 45LL. § 1983 for violation of Gonzalez’s rights
under the Fourteenth Amendment’s Due Proceasggl, retaliation in @iation of his First
Amendment rights, failure to intervene, and goray to deprive Gonzalez of his constitutional
rights, along with a claim undéhe Americans with Disahiies Act, 42 U.S.C. § 12104t seqlin
addition, the SAC contained\s®al state-law claims.

Defendants filed the four maotas to dismiss presently begothis Court in April 2019.

(Dkt. Nos. 188-90, 192.) Gonzalez had until May 15, 2019 to file his opposition. On May 8,



2019, Gonzalez moved for an extension of timéle his opposition. (Dkt. No. 195.) Gonzalez
represented that he was diligently working on dngftiis responses to the four motions to dismiss
but nonetheless required threselsional weeks to completedm. The Court granted the motion
and gave Gonzalez until June 10, 2019, but also staéd would not bénclined to grant any
further extension requests. (Dkt. No. 200.)

On June 10, 2019, instead of filing a resmottsDefendants’ motions to dismiss,
Gonzalez filed a motion for entry of default judgnt under Federal Rule of Civil Procedure 37.
(Dkt. No. 201.) In his motion, Gaalez contended that Defendaimtgntionally spoiled relevant
evidence—specifically, the itenpgirportedly missing from his loek and bins—irviolation of
this Court’s preservation orders and atterdpiteconceal their violations by making false
representations to the Court. During a hearinghermotion, Gonzalez represented to this Court
that he was unable to respond to the motiormisimiss because he wasssing relevant evidence
from his locker and bins. Consequently, the Colased briefing on thmotions to dismiss and
took them, along with Gonzalez’s motion for gnf default judgmentunder advisement for
ruling.

DISCUSSION

l. Gonzalez’'s Motion for Entry of Default Judgment

According to Gonzalez, he was unable tgpand to Defendantshotions to dismiss
because the City spoiled and tangzewith the contents of his loekand bins. He contends that
the City’s actions violated thiSourt’s two preservation ordersstructing Defendants to retain
and preserve all items they o»ered belonging to Gaalez. Because he atas that the City’s

actions prevented him from accessing evidence aglter®efendants and necessary to fully state



his federal question claims angpend to the motions to dismigdpnzalez asks that the Court
enter a default judgment aigst all Defendants.

Under Federal Rule of Civil Procedure 37fhge Court may sanction a party for failing to
obey a discovery ordérOne possible sanction is the erfydefault judgmat against the
disobedient party. Fed. R. Ci. 37(b)(2)(A)(vi). “Default judgment is strong medicine for
discovery abuse. It is appropriately where . . . a party displayslifulness, badaith, or fault.”
Domanus v. Lewickir42 F.3d 290, 301 (7th Cir. 2014) @émal quotation marks and citations
omitted). Moreover, an award of Rule 37 sanwitmust be proportionate the circumstances
surrounding the failure to aaply with discovery."Crown Life Ins. v. Craig995 F.2d 1376, 1382
(7th Cir. 1993). The moving party must estdblise facts supporting adision to enter default
judgment by a preponderance of the evideRegnirez v. T&H Lemont, Inc845 F.3d 772, 781
(7th Cir. 2016).

Gonzalez seeks the entryddfault judgment as a sarantifor Defendants’ alleged
spoliation of material evidené&'Spoliation of evidence occurs when one party destroys evidence
relevant to an issue in the casgrhith v. United State293 F.3d 984, 988 (7th Cir. 2002).
Sanctions for spoliation are only appropriadgere the party accused of destroying evidence

“acted willfully [and] in bad faith."Banks v. Enova FinNo. 10 C 4060, 2012 WL 12539830, at

2 While discovery in this actionds been stayed, this Court’s preservation order nonetheless can be treated
as a discovery order given that it was issueahireffort to preserve discoverable evide/8ae Banks v.

Enova Fin, No. 10 C 4060, 2012 WL 12539830, at *3 (N.D. lll. July 10, 2012) (“If spoliation of evidence
violates a court order or affects the court’s discpwehedule, sanctions may be imposed under Rule

37.7). In any case, the Court has inherent authoritynfmse default judgment as a sanction for failure to
preserve or produce eviden&eg., Grubb v. Bd. of Trs. of the Univ. of JIZ30 F. Supp. 2d 860, 864 (N.D.

lll. 2010). The analysis for impogy sanctions under the Court’s inherent authority is “essentially the

same” as under Rule 3Morthington v. H&M Int’l No. 08-CV-6297, 2011 WL 663055, at *12 (N.D. Ill.

Jan. 12, 2011).

3 Based on Gonzalez's allegations, the primary Deferidanlved in the alleged spoliation is the City.
Nonetheless, because Gonzalez's Rule 37 motion is diraceldDefendants, the Court will refer to them
collectively.

10



*4 (N.D. lll. July 10, 2012). “To fnd bad faith, a court must datg@ne that the party intended to
withhold unfavorablenformation.”Id. (internal quotation marks omitted).

Here, Gonzalez falls far short céarrying his burden of estadting that default judgment
is warranted. As an initial matter, he fails toyide any concrete details whatsoever as to what
evidence was destroyed and how that evidenceneesssary to plead federal question claims
properly in the SAC. Indeed, boith his motion and in open coufsonzalez has consistently been
vague in describing the personabperty he left behind in hiscker and bins. He has given
general statements that his locker containddggear and equipmerBut even as to the
contents of his locker, the ontpncrete items that Gonzalezidifies as missing are his police
hat and shield. In response, Dedants represent that both thiteens are property of the City
that Gonzalez was not entitled to keep anywiénat explanation makes ipect sense and refutes
any contention that Defendants spoiled evidenay, simply kept what was their property from
the beginning. In any case, Goreahever states that those migsitems were necessary for him
to plead federal question claims and this Caunard-pressed to unde&asd how they could be.

As to the contents of his bins, Gonzalezroihat they contained notices, inter-office
memoranda, critical documentati, notes, and attorney-clieniypleged information. It is
perhaps more realistibat such paperwork might contanformation thatould support
Gonzalez’s claims as opposedhis police hat and shield. YetoBzalez is completely unable to
provide even the slightest degtion as to what information it be in those documents and
how the missing documents wowddpport his claims. Btead, he repeats the conclusory
statement that those documetsitain information necessaryrfoim to set forth his federal
guestion claims fully. Gonzalez’sahility to supply more detailgads this Court to conclude that

Gonzalez is engaged in sheer spaton as to the evidentiary lu@ of the contents of his own

11



bins.See Locklin v. Day-Glo Color Corpt29 F.2d 873, 879 (7th Cir. 1970) (“[A] finding may
not rest on guess or speculation.”).

Finally, there is no reason to believe tha gurportedly missing documents were in fact
lost or destroyed. It may be theseathat those specific copiesGmnzalez’s locker or bins were
lost or destroyed. But evend®d on Gonzalez’s vague descops of the documents, the Court
would expect that they could be obtained frattmer parties during disgery. Indeed, one would
expect copies of attorney-client privileged documenggposedly in Gonzalez’s bins also to be in
his counsel’s possession. And any documents the CPD, such as inter-office memoranda,
should be easily obtainable fronetlity. Furthermore, Gonzaleiissistence that he is unable to
plead federal question claims adeghyawithout the documents indbins borders on farcical. At
the pleading stage, it is sufficient that Gonzaledlegations “will likely have evidentiary support
after a reasonable opportunity farther investigation or discower Fed. R. Civ. P. 11(b)(3).
Thus, if the supposedly missing dmeents contained such critigaformation, the Court would
think that Gonzalez could include allegatiamshe SAC based on his recollection of the
documents’ substance and then depedvidentiary support in discovelyee McGreal v. Vill. of
Orland Park 928 F.3d 556, 560 (7th Cir. 2019) (“An attey might reasonably believe that
discovery will reveal evidentiary support. Aftesdovery, an attorney may proceed only if that
hypothetical evidence has materialized.”).

Even if Defendants actually lost or destroyiee contents of Gonzalez’s locker and bins,
Gonzalez has failed to showattsuch spoliation was done withe intention of withholding
information unfavorable to Defendis. Indeed, Gonzalez first soughé return of the contents of
his locker and bins in April 2016about four months prido initiating thislawsuit. At the time

he first sought to retrieve thestems, Gonzalez gave no indicatithat he believed them to be

12



evidence in an upcoming lawsuty his own allegations, it was nohtil Gonzalez’s counsel sent
an email to the City’s counseh October 6, 2016, that any Deflant had notice that Gonzalez's
lockers and bins might containeeant evidence. (SAC | 133;.BIMot. for Ddault J. T 20.)
According to the City, in late 2015 or early B)Gonzalez’s former unit merged with another
unit and a different unit moved into the space jnesly occupied by Gonzalez’s unit. It is
entirely possible that Gonzalezisoperty got lost during thigorganization. Thus, his property
may have been lost, misplaceddestroyed before Gonzalez ewvequested its return. Or it may
have been lost before the intt@n of this lawsuit or before @zalez gave notice that his locker
and bins contained relevant evidence. In eifitenario, Defendants certainly would not have
acted in bad faith. At the vetgast, Gonzalez has given the Gaw evidence to show that it is
more likely than not that Defendaribst or destroyed the contenfshis locker and bins in bad
faith as opposed to for other equallausible and less culpable reasons.

Gonzalez alludes to five misrepresentatiaa®vidence of Defendants’ supposed bad
faith. Yet this Court previously considered shof those misrepresgtions when it denied
Gonzalez’s earlier Rule 60(b) motion and waitit reconsider that ruling now. The only new
misrepresentation set forth in Gonzalez’s pressstion is his claim tat the City falsely
represented in its motion to digs that “the contents of Goneals mail bin areot shown to be
lost or destroyed.” (Pl.’s Mot. for Default.96.) But when viewed icontext, the City was
simply claiming that Gonzalez did nsihow that the contents ofshibins were losbr destroyed
because he “references correspondence andceaptitich can be obtained from alternative
sources, should these communications ever be identified.” (Def. City of Chi.’s Mot. to Dismiss
the SAC at 19, Dkt. No. 188.) That is an argutneith which this Couragrees, as discussed

above. Moreover, by taking a snippetm the City’s argument out aontext and asserting that it

13



had made a sanctionable miseg@ntation, it is Gonzalez whorges dangerously close to a
misrepresentation before this Court.

In short, Gonzalez has not shown that Defetslbost or destroyed any evidence material
to this matter. To the extent Defendants loslestroyed any of Gonzalezpersonal property at
all, he also fails to show thttey acted with the intention @fithholding evidence unfavorable to
their defense. Consequentypnzalez’s motion for entry afefault judgment is deni€d.

Il. Defendants’ Motions to Dismiss

To survive a Rule 12(b)(6) motion, “a comiptamust contain suffient factuamatter,
accepted as true, to ‘state a clainndlef that is plausible on its face Ashcroft v. Igbal556
U.S. 662, 678 (2009) (quotirell Atl. Corp. v. Twombly550 U.S. 544, 570 (2007)). This
pleading standard does not necessarily requaemplaint to contain detailed factual
allegationsTwombly 550 U.S. at 555. Rather, “[a] claim hasifl plausibility when the plaintiff

pleads factual content that allows the court to dimaweasonable inference that the defendant is

* The Northern District of Illinois’s Local Rule 7.1 imposes a 15-page limit on all briefs. A party may not
file a longer brief without prior approval of the Court. Yet Gonzalez’'s motion for entry of default judgment
significantly exceeded that page limit without this Geuaipproval. After the Court brought to Gonzalez's
attention his violation of this rule, Gonzalez fileanotion requesting that the Court consider his entire
motion for entry of default judgment. (Dkt. No. 20B)that motion, Gonzalez claims that because this
Court gave him leave to file a 75-page responsegantition to dismiss that leave should transfer over to
his motion for entry of default judgment, which hiediin lieu of a response. Of course, Gonzalez was
given leave to file a voluminous response because he claimed it was necessary to fully respond to four
different motions to dismiss, each addressing noogeclaims. Here, Gonzalez addresses a discrete issue
concerning the loss of his personal property. He shouily éave been able to address that in 15 pages or
less. Exceeding the page limit was not only unnece$sdarglso counter-productive because it resulted in
a rambling and disorganized brief that failed t@efiively convey the pertinent facts and Gonzalez’s legal
argumentsSee Miller UK Ltd. v. Caterpillar, Inc292 F.R.D. 590, 592 (N.D. Ill. 2013) (“Page limitations
are designed as much for the benefit of the litiganferate benefit of the court.” (internal quotation

marks omitted)). Nonetheless, the Court has thorouggmgidered the entirety of Gonzalez’s motion for
entry of default judgment. Therefore, the Couitt teat Gonzalez’s motion requesting that the Court
consider the entirety of his motion for entry of default judgmentgsthoanotion for leave to file

excess pages and grant the motion.
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liable for the misconduct allegedXdams v. City of Indianapoli§42 F.3d 720, 728 (7th Cir.
2014) (quotinggbal, 556 U.S. at 678).
A. Forfeiture

Defendants filed four separat®tions to dismiss. Together, the motions to dismiss seek
dismissal of every claim in tHe@AC. Instead of filing a respong8onzalez fild his motion for
entry of default judgment, whidihhe Court has now denied. Theaves the motions to dismiss
unopposed.Gonzalez’s failure to r@®nd to the motions to disss operates as a waiver and
forfeiture of his right to ppose dismissal of the SA@&Ilioto v. Town of Lisbar651 F.3d 715, 721
(7th Cir. 2011)Dillard v. Chi. State Uniy.No. 11 C 3362, 2012 WL 714727, at *2 (N.D. Ill.

Mar. 1, 2012). Consequently, this Court coulshdiss the SAC without atyzing the merits of
Defendants’ motiondVoody v. lllinois No. 10 C 50017, 2013 WL 4945226, at *2 (N.D. lll. Sept.
10, 2013).

For the sake of completenei®e Court will address the mesiof Defendants’ grounds for
dismissing the federal questiolaims—specifically, Gonzalezsonstitutional claims and his
Americans with Disabilities Act aim. In undertaking this analysihe Court will simply ensure
that Defendants have establidh@ausible reasons for dismisgithe claims; it will not come up
with defenses for Gonzale&lioto, 651 F.3d at 721 (“[J]Judges are busy people. If they are given
plausible reasons for dismissing a complaint, gr@ynot going to do theaihtiff's research and
try to discover whether there might be somaghio say against defendants’ reasoning.” (internal
guotation marks omitted)). If Defendants estabgjigbunds for dismissing all federal question
claims, the Court will stoghere and dismiss the SAC. As tlsurt previously stated in its

memorandum opinion and order aglsling the first motions toginiss, if the SAC does not

®> Gonzalez certainly could have both responded to the motions to dismiss and moved for default judgment
and thus preserved all of his arguments.
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include a basis for this Cound exercise subject-matter jadiction, it will not exercise
supplemental jurisdiction over the state-law claand the case will be dismissed in its entirety.
See Gonzalez v. City of Chicadwo. 16-cv-08012, 2018 WL 1561735, at *5 & n.5, *11 (N.D. Il
Mar. 30, 2018).
B. Merits
1) First Amendment Retaliation

Gonzalez contends that Defendardgtaliated against him inotation of his rights under
the First Amendment to the United States Cortsitu Specifically, he a®rts that by filing his
petition for administrative review in state coumt was speaking on a matter of public concern. In
response to his protected speexttording to Gonzalez, Defendssubjected him to a campaign
of harassment and reprisal.

“Government retaliation tends ahill an individual’s exesise of his First Amendment
rights, and this principle appewvith equal force in the camtt of public-sector employment.”
Massey v. JohnspA57 F.3d 711, 716 (7th Cir. 2006). Thagublic employer may not respond
to an employee’s protected speech waithions meant to deter that speddhTo plead a First
Amendment retaliation claim, a public empd@y/must show that: “(1) his speech was
constitutionally protected, (2) he has suffered grigtation likely to detefree speech, and (3) his
speech was at least a motivatiagtbr in the employer’s actionld.

Defendants contend that Gorezk petition for administrate/review was not protected
speech. While a lawsuit may be protected speephiplic employee only has a First Amendment
retaliation claim where the lawsuitiolves a matter of public concetforzi v. Cty. of Putnam
30 F.3d 885, 896 (7th Cir. 1994). To determine Wwleh lawsuit involves a matter of public

concern, the Court must consider the “contéarm and context of [the] lawsuitld. Here,
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Defendants argue that Gonzaleg&tition for administrative reviewid not concern a matter of
public concern because it sought only personaftélPurely personal grievances do not garner
First Amendment protectionGross v. Town of Cicero, IJ)1619 F.3d 697, 706 (7th Cir. 2010).

This Court agrees that Gonzalez’s petitfor administrative reew sought purely
personal relief, as its objestas to overturn Gonzalez’'sspension. Although his lawsuit might
have tangentially implicated some matter of puislierest, it was not protected speech because it
focused solely on Gonzalez’s priedhterest in avoiding suspensidfilwaukee Deputy Sheriff's
Ass’n v. Clarke574 F.3d 370, 379-80 (7th Cir. 2009)r Huat reason, Gonzalez’s First
Amendment retaliation claim is dismissed.

2) Procedural Due Process

Shortly after Gonzalez’s victgmwith his petition for adnmistrative review, the City
stopped paying him (an action latdraracterized as a suspensian{l ultimately terminated his
employment as a CPD officeroBzalez argues that the City’s aaoviolated his procedural due
process rights because it failed to comply wighown procedures when it suspended him without
pay and ultimately teninated him.

The procedural due processaysis requires a court fost “determine whether the
plaintiff was deprived of a ptected interest” and then “@eimine what process is dué.davell v.
lIl. Dep’'t of Nat. Resource$00 F.3d 798, 804 (7th Cir. 2010). In determining what process is
due, courts distinguish betweemichs based on estalfiesd state procedurasd claims based on
random, unauthorized acts by state employldesiere, because Gonzalez does not complain
about the procedures themselvesratiter the City’s failure téollow those procedures, his claim
is based on the random unauthked acts of state employeesslich a case, “an unauthorized

intentional deprivation of property by a statepéoyee does not constitute a violation of the Due
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Process Clause if a meaningful postdegtion remedy for the loss is availabl®dherty v. City
of Chicago 75 F.3d 318, 323 (7th Cir. 1996) @nbal quotation nrtits omitted).

As to his suspension without pay, Gonzaledrok there was no badio suspend him for
failing to show up to work because he haevwusly been placed on injured-on-duty status.
While Gonzalez contends that he was suspendidwt notice or any opptunity to contest his
suspension, those allegations concern the lapkestieprivation remeds afforded to him.
Bradley v. Vill. of University Park929 F.3d 875, 882 (7th Cir. 2019) (“[T]he constitutional
requirements for predeprivation procedures\aell-established: nige of the proposed
deprivation, a statement of reaspand an opportunity to bedrd in response.”). He makes no
allegations whatsoever concerning what postigdapon remedies weravailable to him and
whether he availed himself of such remediesth&tsame time, he raises several allegations
concerning the requirements of thgplicable collective bargaining agreement. The City attaches
as an exhibit to its motion to dismiss thdlective bargaining agreement, which includes a
section outlining grievance procedures for medgsiiés. (Def. City of Chi.’s Mot. to Dismiss the
SAC, Ex. H § 9.5, Dkt. No. 188-2.550nzalez does not allege ttet ever filed a grievance
concerning his suspension withguaty nor does he allege thhe grievance process was an
inadequate postegrivation remedy.

Similarly, Gonzalez does not allege thatawvailed himself of anpost-deprivation remedy
concerning his termination or that sucmezly was inadequate. The collective bargaining
agreement specifically states that the separafiam officer from the CPD is cognizable only

before the Police Boardd( § 9.1.) Moreover, lllinois stateMaallows the party affected by a

® Because the collective bargaining agreement is egfgarin Gonzalez's complaint and central to his
procedural due process claims, the Court will tteatattached collectvbargaining agreement as
incorporated by reference into the SAZownmark Films, LLC v. Comedy Partneé82 F.3d 687, 690
(7th Cir. 2012).
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final administrative action to apgakthat action in state cou8ee735 ILCS 5/3-103Stachowski
v. Town of Cicerp425 F.3d 1075, 1077-78 (7th Cir. 2005) (ngtihat the plaintiff could have
sought administrative review bfs termination as a poliadficer under 735 ILCS 5/3-104t
seq). Numerous courts have held that Illinstate law provides a sufficient post-deprivation
remedy.See Vargas v. Cook Cty. Sheriff's Merit Bdio. 18 CV 1598, 2019 WL 1418059, at *7
(N.D. lll. Mar. 29, 2019) (listing cases). Thus, Galez fails to sufficiently allege that he was
deprived of an adequate paprivation remedy for both hisspension and his termination, and
his procedural due prose claim is dismissed.
3) Substantive Due Process

Gonzalez argues that his suspension and tatramalso violated his substantive due
process rights. However, “aneded wrongful termination of plib employment is not actionable
as a violation of substantive due process untesgmployee also allegége defendants violated
some other constitutional right or that state remedies were inadeRaltea’v. Shelton623 F.3d
447, 453 (7th Cir. 2010). As discussed above, Geazddes not allege thhis state remedies
were inadequate. Nor does he plausibly allegehts suspension or termination violated some
other constitutional right. Coaguently, his substantive dueopess claim is dismissed.

4) Spoliation

In addition to his motion for default judgme@pnzalez attempts fashion a due process
claim out of his spoliatin allegations. To state a due procgasn for destructin of evidence, a
plaintiff must show: “(1)ad faith on the part of the governmigi2) that the exdpatory value of
the evidence was apparent before the evidensadestroyed; and (3) that the evidence was of
such a nature that the defendant wouldih&ble to obtain compaible evidence by other

reasonably available mean&nderson v. City of Chicagdo. 99 C 0004, 2003 WL 1731846, at
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*6 (N.D. lll. Mar. 31, 2003) (quotingynited States v. Watit9 F.3d 287, 290 (7th Cir. 1994)).
Gonzalez fails to state a due process spoliatimmdor all the same reass the Court discussed
above in denying his motion fentry of default judgment.
5) Remaining Constitutional Claims

Finally, Gonzalez attempts &tate claims under 8§ 1983 fiailure to intervene and
conspiracy. For both failure totervene and conspiracy clainasplaintiff must establish an
underlying constitutional violatiorRivera v. Guevara319 F. Supp. 3d 1004, 1049 (N.D. Il
2018) (holding that 8§ 1983 failute intervene and conspiracyaghs “rise and fall with the
underlying constitutional violations”). Given the@t’'s dismissal of Gonzalez’s substantive
constitutional claims, his failure to intervene aahspiracy claims mu$ie dismissed as well.

6) Americans With Disabilities Act

In addition to his constitutional claims, Gonzaddtempts to plead a claim for violation of
the Americans with Disabilities AcBpecifically, he claims that the City discriminated against
him by failing to provide him aeasonable accommodatisa that he could continue working for
the CPD. To state a reasonaateommodation claim undéhe Americans wittisabilities Act,
a plaintiff must allege that: “1) he was disabl2jhis employer was awauof his disability; and
3) he was a qualified individuavho, with or without reasonable accommodation, could perform
the essential functions of the employment positi@asith v. Cook Couny241 F.3d 919, 927
(7th Cir. 2001). However, Gonzalez's reasonageommodation claim fails because he expressly
alleges that “he couldot perform his essential job funetis with or without reasonable
accommodation.” (SAC 1 276 (emphasis addg€aipnzalez further cites medical opinions from
treating physicians attesting to misbility to return to work.I¢l. 11 278—79.) Consequently, his

Americans with Disabilities Alcclaim is dismissed as well.
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CONCLUSION

For the foregoing reasons, Defendantstiomes to dismiss (Dkt. Nos. 188—-190, 192) are
granted and Gonzalez’s motion famtry of default judgment (DkiNo. 201) is denied. The Court
dismisses all of Gonzalez's fedegaiestion claims with prejudic&@he Court declines to exercise
supplemental jurisdiction over thhemaining state law claimshts all of those claims are
dismissed without prejudice for lack of jurisdani Gonzalez shall have one year to refile his
action in state couree735 ILCS 5/13-217Davis v. Cook Cty534 F.3d 650, 654 (7th Cir.
2008).

ENTERED:

Dated: March 13, 2020

Andrea R. Wood
United States District Judge
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