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INTHE UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

LAFAYETTE THOMAS,

Plaintiff,
No. 16 CV 08107
V.
Judge JorgelL. Alonso
THE CITY OF MARKHAM, ILLINOIS,
Officer WILLIAM BRAZIL, and
Officer ZAKIYA LARRY,

N N N N N N N N N N N

Defendants.

MEMORANDUM OPINION AND ORDER

This matter is before the Court on the motion of Defendant, the City of Markhamgslllinoi
(“Markham”), to dismiss Counts | and Il of Plaintiff's Complaint pursuanteueral Rule of
Civil Procedurel2(b)(6). The Motion to Dismiss has been l[fubriefed by the parties. After
consideringall arguments raised by both parties, the CgrahtsDefendants Motion to Osmiss
Counts | and Il of Plaintiff's Complaint.

BACKGROUND

Plaintiff, Lafayette Thomas, filed the instant action in August 2016 again$thistarand
two of its police officers, Officer William Brazil and Officer Zakiya LarBjaintiff alleges thi
on March 17, 2016, he was brutally attacked and assaulted by Officer Brazil dtnafficastop
and that Officer Larry watched the attack and did nothingtop it Plaintiff alleges he was
seriausly injuredas a result

Plaintiff assertsclaims aganst the defendant officers and Markhameosicessive force
(Count I) anda failure to intervene (Count Ipursuant to 42 U.S.C. § 1988s well as certain

state law claimsAlthough not explicitly labeled as such, Counts | and Il skatmell claims
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against Markhamallegng that the defendant Markhanpslicies of failing to train and failing to
discipline its police officersn regards to excessive foreeere the moving force behind the
defendant officers’ actions which violated Plaintiff's Fourttiméndment rights

LEGAL STANDARD

A Rule 12(b)(6) motion tests whether the complaint states a claim on which relief may
be granted.’Richards v. Mithceff696 F.3d 635, 637 (7th Cir. 2012)o survive a motion to
dismiss for failure to state a claim, a plaintiff's complaint nemttain“a short and plain
statement of the claim[ghowing that the pleader is entitled to relief.” Fed. R. Civ. P. 8(a)(2).
The short and plain statement must “give the defendant fair notice of whaaithescand the
grounds upon which it rests.Bell Atl. Corp. v. Twombly550 U.S. 544, 555 (2007) (ellipsis
omitted).

Under federal noticpleading standards, a plaintiff's complaint “must contain sufficient
factual matter, accepted as true, to ‘state a claim to relief that is plausiblefameitsAshcroft
v. Igbal 556 U.S. 662, 678 (2009) (quotifigvombly 550 U.S. at 570). “A claim has facial
plausibility when the plaintiff pleads factual content that allows the court o tthe&reasonable
inference that thdefendantis liable for the misconduct allegédd. (citing Twombly 550 U.S.
at 556).“If the allegations give rise to an obvious alternative explanation, then the aamplai
may stop short of the line tveeen possibility and plausibility of entitlement to relief.”
McCauley v. City of Chicago671 F.3d 611, 616 (7th Cir. 2011) (quotations and citations
omitted).In ruling on a motion to dismiss, courts must construe the complaint in therlagit
favorable to the plaintiffaccepting as true all wgtleaded facts and drawing all reasonable
inferences in the plaintiff's favolfamayo v. Blagojevicth26 F.3d 1074, 1081 (7th C008).

However, “legal conclusions and conclusory allegations merely rectieageements of the



claim” are notentitled tothe presumption of trutiMcCauley v. City oChi., 671 F.3d 611, 616
(7th Cir. 2011).
ANALYSIS

Section 1983uthorizesa private cause of acti@gainstanyonewho, while actingunder
color of law, deprives a party of his/her constitutionghts See42 U.S.C. § 1983In the
context of 8 1983 claims, a municipality is not responsible for the alleged miscondist of i
employeesyather,a municipalitycanonly be held liable when it has a policy or practihat
causes constitutional violationMonell v. Dept. oBoc. Servsof City ofN.Y, 436 U.S. 658, 691
(1978) see City of Canton, Ohio v. Haryigd89 U.S. 378, 379 (1989) (“[A] city is not liable
under 8 1983 unless a municipal ‘policy’ or ‘custom’ is thmving force behind the
constitutional violation.”)(emphasis added)'hus, b state aso-called Monell claim against
Markham plaintiff must allegethat the constitutional violation was caused:k{}t) an express
municipal policy; (2)“a widespread practice thad/though not authorized by written law or
express municipal policy, is so permanent and -gadiled as to constitute a custom or usage
within the force of law;” or (3) a decision by a municipal agent with final policyngak
authority.McCormick v. City bChi., 230 F.3d 319, 324 (7th Cir. 2000).

Here, Plaintiff choosethe seconaption. Plaintiff advances hi$lonell claims basen
failure-to-act theories, alleging that as a matter of pracktazkham failecto trainits officersto
refrain from using excessive force amdled to adequately disciplinefficers who used
excessive force.(See Pl.’'s Compl, 1 5354.) The Supreme Court has noted that a
“municipality’s culpability for a deprivation of rights is at its most tenuousitler such
circumstancesSee Connick v. Thompsob63 U.S. 51, 61 (2011(discussing failurgo-train

theory).



To ultimately establish liability, a plaiftimust show thata harmful practice actually
exists and that theaunicipalitys policymakers were “deliberately indiffereas to the known or
obvious consequences” of that practiteomas v. Cook Cty. Sheriff's Dep04 F.3d 293, 303
(7th Cir. 2010)citations omitteyt see Sigle v. City &Zhi., No. 10 C 04618, 2013 WL787579,
at *2 (N.D. Ill. 2013) (finding that plaintiff bringing excessive force claim based on “failure to
investigate, supervise, and discipline” must show deliberate indiffererigeliberate
indifference “is a stringent standard of fault” andyigically provenby “[a] pattern ofsimilar
constitutional violations.Connick 563 U.S. at 662. Thus, &the pleading stag®|Jaintiff must
plead facts that allow thisdDrt to reasonablyinfer that Markham has a practice of failing to
train and disciplinets officers in regards texcessive forcethat Markham’s policymakensere
deliberatéy indifferent to officers using excessive force, and that the practice itself caused
Plaintiff's injury. SeeGallagher v. O’Connar664F. App’x 565, 569 (7th Cir. 2016kee also
S.J. vPerspectives Charter S¢la85 F. Supp. 3d 847, 858 (N.D. lll. 2010) (noting plaintiff must
plead facts showing deliberate indifference in granting defendant’s motion tcssiidonell
claim).

Defendant essentially argues Plaintiff fails to adequately allege factsnghawattern of
similar constitutional violations and thus fails to plausibly all&ugt a widespread practice was
in effect and thatMarkham officials knew and weraleliberately indifferent to the rights of
Plaintiff. Plaintiff argueshe has allegedfacts showingMarkham officers have repeatedly
engaged ira pattern of “citizen abuse” from which a practice can be inferredratdlarkham
officials had notice of thgroblemand did nothing Plaintiff arguesthat—at this stage-his

allegations are sufficient to stateNdonell claim. The Courtdisagrees



After alleging specific facts about the incident giving rise to his claim, Plaaité§es
that his injuries were proximately caused by Markham’s “policy, practice, atdnewof failing
to train, supervise and control its officers” as well as its policy and ipeadcf “failing to
adequately punish and discipline prior instances of similar miscond&&&Pl.’s Compl, 11
52-54.)Plaintiff thenalleges that Officer Brazil has been nanasda defendant in four lawsuits
in the past five years and that the city has settled these cases for undisalose@esei id at
55.) Plaintiff also alleges that he spoke with Markham Mayor David Webb dags thi
incident and that the mayor “uttereach expletive” when told Officer Brazil attacked Plaintiff.
(See idat § 56.) Further, Plaintiff alleges that other Markham officers have beemsbee in the
pastfor “abusing citizens”and referencesone lawsuit that allegegexcessive force and false
arrest. (See id at  57). Lastly, Plaintiff alleges that former Markham Deputy Chief Anthony
DeBois—who had been responsible “for many years” for responding to citizen complaints
against officers-was found to have sexually assaulted a woman in his cusiudiyhen lied
about it the FBI(See id at § 58 Plaintiff pleadsthat Markham “failed to act to remedy the
pattern of abuse” despite “clear notice of a problem” and that Markham’s failuredcaus
Plaintiff's injuries.(See id at 1 59.)

As an initial méter, several of plaintiff's allegationsare either not entitled to the
presumption of truth or are irrelevant to Plaintiff®nell claims. First, it is axiomatic thékegal
conclusions and conclusory allegations merely reciting the elements of theactanot entitld
to [the] presumption of truth McCauley 671 F.3d at 616 (citinggbal, 556 U.S. at 678 (“A
pleading that offers labels and conclusions or a formulaic recitation of thergteof a cause of
action will not do.”) (citations omitted)). hus, paragraphs 54 of Plaintiff's complaint

offering “boilerplate legal conclusions” that Markham was deliberatelyffexdnt and had



harmful policiesin placeare not sufficient on their own to std#onell claims See e.qg., Falk v.
Perez 973 F.Supp.2d 850, 864 (N.D. lll. 2013) (finding that “bare allegations of a policy or
custom” were not sufficient to statéveonell claim).!

SecondpPlaintiff alleges several irrelevant facts.drder to show Markham’s practice of
failing to train and discipline its officers as well as Markham'’s deliberate @ndifte, Plaintiff
alleges factsvhich purportedly shova pattern of “repeated acts of abuse towards its citizens.”
(SeePl.’s Compl., T 5559.) To the extent these allegations do point to other incidents of
Markham officers usingxcessive forgethey do not describe incidents tree sufficiently
similar to constitute a pattern from which this Court can iafearmful practice anblarkham’s
deliberate indifferenct its consequences

In Connick aplaintiff brought aMonell claim against a district attorney’s office aftex
discovered that prosecutohmd committed aBrady violation during his criminal trial; the
plaintiff alleged the officehad a policy offailing to train its attorneys to produce exculpatory
evidence to opposing counsel. 563 U.S. at 54. In an effort to show the defendant had notice of its
attorneys’ lack of trainingand was deliberately indiffereid the consguencesthe plaintiff
argued that four criminal convictions by the office had been overturned dradgviolations

in a tenyear period. Plaintiff argued this pattern showed the defendant’s dedilredéfterence.

! Plaintiff cites to a string of postibal cases—and this Court is aware of others in the Northern
District—which have found that such boilerplate allegatiaressufficient to state &onell claim. (See
Pl.’s Respat 4-5.) See Karney v. City of Napervill&lo. 15 C 4608, 2016 WL 82354, at *12N.D. Ill.
2016) (collecting cases). These cases relyMeCormick v. City of Chicagowhich held thatMonell
claims do not require a heightened pleading standard. 230 F.3d 319, 323 (7th Cir. 2000 (calyi
Leatherman v. Tarrant Cty. Narcotics Intelligee & Coordination Unit 507 U.S. 163, 164 (1993)).
McCormick predatesigbal and Twombly This Court relies on the Seventh Circuit's decision in
McCauley which applied thégbal/Twomblystandard to alleginylonell claims.While Monell does not
require heightened pleadinddcCauleymakes clear that such conclusory allegations, without naoee,
insufficient to state &onell claim. 671 F.3d at 617dismissingMonell claim andfinding that many of
plaintiff's allegationswere “conclusion or elements of the cause of action, which may be disregarded on
a motion to dismiss.”).



Id. at 62.The Supreme Court found ¢hfour reversals did not prove deliberate indifference
because th8&rady violations in those cases were not sufficiently similar to the violation giving
rise to the plaintiff's claimld. at 62-63. Unlike the plaintiff's case, the prignady violations dd

not “involve failure to disclose blood evidence, a crime lab reporphgsical or scientific
evidence of any kind,” and thus, “they could not have put [the defendant] on notice that specific
training was necessary to avoid this constitutional violdtilth at 62-63.

Courts in the Seventh Circuit have followed suit, finding that allegatiogemdral past
misconductor allegations of dissimilar incidengse not sufficient to allege a pervasive practice
and a defendant’s deliberate indifferencat$oconsequenceSee, e.g.Strauss v. City o€hi.,

760 F.3d 765, 7689 (7th Cir. 1985) (finding plaintiff failed to me&tonell pleading burden
where plaintiff alleged general data on citizen complaints and the citylseacgnceo the

misconduct, Karney 2016 WL 6082354, at *13 (noting that a prionlawful search of an
apartment was “only marginally similar” to the plaintiff's allegatioranfunlawful search of his
vehiclein assessing failur-train Monell claim).

These cases show that manytteé prior incidents of “citizen abuse” alleged by Plaintiff
are irrelevant. In paragraph 55 of his complaint, Plaintiff mentions four lavswblving
Defendant Officer Brazil. Only one casé.ongley v. Brazjl13-CV-01296—¢ontains allegations
of excessie force against Markham officers, including Officer Brazil. The otheescas/olve
very differentclaims, such as false arrest or false imprisonmiéns Court believetheseclaims
are not sufficiently similato infer either a widespread practice ading excessive forcer

Markham'’s deliberate indifference to such a practice.

2 Tellingly, Plaintiff does not argue that all four cases are sufficiesitiyilar to his to suppor@an
inference that Markham hathe problematic policy that Plaiffticlaims. Instead he argues that
“Defendant cannot parse away Plaintiff's allegations okastlone prior use of excessive force against



Similarly, the allegations in paragraph 58 concerning former Deputy @Gm#fony
DeBois do nothelp Plaintiff First, DeBois’ wrongdoing-as alleged-does not include
excessre force and thus does not addatgattern from which this Court can infer a harmful
practice or Markham'’s deliberate indifferen&=e Connick563 U.S. at 653. Secondnot only
doesPlaintiff fail to allege what time period DeBdmsd Markham'’s interal affairs division the
facts also show-by way of the news story included in paragraph—B8at DeBois was
criminally charged a fulthree yeardhefore the events givingse to Plaintiff's claim.DeBois
was long gone by the time Plaintiff was allegedly injured.

Thus, when the Court sets aside these allegations, thewhidis remainare (1) the
incident giving rise to Plaintiff's claims; (Zwo prior lawsuits which allege excessive force
violations aginst Markham officersand(3) an expletive uttered by the Markham mayor when
he wastold Officer Brazil attacked Plaintiff. Assuming these allegatiarestrue, they fail to
permit the reasonable inference that the alleged practice “is so widespresatbsmastitute a
governmental custom@Gill v. City of Milwaukee850 F.3d 335, 344 (7th Cir. 2017).

The Seventh Circuit hamadeclear thatalthough “there is no clear consensus as to how
frequently[harmful] conduct must occur to imposdonell liability,” a plaintiff must ultimately
show “there is a policy at issuather than a random evehtThomas 604 F.3d at 303
(emphasis added].he Court finds the Seventh Circuit’s decisionLieague of Women Voters of
Chicago v. City of Chicagmstructive. 757.3d 722 (7th Cir. 2014)he plaintiff alleged that
the City of Chicago had a widespread policy of implementing new ward boundamestprely,
thereby causing equal protection violatiofgs. at 727728. In pleadingits claim—which the

court treated aga Monell claim—the plaintiff allegedat least three separate instances of aldermen

Defendant Officer Brazil . . and priog use of excessive force mther Markham officers.”(SeePl.’s
Resp. at 5.)



acting or refusing to act based on the new bounddde3he Seventh Circuit found this was
insufficient to state &onell claim, observing that the acts “by individual aldermen is a far reach
from proving a policy so permanent and well settled as to constitute custom or utatjeewi
force of law.”ld. at 728 (quotations omitted).

Similarly, here two prior excessive forcewsuits fail to plausibly show that Markham
had the widespread and we#ttled policies that Plaintiff claim$he Court notes the gap in time
between the incidents leading to these prior lawsuits and to Plaintiff's lawsatincident
giving rise to tle Longleycase involving Officer Brazil happened in February 2011, and the
incident giving rise to the excessive force suit involving other Markhameasfiedescribed in
paragraph 57 of the complairhappened in January 2010. Everthis Court accepts drue the
allegations in those lawsuitghere remains a fivgear gap between thosgentsand the instant
incident. This Court cannot reasonably infer a “true municipal policy” was at Wwerk rather,
these incidentsippear to be the sort of “randomeet{s]” that cannotay the foundation o&
Monell claim. Calhoun v. Ramsey08 F.3d 375, 380 (7th Cir. 2005).

Finally, the Markham mayos’ alleged commentsconsidered along with the prior
lawsuits—do notcarry the day for PlaintiffThe complaintalleges that when told that Officer
Brazil attacked Plaintiff, “the Mayor uttered an expletive that clearly indictiis was not the
first time he had heard complaints about BraziSeePlaintiffs Complaint, { 56. Plaintiff
argues that his interpretatiori the mayor’'s response is a reasonable. &wen if this Court
makes the same inference, more would be required to make Plaividffisl| claims plausible.

The Court would be required to infer that Markham’s policymakers not only knew of past

® Notably, some aurts in the Northern District have declined to accept lawsuits or setttsnas
supporting the existence afmunicipality’s practice or its deliberate indifferen&ee e.g., Slaven v. City
of Chi., No. 85 C 7310, 1999 WL 1024563, at (4.D. Ill. 1999) (ruling plaintiff could not amend his
complaint to addVonell claim based, in part, on city’s settlement of three lawsuits involving daféend
officers and observing that “absent an admission of wrongdoing, a settlemesd potking).



complaints against Officer Brazil but also failed to takg action thereby showing they were
deliberately indifferent to the rights of anyone who may cross OfficaziB path. Such an
inference cannateasonablype gleaned from Plaintiff's allegations.

Thus for the foregoing reasons, Plaintiff fails to plead facts which allow thisritGo
reasonably infer that Officers Brazil and Larry acted pursuant to anieiabffolicy or practice
in Markham “so persistent and widespread as to practically have tleedidewv.” Connick 563
U.S. at 61.After Plaintiff's legal conclusions and irrelevant allégns are set aside, Plaintiff
cites two lawsuits and an expletive uttered by Markham’s mayor. Basedsm facts alone,
Plaintiff has not “nudged [his] claims across the line from conceivable to platisillembly
550 U.S. at 570. Thus, Plaintiff fails to stdenell claims against Markharh.

At this time, the Court declines to address Markham’s assertion that the vialbility
Counts lll- VIl depends on a finding of constitutional violations in Counts | andSBeDef.’s
Reply, at 3 n. 1.) Both parties’ arguments are underdeveloped in this respect, and as such, the
Court refuses to rule on the iss&=e United States v. Olme@Garcia, 613 F.3d 721, 723 (7th

Cir. 2010).

* The Court agrees with the parties that the allegations in Count | form theafmmdf Count 1I, which
alleges that Officer Larry’s failure to intervene to stop OfficesABrconstitutes a § 1983 violatiofEee
Pl.’'s Compl, 1 64) Thus, because RHiff fails to plausibly allege Markham has an unwritten practice
of failing to train and failing to discipline its officers in regards to esie force, thélonell claims in
both Counts | and 1l should be dismissed.
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CONCLUSION

The Monell claims asserted against Markham in Counts | aratdldismissed without
prejudice. Plaintiffmay file an amendedomplaintconsistent with thi©pinion by October 27,
2017.

SO ORDERED.

ENTERED: September 29, 2017

HON. JORGE L. ALONSO
United States District Judge
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