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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

CLEVE S. BRADFORD
Case No. & C 8112
Plaintiff,
Hon. Jorge L. Alonso
V.
Magistrate Judge Jeffrey Cummings
WEXFORD HEALTH SOURCESINC., et al.

—_ T e T~

Defendans.

MEMORANDUM OPINION AND ORDER

Cleve S. Bradford, a prisoner in the lIllinois Department of Correctiot>@d”), filed a
two-count complaint against Defendants Dr. F.A. Craig (“Craig”),J¥. Mitchell (“Mitchell”),
Dr. Saleh Obaisi (“Obaisi”), and Wexford Health Sources, Inc. (“Wexford”syamnt to 42 U.S.C.
§ 1983, alleging defendants violated his Eighth Amendment rights in how they treatk Bim
impactedwisdom tootht All defendants moved for summary judgment, and thereafter, Bradford
filed a motion to dismiss Obaisi as a defendant, which the Court granted with gee{&iF Nos.
166 and 180.) The Court now addresses the remaining motions. For the reasons thah#llow,
CourtgrantsDefendantsmotions [135, 141, and 1485] their entirety

BACKGROUND

The Court takes the facts from the parties’ Local Rule 56.1 statements and
supporting exhibits. The Court does not provide an exhaustive summary of the services &nd denta
care that defendants provided plaintiff but instead includes only facts which ewrantefo the

issues raised by the parties.

1 Both Obaisi and Craig have died since Bradford fileid. Bradford substituted Obaisi for Ghaliah Obaisi,
who is the independent executor of Obaisi’'s estate. (ECF Nos. 92, 93, and 94.) Bratottdted Craig
for Shirley T. Craig, who is the special representative of CraiggdeegECF No. 122, 129, and 131.)
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Cleve Bradford is an inmate at IDOC'’s Stateville Correctional Center gealthe dental
treatment he received at Stateville from December 2014 through March 2015 viokted hi
constitutional rights. (Wexford’s LR 56.1 SOF, ECF No. 156 at § 1.) Defendant Wexfard is
private corporation that contracted with the IDOC to provide health servickeslingdental care,
to inmates at Stateville during the relevant time periadaf 1 2)

1. Relevant Wexford Poicies

Wexford’s contract with IDOC provides that Wexford will provide dental care sn
site at Stateville as well as dffte, if necessary. (Wexford’s Resp., ECF No. 175 at 18826
Wexford has established dental policies, which among other things, provide procedines f
to schedule an inmate to receive dental d&ee generall?l.’'s LR 56.1 Resp., ECF No. 170, Ex.
2.)In a process referred to as “sick caihinates seeking dental treatment submit medical request
forms so that their needsan be prioritized and treatment scheduled accordirigly Hx. 2 at 76.)

As discussed further below, the record is unclear whether there is any Wealioy that directly
addresses how and by whom the medical request fornastaialycollected and delivered to staff
responsible for reviewing and prioritizing the requests. In relevant part,ofdéxtontract with
IDOC stats that Wexford is to “conduct sick call in compliance with [IDOC] Administrative
Directives” (ECF No. 175 at 1 29), but it isalmar whether there is any IDOC directive (or any
other Wexford policy) that specifically addresses standards for cotidatnate medical request
forms. The parties dispute to what extent, if any, Wexford staff is involved irctbotjenedical
requestdrms and ensuring they are reviewed in a timely fashidnai T 1.)

Once request forms are submitted, the policies state that the requestwdlorige
inmate’s dental chart and medical history, should be reviewed to determine thy el of

the request “according to sigpecific written protocol.”Ifl. at T 4.) This review is a triage process



performed by IDOC nursing staff; the parties appear to also dispute whaf ang, Wexford
staff has in prioritizing casedd(at 7 1.)

The Wexford policies specifically state that “emergency care receives thedofypand
care for inmates with dental emergencies “shall be available at all times” and are to be ésthedul
before anyone else on a daily clinical basikd” &t 1 3.) Furtherhie dental policies characterize
“relief of severe pain” as a condition requiring emergency dental care.X\ieC170, Ex. 2 at 76.)
However, Wexford’s policies also state that they “do not supersede anyctedtatity policy,”
or in other words, Wexfordlefers to IDOC policies. (ECF No. 175 at { 5.) IDOC petc
specifically IDOC Administrative Directive 04.03.10&tates that any inmate experiencing a
dental emergency “shall receive a dental examination no later than the next wankifted the
emergency occurs.ld. at 1 6.)
2. Bradford’s Treatment

In December 2014, Bradford began experiencing pain in his lower left wisdom tooth.
(Craig’s LR 56.1 Resp., ECF No. 173 at 1 1.) Bradford claims he filed a medicaltrigoesn
or about December 11, 2Q1describing his severe pain and asking for treatment, and because he
had not received any response by late December, he filed a second medicafoaquesderating
his complaints.Ifl. at 71 23.) Although the parties dispute when and if Bradford submitted both
medical request forms, either a Wexford or IDOC employee had received and resicleast
one of Bradford’s requestby December 29, 20l4and scheduled Bradford for a dental
examination on January 5, 201Seeld. at 11 24; see als&CF No0.156, Ex. 2 at IDOC000259.)

On January 5, 2015, Dr. Mary Cavitt, who was a dentist at Stateville and is not named as a
defendant, examined Bradford and determined that his lower left wisdom tooth wateningoad

needed to be extracted. (ECF No. 173 a#%Y) Cavitt characterized Bradford's condition as



“urgent” (Id. at 11 56), and she arranged for Bradford to see Defendant Dr. F.A. Craig on February
10, 2015to have the wisdom tooth examined and extracted. (ECF No. 170 at 1 9.) Prior to that
appointment, Bradford submitted another written medical request stating he Welu e seen
again as soon as possible because he was still experiencing extreme FaiNo(EHC3 at 7 7.)
Although the medical request was received and reviewed by February 6, 20df6ydohd not
receive any further treatment until February 10, 20b.at § #8.) Bradford is critical of the
delays between when he reported his severe pain and when he received treatmend; @fads
the expert testimony of Dr. Donald Sauter, who opines that the kind of pain Bradfortkdepor
constituted an emergency and that the delays described above fall “well below astaptadds
of care and demonstrate[] an indifference to a serious medical need.” (ECF No..17@f B%.)
3. Dr. Craig

Defendant Dr. Craig, a Wexford employee, was an oral and maxillofacial suopaded
at Stateville. (Craig’'s LR 56.1 SOF, ECF No. 154 at { 4.) On February 10, 2015, &saig s
Bradford as scheduled. (Pl.’'s LR 56.1 Resp., ECF No. 161 aiCfa&lg examind Bradford and
diagnosed hisvisdomtooth as having d&mesioangular impaction,” meaning it was tilted in a
certain direction(ld. at § 28.) Craig performed the tooth extractidd. &t 7 9.) Craig provided
Bradford with a single shot of local anesthgsiar to extracting his wisdom tooth (ECF No. 173
at 1 36) and the parties agree thatviisacceptable to use local anesthesia, i.e., it was not required
that Bradford be sedated. (ECF No. 161 at 11 16 and 18.) Nonetheless, Bradford testified that
extractionwasvery painful and “very rough.” (ECF No. 173 at § 31.) Following the procedure,
Craig told Bradford that the root tips of his wisdom tooth had fractured during thelpreand
remained in his jaw, and Craig did not attempt to remove theipso{SeeECF No. 161 at  10;

see als&ECF No. 173 at 11 1B4.) The parties agree thatmediatelyremoving root tipentails



certain risks while leaving them in generallyedoot cause complications, and as such, Bradford
is not critical of Craig’s dcision to leave the root tips in his mouth after they fractured. (ECF No.
161 at 17 556.) Craig prescribed Bradford Motrin 400 mg for the pdoh. 4t 7 9.) After the
February 10 visit, Craig did not provide any further treatment for Bradford no€Cveég made
aware ofthe postextraction treatment that Bradford receivedBoadford’s complaints of post
extraction pain.Ifl. at § 11.)

Craig contends that his treatment conformed to the applicable standard of chlre in a
respects.Ifl. at § 14.)Bradfad responds thatraig’s treatmentvas deficient irseveral ways. In
particular, relying on the expert testimony of Dr. Sauter, Bradford cldiai<raig fell below the
applicable standard of carethmat (1) Craig failed to document an adequate “intra oral exam”; (2)
Craig failed to correctly diagnose the type of wisdom tooth impaction; €3¢ Giled to properly
remove Bradford’s wisdom tooth; and (4) Craig failed to propadminister local anesthetic
during the tooth extraction proceduriel. @t 1 14.)

4. Dr. Mitchell

Defendant Dr. J.F. Mitchell is a dentist who was employed by IDOC at Siathwing
the relevant time perio@Mitchell’'s LR 56.1 SOF, ECF No. 143 at fs&e alsd&CF No. 154 at
1 5.)Although Mitchell treated Bradford on rtiple occasions relating to his wisdom tooth, the
parties agree only two appointments are relevant: February 17 &@lBebruary 23, 2015. (Pl.’s
LR 56.1 Resp., ECF No. 168 at 195 On February 17, 2015, Bradford saw Mitchell “as an
emergency” becae Bradford again reported experiencing “severe pain” relating to his tooth.
(Mitchell’'s LR 56.1 Resp., ECINo. 178 at T 2.) During the appointment, Mitchell examined
Bradford and observed Bradford had only a partial blood clot where his wisddmhembteen

extractedand,as a result, believed Bradford was suffering from a condition called “drgsbck



(Id. at  3.) Dry socket is a condition where the socket from which a tooth is ecttegbier never
fully forms a blood clot or loses the blood clotlga(ECFNo. 168, Ex. 2 at 46:20) Because
there is nothing covering the socket, which is full of nerve endings, dry socket ialyenery
painful. (d., Ex. 2 at 46:911.) During her examination, Mitchell also tookays of Bradford,
which revealedhe two retained root tips where Bradford’s wisdom tooth had been extradted. (
at 1 22.) Mitchell determined the root tips were in the “mandibular nerve,” whicth lse@nother
cause of Bradford’s pain. (ECF No. 173 at 11 16.) Based on her examofadi@uford, Mitchell
determined the root tips should be surgically removddat 1 1819.)

After examining Bradford, Mitchell referred him to an outside oral surgenrah urgent
basis” to have the root tips removed; Mitchell referred him to the outside surgeon, bm. Gle
Scheive, because it would have taken about a month for Bradford to see a Statd\slliegeon.
(ECFNo. 168 at 1 26.) Bradford was scheduled to see Dr. Scheive on February 26, 2015 to have
the root tips removed.

Also atthe February 17 appointment, Mitchell prescribed Methocarbamol 750 mg twice
daily and ordered a diet of soft foods to treat Bradford’s complaints of muscle paipaanass
(Id. at T 23.) To treat Bradford’s dry socket, Mitchell placed a “ZOE pellet” in ttracton site,
which Mitchell testified is aimed at reducing pain caused by dry sockek ReC143, Ex. D at
68:1069:5.) Finally, to generally address Bradford’s pain, Mitchell prescribed Motrin 40@ang a
doubled the dosage that Craig had prescribedfham, one tablet to two tablets at least three times
per day. (ECHNo. 168 at { 24.) This increased dosage came after Bradford told Mitchellsthat hi
current Motrin prescription was not effective. (ECF No. 143, Ex. C at 46:20-47:3.)

On February 23, 2015, Mitchell saw Bradford again and performed an oralnesimi

(ECFNo. 170 at { 55.) Mitchell determined that Bradford’s “status was the same,” i.ehgthat



needed to have the root tips removed. (ECF No. 143, Ex. D atl33:Mitchell prescribed
penicillin VK 500 mg, an antibiotic to address tissue inflammation Mitchell obser8e@ECF
No. 168 at | 35see alscECF No. 143, Ex. D at 77:188:4.) Mitchell did not prescribe any
additional pain medication on February 23, 2015 because the prescription for two tabletisrof M
400 mg had not yet expiredd(, Ex. D at 78:517.) Bradford reported he was still experiencing
pain at the spot where his wisdom tooth had been removed, but Mitchell does not ret¢adt whet
Bradford said the Motrin was notlping alleviate his painld., Ex. D at 76:478:23.) Mitchell
testified that had Bradford said the Motrin was not working, she would haveipegssomething
different. (d., Ex. D at 78:2479:11.) Bradford also testified that he told Mitchell he wab st
experiencing pain during the February 23 vidid.,(Ex. C at 53:511.) Bradford testified that
Mitchell asked him if he needed any medication, and Bradford admitted that he dgk ot a
different pain killer or otherwise relate that the Motritdfiell had prescribed was ineffective.
(Id., Ex. C at 56:24-55:14.)

Like Craig, Mitchell contends that her treatment was proper in all respditisugh there
is no dispute that Mitchell performed some type of examination on Bradford duringpkehis
visits, Bradford’s expert Dr. Sauter concluded that Mitchell failed to documesdlequate intra
oral exam. (ECHNo. 178 at  11.) Bradford also criticizes Mitchell for not providing adequate
pain relief.

Regarding pain medication, Mitchell is limited to prescribing medications that &rdexc
on a “formulary,” which is a list of approved medications created by Wexfse#HCF No. 168
at 1 3941;see als&cCFNo. 143, Ex. D at 31:132:4.) Tylenol 3 is the strongest pain medication
listed on the formulary, and Mitchell could have prescribed Tylenol 3 to Bradford. NGCE/8

at 71 1415.) Bradford, who admits he is not a doctor, believes that Tylenol 3 would have helped



better alleviate the pain he was experiencing following the extraction ofddenv tooth than the
Motrin he was prescribed. (EQ¥o. 168 at 1 101.) Mitchell testified that, in her opinion, the
best medication to treat pain related to an impacted wisdom tooth is Motrin, whicingonta
Ibuprofen. (d. at 11 2930.) Mitchell prefers Motrin to other medications because it promotes
bleeding, controls inflammation, and controls pald. &t  31.) Mitchell testified that Tylenol 3
is not as effective as Motrin in terms of pain management because T3/éants to just put the
personto sleep.” (ECHNo. 143, Ex. D at 30:37.) Further, Mitchell testified that, based on her
experience, Motrin is more effective at relieving pain associated with dry sbekeTylenol 3.
(ECFNo. 168, Ex. D at 46:2@7:6.) In relevant part, Bradford’xgert, Dr. Sauter, testified that
one table of Motrin 400 mg “may be too little” but agreed that two tablets of Motrin §G®uid
be effective.ld., Ex. 4 at 192:19.97:7.) Sauter further admits that different doctors have different
preferences for paimedication. (ECF No. 161 at  47.)

On February 26, 2015, Dr. Scheive removed Bradford’s root tips and afterwards, and at a
follow-up appointment on March 9, 2015, Bradford reported that he was pain free and having no
more issues related to his wisdorotta (ECF No. 168 at § 38.)

LEGAL STANDARD

“The court shall grant summary judgment if the movant shows that there is no genuine
dispute as to any material fact and the movant is entitled to judgment as a matter &eldwR.
Civ. P. 56(a). In considering such a motion, the court construesitfemee and all inferences that
reasonably can be drawn therefrom in the light most favorable to the nonmovingSesaty.
Wesbrook v. Ulrich840 F.3d 388, 391 (7th Cir. 201&yapil v. Chippewa Cty.752 F.3d 708,
712 (7th Cir. 2014)At the summaryudgment stage, the court does not make credibility

determinations, weigh evidence, or decide which inferences to draw from shetiase are jury



functions. See Gibbs v. Lomag55 F.3d 529, 536 (7th Cir. 2018ut “[t{jhe mere existence of a
scintilla of evidence in support of th@aintiff's position will be insufficient; there must be
evidence on which the jury could reasonably find for the plain#htlerson v. Liberty Lobby,
Inc., 477 U.S. 242, 252 (1986).

“A party that doeshot bear the burden of persuasion [at trial] may move for summary
judgment by showing-that is, point out to the district codrthat there is an absence of evidence
to support the nonmoving party’s casdlddrowski v. Pigattp712 F.3d 1166, 1167 (7th Cir.
2013) (quotingCelotex Corp. v. Catretd77 U.S. 317, 325 (1986)) (quotations omitted). If the
moving party makes such a showing, “the nonmoving party bears the burden of production under
Rule 56 to designate specific facts showing that there is a gersgune for trial.” Ricci v.
DeStefanp557 U.S. 557, 586 (2009).

DISCUSSION

Section 1983 creates a cause of action against any person who, under colorl@ivstate
“subjects or causes to be subjected, any citizen of the United States...to the dapoivatiy
rights, privileges, or immunities secured by the Constitution.” 42 U.S.C. § Be&®ordbrings
claimsagainst Defendantsraig and Mitchellarguing theyiolated his Eighth Amendment rights
because they were deliberately indifferent to his serious medical need (CoBnadford brings
aMonell claim againsDefendanWexford, arguing Wexford’s policies and practices violated his
Eighth Amendment rights ianumber of ways (Count Il). The Court addresses these two types of

§ 1983 claims in turn.

2 In her brief, Mitchell also moves for summary judgment on Bradfawbsell claim as it applies to
Mitchell. (SeeMitchell’'s Memo. in SupportECF No. 144at 7-9; see alsdMlitchell’'s Reply, ECF No. 177
at 1.) However, the Court already dismisbéitthell fromtheMonellclaim in its ruling on the defendants’
motions to dismiss. (ECF No. 87.) As such, the Court need not address Mitchell'eatgoegardinghe
Monell claim.



Deliberate Indifference Claims

“The Constitution does not mandate comfortable prisons, but neither does it permit
inhumane onesPetties v. Carter836 F.3d 722727 (7th Cir. 2016) (quotingarmer v. Brennan
511 U.S. 825, 832 (1994)). “[T]he Eighth Amendment safeguards the prisoner agaiksbf lac
medical care that may result in pain and suffering which no one suggests would serve any
penological purposeld. (quotations and citations omittet).the medical care contex{p]rison
officials violate the Eight Amendment’s proscription against cruel and unpanahment when
they display deliberate indifference to serious medical needs of prisoHesesv. Snyder546
F.3d 516, 522 ({h Cir. 2008) To establish a “deliberate indifference” claim, a plaintiff must show
(1) an objectively serious medical condition; and (2) an individual defendant’s rdé&dibe
indifference to that conditiofRetties 836 F.3d at 728.

Regarding the first prong, the Seventh Circuit has observed that “dental carefdtume
most important medical needs of inmatéxard v. Farnham394 F.3d 469, 480 (7th Cir. 2005),
and an impacted wisdom toothn qualify as an objectivglserious medical conditioseee.q.,
Maddox v. Jones370 F. App’x. 716, 719 (7th Cir. 201@)iscussingssue and citing case3)he
parties do not genuinely dispute that Bradford’'s impacted wisdom tooth along witle mdaeut
complicationsi(e., dry sockeaindretained root tipsconstitute a serious medical conditi@md
Defendant Craig explicitly concedes this point for purposes of his motion for @ynungment.
(Craig’s Reply, ECF No. 174 at 2.)

Thesecond prongxamires a defendant’s subjective state of mand requirs a plaintiff
to prove thedefendant “knows of and disregards an excessive risk to inmate health or’ safety
Vance v. Peter®7 F.3d 987, 9992 (7th Cir. 1996) (quotingarmer, 511 U.S. at 837). Bradfd

does not need to show that Craig and Mitchiellended harm or believed that harm would
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occur...[bJut showing mere negligence is not erdu@etties 836 F.3d at 728&iting Estelle v.
Gamble 429 U.S. 97, 1061976)(“Medical malpractice does neécome a constitutional violation
merely because the victim is a prisotjgr.“Neither medical malpractice nor mere disagreement
with a doctor's medical judgmeéns sufficient to establish deliberate indifference in violation of
the Eighth AmendmentBeny v. Peterman604 F.3d435, 441(7th Cir. 2010).“Even objective
recklessness-ailing to act in the face of an unjustifiably high risk that is so obvious tehbiild
be known—is insufficient to make out a claimPetties 836 F.3d at 72&Rather, a @intiff must
present evidence that allows for the reasonable inference that the defactdahy knew of a
serious medical condition and disregardetTite requirement of subjective awareness stems from
the Eighth Amendment’s prohibition of cruel andusualpunishmentaninadvertentfailure to
provide adequate medical care cannot be said to constitute an unnecessary ancflietibon i
of pain.”Zaya v. Sood836 F.3d 800, 804-05 (7th Cir. 2016) (quotitsgelle 429 U.S. at 105).

Regarding Defendants Craig and Mitchell, Bradford does not accuse them of chmplete
ignoring his impacted wisdom tooth nor does he accuse them of delaying treagtiemt;Craig
and Mitchell are “accused of providingadequatetreatment...[and as suchgjaluating the
subjective statef-mind element can be difficultYWhiting v. WexfordHealth Sources, Inc839
F.3d 658, 662 (7th Cir. 2016)\gain, showing mere negligenea.e., a “mistake in professional
judgment’—s not enough to escape summary judgimieln The question is: doewvigence exist
“from which a reasonable jury could infer aefdndant knew he was providing deficient
treatment?]” Petties 836 F.3d at 726The Seventh Circuit has offered several ways Bradford
could make such a showimg the summary judgment stage:

Stateof-mind evidence sufficient to creaségury question might include [1] the

obviousness of the risk from a particular course of medical treatment; [2] the

defendant’s persistence in a course of treatment known to be ineffective; or [3]
proof that the defendant’s treatment decision departed so radically from accepted
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professional judgment, practice, or standardsdhary may reasonably infer that
the decision was not based on professional judgment.

Whiting, 839 F.3d a662-63 (citations and quotations omittedee also Pettie836 F.3d at 728
31 (discussing different theories upon which deliberate indifference has been found).

A. Dr. Craig

It is undisputed that Defendant Craig treated Bradford on one occasion, February 10, 2015.
On that date, Craig examined Bradford, extracted his impacted wisdom tooth, anibeuaescr
Bradford medications to prevent infection a@ndalleviateany postsurgey pain Bradford might
experience.ECF Na 161 at 11 810, 28.) Craig had no further contact with Bradford, nor was
Craig given any updatesn Bradford’s condition. (ECF No. 161 at  LRelying on medical
recordsandwitness testimonyCraig argues theis insufficient evidence upon which a jury could
find he was deliberately indifferent to Bradford’s dental nesdBebruary 10, 2015. In response,
Bradfordcriticizes Craig’s treatment in four way4) Craig failed to document an adequate “intra
oral exam”; (2) Craig improperly diagnosed the impaction type of Bradford’s wisdom tooth; (3)
Craigfailed toremoveBradford’sentirewisdom tooth; and (4) Craig failed to properly administer
local anesthesjavhich caused Bradford to suffannecessarpain duiing the extraction(Pl.’s
Resp. ECF No. 160 at-B.)® Bradford argues that these aspects of Craig’s treatment faltdire
inferencethat Craig was deliberately indifferent to Bradford’s serious medical needs

First, Bradford’s argument regarding an “intra oral examafhnot support a finding of
deliberate indifference. As Bradford’s expert, Dr. Donald Sauter, explaarsimtra oal exam is

used to collecpatientinformation to support a proper diagnosis, rule out certain causes of pain,

3 Bradford does not argue that a jury could infer Craig’s deliberatfféretice from any other aspect of
the treatment Craig provided. In particular, Bradford states he is ticalonif Craig’s decision tteavethe
root tips in after they broke during the proceduoeis he critical of the medications Craig prescribed him
(ECF No. 160 at 3.)

12



and choose the appropriate treatment plaeef CF No. 154, Ex. 8 &14:22216:5 see als&CF

No. 178 at 1Y 1:23.) The parties agree that “severe pain can indicate things that can be life
threatening,” like an infection or a tumor, so a dental professional must condoctoagh
examinatior—i.e., an intra oral examto arrive at a proper diagnosis. (ECF No. 173 at T 24.) But
Dr. Sauter admitthat hecannotsay that Craig did not perforam adequate exgi8autercanonly
opine thatCraig did not properly document his oral exaBauteradmits“it would just be
speculative” taconclude from a lack of documentation that Craig did not, in fact, thoroaghly
adequatelyexamine Bradford(ECF Nbo. 154, Ex. 8 at 129:20.) Further, Sauter said he did not
see any evideneeand the Court is not aware of aryhatsuggestshat Craigextracted the wrong
tooth or missed something like an infectioBe€ECF No. 154, Ex. 8 at 1231:69.) And even
more critically, Sauterwho is a dentist and not an oral surgearould notevensayfor certain
that oral surgeonike Craigare held to the sanstandard for documenting their exams as dentists
are. (ECF M. 154, Ex. 8 at 129:2330:8.) Essentially, Bradford offers Sauter’s testimony and
Craig’s recordgo argue that Craifpiled to take proper notes while examining Bradford. From
there, Bradfordasks for the inference that Craig, in fact,ddiio perform an adequate exaBut
again, Sauter admits-and the Court agreesthat such an inference ispeculative and
“[iinferences that are supported by only speculation or conjecture will not defemimary
judgment motion.’Johnson v. Doughfyt33 F.3d 1001, 1012 (7th Cir. 2006) (quotivigDonald

v. Vill. of Winnetka371 F.3d 992, 1001 (7th Cir. 2004)). At m&auter offers expert testimony
on what constitutes best practices for documenting orahi@agionsin the field of dentistryand
says only that Craig failed to live up to this standard. Taimot support a finding of deliberate

indifference.
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Bradford’'s next two complaintsthat Craig misdiagnosed the type of wisdom tooth
impaction and that Craig did not completely remove his wisdom tooth on Februargrd0
intertwined and essentially blend into one argument: that Craig fell beloyphieadle standard
of care in extracting Bradford’s impacted wisdom tooth. Like his complaint aboutttheoral
exam, Bradford relies heavily on Sauter’s expert testimomyake these argumen{&CF No.
154, Ex. 8 at 6.pauter testified that Craigicorrectly diagnosedradford’s wisdom tooth as
having a “mesioangular imptan,” when it was actually “slightly distoangular” or verticebee
ECF No. 154, Ex. 8 at 6.) In layman’s terms, Sauter testified that Craig mnilstak@gnosed the
tooth as tilted one way, when it was actually tilted the other way or wasaheBiaeier argues this
is significant because best practices used to extract a tooth differ based o thieirtypaction.

In Sauter’'s expert opinion,elbause Craig misdiagnosed the impaction,cbeld have used
improper methods, and using improper methoaldd have contributed to the fracture of the root
tips duringthe extraction(ECF No. 154, Ex. 8 at 6This evidence does not support a finding of
deliberate indifference for two reasons.

First, even assuming Craig's diagnosis was erroneowssigjestanegigenceat most.
Bradford offers no evidence that the diagnegs such dsubstantial departure from the norm”
thatit supports dinding of deliberate indifferere See Davis v. Kayira®38 F.3d 910915 (7th
Cir. 2019) (vheredefendant misdiagned a stoke, there was no evidence suggesting “he knew
his diagnosis was wrong” or that “he clearly should have known better”).

Second, Sauter’s testimony regarding any mistakes Craig may hagemeadracting the
tooth itself are speculatiyand asuch, Bradford fails to raise a genuine dispute of material fact
as to whether the extraction procedure can support a finding of delibeiifferémde In support

of his motion, Craig offered the expert testimony ofdichaelSullivan, who opines th&raig’s
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extraction conformed to the applicable standard of care and that the impaction typetddist

the surgical procedure for removing a wisdom tooth whats@ewedid Craig’s diagnosictually
negativelyimpact Bradford’'sprocedure) (ECF No.154, Ex. 6 at 1112; see alsdECF No. 154,

Ex. 4 at 86:17/88:23.)In responseBradford offers Sauter’s testimony that, generally speaking,
the impaction type determines how an oral surggagpgroaches “sectiamg” a tooth {.e., splitting

a tooth into pag and extracting each part separgtelihe problemfor Bradfordis that Sauter
could not testify that Craig sectioned Bradford’s tooth incorrectly or thaig&rimpaction
diagnosis had angegativeimpacton how Craig actually extracted Bradford’s tooth. (ECF No.
154, Ex. 8 at 76:20.) Likewise, Sauter could not testify that anything Craig did during the
procedure caused the root tips to fracture. Sauter could only testify that a failuse “best
practices [in removing a tooth] could have contributed to the fracture of the root E@$;"No.

154, Ex. 8 at 126:216) but again, Sauter could not testignd Bradford presents no other
evidence—that Craigin fact failed to use “best practices” in removing the tobth. essence,
Bradford argues the exiction should have been done differently but has produced no evidence as
to what a “better” extraction would look like or what precisely Craig did incdyréetgain, this

is speculative anfiils tocreate any genuine dispute of material.f&eeGabb v. Wexford Health
Sources, In¢.945 F.3d 1027, 1034 (7th Cir. 2019) (granting summary judgment where plaintiff

arguedhe should have receivecktter treatmeistfor back pain and notinghat the “lack of

* Indeed, Dr. Sullivan and DGlennScheive testified that root tips can fracture during extraction absent
negligence, and Dr. Sullivan’s report notes that fractured root tips atcing about 20 percent of
extractions. ECF No.154, Ex. 7 at 29:120, 32:211 and Ex. 6 at 12.) Although Dr. Sauter testified he
was “shocked” by thetatistics offered by Dr. Sullivahe did not disagree withe figuresor disagree that
fractured root tips can occur without negligen@CF No. 154, Ex. 8 at 136:6-140:14.)

5> Although Sautertestified that the impaction type affects how a surgeon “sections” a tooth, Sawitbr
not articulate how the approaches differ or what the proper approachaisiesioangular impactéabth,
a distoangulammpactedooth, or a verticatooth. (ECF No. 154, Ex. 8 at 74:1-23.)
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evidence of what the ‘better’ treatments wand ahether they would have been effective would
leave a jury entirely to its own imagination about what could have been done. Such unmitigated
speculation cannot defeat summary judgment”).

Finally, the Court addresses Bradford’s complaints regarding '€raige of local
anesthesia during the extraction. The parties agree that, in general, it isl@ecepuse local
anesthesia during a procedure to extract a wisdom.t@+ No. 161 at 16 and 18) Craig
used local anesthesim his complaintBradford says that Craig did not properly administer the
anesthesia which made the tooth extoactsheer agony,” and Bradfondow argues Craig was
aware of this agony during the procedure waddeliberately indifferent to itECF No. 154EX.

1 at 1 20.) hdeed, if Craig knew the local anesthesia was not effective and neverthelessqatoceed
with the extraction, a jury could surely find that Craig was deliberately erdiit. But the problem

is Bradford has failed to offer evidence that would support anignthat Craig knew the local
anesthesia was not effective and that Bradford was suffering during thetiextr

Bradford only offers two pieces of evidence in support of his position. First, Bradford
testified that, even though he was given local dmessh, the procedure was “very rougiid
involved Craig “scrap[ing] my mouth, ripping my mouth open too far, cut[ting] the cornerg of m
mouth...using a lot of brute strength and a lot of unnecessary...pushing down on my jaw and my
neck and everything.” (ECF No. 154, Ex. 5 at 888B412.) Second, Bradford offers the testimony
of Dr. Glenn Scheive,an oral surgeon who was asked to review paragraph 20 of Bradford’s
complaint which describes the tooth extraction as “sheer agony.” Dr. Schstiftedehat it would
not be typical for a patient to experience that type of pain if local anesthesedmasstered
propety, and he was asked if, hypothetically, a patisas able to voic¢hat he was “in sheer

agony during a wisdom tooth extraction after receiving local anesthehigtherDr. Scheive
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would take steps to reduce the patient’s pain like providing more asestResponding to the
hypothetical, Dr. Scheive saide would “retrace his steps” and might provide additional
anesthesigdECF No. 154, Ex. 7 at 49:19-50:20.)

Again, the problem with this evidence is that it does nothing to show-#ssuming Craig
did apply the anesthesia incorreetiCraig was aware of this fact. There is nothing to suggest
Bradford told Craig he was in severe pain or acted in a manner that shoellaléra®d Craig that
this was the case. In essence, Bradford testifies that the preceds very painful, and from that
testimonyalone he asks that a jury infer that: (1) Craig administered the local anesthesia
incorrectly; (2) Craig became aware of that fact during the procedwd3n/Craig disregarded
that fact and continued to extract the tooth knowing that Bradford was inT@irCourt thinks
thesenference areunreasonabléMcDonald 371 F.3d at 1001 (in explaining summary judgment
standard, noting “we are not required to draw every conceivable inferencéhfaacord”)

In the end, when viewing the totality of the care Craig provided, Bradfoedsad/idence
that shows, at most, Craig may have committed malpra®etties 836 F.3d at 729noting a
court must “look at the totality of an inmate’s medical care wtwsidering whether that care
evidences deliberate indifference3nipes 95 F.3dat591 (bservingsame)Without speculating
or drawing inference upon inference, Bradford has not offered sufficientneeideom which a
reasonably jury could infer Crafgnew he was providing deficient treatmerétties 836 F.3d
at 726."As the'put up or shut ipmoment in a lawsuit, summary judgment requires amowing

party to respond to the moving padyproperlysupported motion by identifying specific,

6 Even assuming Craig knew Bradford was in some pain during the procedure, thédn &ka@rit has
suggested that the decision of how best to administer anesthesia (vahickes balaring certain risks to

the patient’s health) “is for [medical professionals] to decide fi@a fudicial interference, except in the
most extreme situationsShipes v. DeTell®5 F.3d 586, 592 (7th Cir. 1996) (granting summary judgment
where doctor decided to remove toenail without administering any anastReardless, again, Bradford
fails to offer evidence from which a jury could reasonably infer Craig) aware Bradford was in pain.
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admissble evidence showing that there is a genuine dispute of material fact fér@iaht v.
Trustees of Indiana Univ870 F.3d 562, 568 (7th Cir. 201 Bradford has failed to do so with
respect to Craig.

B. Dr. Mitchell

Next, the Court turns to Defendant Mitchell’s treatment of Bradfatthough Mitchell
treated Bradford on multiple occasions relating to his wisdom tooth, the pgreesthat only two
visits are at issue here: February 17, 2@kt February 23, 201%CF No. 168 at § 8.Like
Craig, Mitchell argues that there is insufficient evidence upon which a jury couddMitchell
was deliberately indifferent. In response, Bradford argues that he has put fdehoevio show
that Mitchell was deliberately indifferent in two ways: fifchell failed to document an adequate
“intra oral exani’” and (2)Mitchell did not provide adequate pain medication to Bradford during
either visit.(Pl.'s Resp., ECF No. 163 at)’ In these two ways, Bradford argues, Mitctvedls
deliberately indifferent to the pain Bradford was experiencing from his wisdotin.

For the same reasons discussed above with respect tqQ Bradtjord’s complaint that
Mitchell failedto adequately document an intra oral exam cannot support a finding of deliberate
indifference.Again, Bradford offer®r. Sautes experttestimory that documenting an intra oral
exam is part of performing a proper exam because it shows a patient’'s issueoperty pr
diagnosd; Sauter testified that becaubsitchell did not adequatelydocument her exam of
Bradford, we can infer that Mitchell did nperform anadequatentra oral examand therefore
failed to fully investigate Bradford’'s complaints of pajg@CF No. 168, Ex. 4 at 22223:2.)
However, againSauter admits that he canramtually say that Mitchell performed an inadequate

intra oral exam(ECF No. 168, Ex. 4 at 223:1-226:3.) It is undisputed that Mitchekaide sort

" Bradford does not claim that Mitchell was otherwise deliberatelifferent in treating himso the Court
will not examine any other aspect of Mitchell's treatmébee generallfECF Nos. 18 and 168.)
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of physical exam during both visits and asked Bradford about his condition, his symptoms, and his
medications. $eeECF No. 170 at {1 27 and See alsdECF No. 143, EXC at 56:2455:14.)

Thus, the evidence that Mitchell failed to adequately document an intra oratarant support

a finding of deliberate indifference because it requires an inference thadttam, isonly
supported bypeculationDoughty 433 F.3d at 1012.

Regarding the pain medication, Bradford essentially argueMitetell was deliberately
indifferent tothe pain he was suffering after his wisdom tooth was pulled because she continued
to prescribe Motrir-the same pain medication Craig had priéedfollowing the February 10
surgery—nstead of Tylenol 3, which is a stronger pain medication that Mitchell could have
prescribed had she wanted to do so, or some other pain medication stronger tharBhdifiond
does not make clear how he thinks these facts could support a finding of deliberatesimzbffer
but the Court sees two possibilities: Mitchell’s failure to prescalsrongemain medication
evidences deliberate indiffereneiher becausmlitchell “persisted in a course of treatment [she
knew] to be ineffective” or because her decision “departed so radically from accegfessional
judgment, practice, or standards that a jury may reasonably infer that therdeasi not based
on professional judgmentSeeWhiting 839 F.3d at 662-63.

Regarding the effectiveness of Michell's treatm@&rgdfords argumentignores certain
critical undisputedfacts. First, @ the February 17, 2015 appointment, Mitchell did not merely
continue the existing prescription for Motrin 400 mg. Rather dsiubledthe dosage of the pain
medicatior—from one to twaablets to be taken at least three times per day. Further, the record
shows that Mitchell addressed Bradford’s complaints of pain in at least twon@the during the
first appointment: (1) she prescribed Methocarbamol 750 mg to address Bradford’aints sl

muscle pain and spasms and (2) she placed a “ZOE pellet” where the wisdomawettinacted,
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which was aimed at reducing the pain Bradford was experiencing as a resultadfidtyis other
words, Mitchell did not persist in the same course of treatment Craig had predmuibeok
additional steps to better address the pain Bradford said he was expefencing.

At the February 23, 2015 appointmieBradford told Mitchell he was still experiencing
pain at the extraction site. Mitchell prescdi®radford penicillinfor inflammationshe observed,
butshe did not write a new prescription for pain medication because the prescription henwrot
February 17 had not yet expireBradford arguesthese two facts alone are enough to defeat
summary judgmenti.e., Bradford said he was in pain and Mitchell did not modify his pain
medicationbut rather persisted in a course of treatmgm¢ keew to be ineffective Even
considering only these facts, i§ common sense that, even with adequate pain medication,
Bradford would still experience some pain or discamtotil the problematic root tips were
removed, and the Eighth Amendment does not require that Bradf&epbléerally “pain free”
while waiting for followrup surgerySee Snipe®5 F.3d at 592 (“To say the Eighth Amendment
requires prison doctors teep an inmate paifiee in the aftermath of proper medical treatment
would be absurd.”)But more importantly, Bradford again ignores critical fabtiat make any
inference of deliberate indifference here unreasonable.

First, Bradford ignoreghe “totalty of [Mitchell’s] care.” Petties 836 F.3d at 729. For
exampleBradford ignoreshe fact thaMitchell had referred him to an outside oral surgeon on an
urgent basis to have the retained root tips remevedl, addressing/hat Mitchell believed was a

root cause of Bradford pain—and that Mitchell knew on February 23 that Bradford was

8 The parties dispute whethtitchell made a commerto Bradfordduring the February 17 visit that he
would have to “live with the painuntil his root tipscould be removedCompareECF No. 143, Ex. C at
36:10-17;with ECF No. 143, Ex. D at 66:1B7.) However, this disputed fact is not enouglicteate a
genuine dispte of material factEven if Mitchell did make such a comment, she ik multiple steps
thereafter to address Bradford’s pain, namely doultheglosage diis pain medication.
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scheduled for follow-up surgery on February 26, 2015. As such, it is a stretch to $ditcheli

was “doggedly persisting in a course of treatment known to be ineffetiyviling to modify

the pain medicatioan February 23Greeno v. Daley414 F.3d 645, 655 (7th Cir. 2005) (persisting
in samecourse of treatment for yeanda-half); see also Goodloe v. Sqd2D20 WL 255318 at

*3 (7th Cir. Jan. 17, 202(persisting in same course of treatment for more than a Y&dspn v.
Wexford Health Sources, In@32 F.3d 513, 521 (7th Cir. 2019) (finding jury question existed
whether doctor was deliberately indifferent in light of plaintiff periodicedlyortingpain over 14
month period).

Even more importantlyit is undisputed thabn February 23Mitchell asked Bradford
specifically if he needed any medications, and Bradford admits he did not askfferentipain
medication or for more Motrinor did hetell Mitchell thatthe increased dosage of Motmwas
ineffectivein treating his painin light of these facts, the Court thinks an inference that Mitchell
was awaren February 23hat the prescribed medication was ineffective is an unreasonable one,
anda fact findemwould have to drawhis inference to find Mitchell was deliberately indifferent.
See Farmer511 U.S. at 844 (noting there must be evidence that a defendant in Eighth Amendment
claim hadactual knowledge of serious medica&edbecause without such knowledge, defendant
“cannot be said to have inflicted punishmen&yain, in light of the foregoing, the lone fact that
Bradford reported some pain on February 23 is not enough to defeat summary judgment.

Further,Bradford has nobffered sufficient evidence to draw the inference that Mitchell’s
decision to prescribe Motrin over Tylenol 3 (or some other stronger pain medicatipajtéteso
radically from accepted professional judgment” as to evidence delibediference.Whiting,

839 F.3d at 66B3. First, the fact that Bradford thinks he should have gotten one medication over

anothercamot support a finding that Mitchell was deliberately indifferent becausdddathas
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no right to [a] preferred course of treatme@rundv. Murphy 736 F.App’x. 601, 604 (7th Cir.
2018). Further, the evidence shows that, at best, the question of whether Mitchell should have
prescribed Tylenol 3 instead of Motrin 400 mg comes down to a matter of oplitzhell
testified that she believabat Motrin is better than Tylenol 3 at treating pain from a tooth
extraction and from dry sockddradford’sown expert, Dr. Sauter, testified that Motrin 400 mg
can be effective for pain from an impacted wisdom tooth, and that different dioat@ sliferent
preferences when it comes to pain medicatiamther still, although Dr. Scheive (who removed
Bradford’s root tips) testified he prefers Tylenol 3, he did not suggest tisatripreg Motrin to
patients generally-or to Bradford specificalblfell below the applicable standard of caEeCF

No. 168, Ex. 2 at 44:195:1.)Indeed, Mitchell had diagnosed Bradford with dry socket (caused
by a lack of blood clot at the extraction site), afitchell testified that Motrin promotes bleeding
better than Thenol 3 (testimony which Bradfordoesnot rebutor otherwise addresgECF No.

143, Ex. D at 42:183:11, 46:1219.) Considering this evidence, there is no evidence suggesting
that Mitchell’'s decision to prescribe Motrin 400 mg wasich a substantial pgarture from
accepted professional judgment, practice, or standards as to demonstiatit¢hatl] actually

did not base the decision on her professigu@dgment.”"Holloway v. Delaware Cty. Sheriff 00

F.3d 1063, 10723 (7th Cir., 2012) (granting summary judgment on Eighth Amendment claim
where doctor prescribeltbuprofenfor pain stemming from plaintiff's medical condition even
though plaintiff had previously been prescribed stronger painkiller, Oxycontirtofatition).
Rather a most,Mitchell’s decision to prescribe Motriaver Tylenol 3 amounts to “a difference

of opinion among medical professionals” and cannot constieliberate indifferenceZaya 836
F.3dat805. ThusBradford has not offered sufficient evidence from which a reasonably jury coul

infer Mitchell “knew [s]he was providing deficient treatmenBétties 836 F.3d at 726.
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Il. Monell Claim

Finally, the Court turns to BradfordMonell claim against Defendant Wexforélithough
§ 1983 has been interpreted to tEspondeat superidrability, a defendant like Wexford can be
held liable if it has a policy or practice that causes a constitutional violMimmell v. Dept. of
Soc. Servs. of City of N,¥436 U.S. 658, 691 (1978)Voodward v. Corr. Med. Servs. of lllinois,
Inc., 368 F.3d 917, 927 (7th Cir. 200@pservingMonellextends to private entities like Wexford).
To establish higMonell claim, Bradford must ultimately prove that an (1) offi&ééxford policy,
(2) a widespread custom or practice, or (3) an action \Wexford official with policy-making
authority was the “moving force behind his constitutional injuBahiel v. Cook Cty.833 F.3d
728, 734 (7th Cir. 2016%ee also McCormick v. City of Ch230 F.3d 319, 324 (7th Cir. 2000
Here, BradfordpursuesMonell liability under the first twotheories Bradford argues that
Wexford'’s official dental polies aredeliberdely indifferent in thatheyfail to protectinmates
like him who experience dental emergesc Bradford also argues Wexford has at lemgb
widespread practices thatedeliberatéy indifferent to his (and other prisoners’) serious dental
needsBefore addressing each theottye Courtfirst turns to a threshold issue of whethecan
consider an outside expert report offered by Bradford as evidence in suppontiohieisclaim.

A. Lippert Report

In responding to Wexford’s motion for summary judgment, Bradford cites report
createdby courtappointed experts ianother casel.ippert v. Godinez 1:10cv-04603 (See
generallyECF No. 170, Ex. 4.) Theippertreport was created in December 264dughly the
same time as the events giving rise to Bradford’s clatarsdreviews medical care provided at
the StatevilleCorrectional Center as well ather lllinois Deparnent of Corrections facilitief\s

Bradford points out in his responseet.ippertreportundoubtedly offers support tes argument
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that the dental care he received was not an isolated levtratherpart of a pattern of conduct.
(Pl.’s Resp., ECF No. 169 at 7-K&e alsd&=CF No. 170, Ex. 4 at 77-78.)

However, Wexford moves to strike all references toltippert report, arguing that it
constitutes inadmissible hearsand thus cannot be considered in support of Bradford’s opposition
to summary judgment. (Wexford's Reply, ECF No. 176-at)1As Wexford points out, several
district courts have declined to considerltigpertreport in support of Eighth Amendment claims
Boyce v. Wexford Health Sources, |id¢o. 15 C 7580, 2017 U.S. Dist. LEXIS 61655, at-18
(N.D. lll. Apr. 24, 2017) (collecting cases and findirigpertreport to be inadmissible hearsay in
ruling on summary judgment)Mathis v. Carter No. 13 C 8024, 2017 U.S. Dist. LEXIS 1156, at
*13-15 (N.D. Ill. Jan. 5, 2017) (findingippert report did not meet hearsay exception for public
records and granting summary judgmemtjaz v. ChandlerNo. 14 C 50047, 2016 U.S. Dist.
LEXIS 35450, at *3841 (N.D. Ill. Mar. 18, 2016) (declining to take judicial noticeLgbpert
report and granting motion to strike report in deciding summary judgnfeergz v. Wexford
Health Sources, IncNo. 17 C 8386, 2019 U.S. Dist. LEXIS 192347, at *22-24 (N.D. Ill. Nov. 6,
2019) (noting “courts have repeatedly held that the Lippert Report is inadmiastbimay not be
used to defeat summary judgment” and holding saif@mas v. StudeNo. 16 C 8718, 2018
U.S. Dist. LEXIS 178788, at *14 n.1 (N.D. Ill. Oct. 17, 2018) (findimgpert report inadmissible
and granting summary judgmégniPage v. Obaisi318 F. Supp. 3d 1094, 1097 n.2 (N.D. Ill. 2018)
(noting “[flor the purposes of summary judgment, thippert] report is inadmissible hearsay”).
Likewise, on at least one occasiaifie Seventh Circuit has ruled théppert report constitutes
inadmissible hearsayee Wilson v. Wexford Health Sources,, 1882 F.3d 513, 522 (7th Cir.

2019) (affirming district court’slecisionto barLippertreport from trial as inadmissible hearsay).
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Bradford is not required to present evidence in an admissible form to escape summary
judgment, but Bradford must be able to show that ippert report is “admissible iontent’
i.e., that hecouldpresent the contents of the reporsameadmissible form at triaMWinskunas v.
Burnbaum 23 F.3d 1264, 12688 (7th Cir. 1994)see also Celotex Corp. v. Catret77 U.S.
317, 324 (1986); Fed. R. Civ. P. 56(c)(2). Bradford has failed to make such a showing. In opposing
Wexford’'s motion, Bradford apparently asserts that he intends to use the tsgbéds evidence
and acknowledges that its admissibility is an issBeelftCF No. 169 at 4.) But Bradford fails to
explain how the contents of thé&opert report are admissible, and in light of the decisionglcite
above, the Court cannot skew Bradford could make such a showihds such, the Court
disregard theLippertreport in considering BradfordMonell claim.

B. Official Policy

Bradford first argues that, at the very least, there is a genuine dispuet afifether
Wexford’'s written policies caed the violationof his Eighth Amendment rights. More
specifically, Bradford argues that the controlling policies fail to ensuténtimates sufferinfrom
dentalemergencies are treated in a timely manner, theesijencing Wexford’ sdeliberate
indifference. (ECF No. 169 at-B) Ultimately, Bradford’s argument must fail because the
evidence shows that the policies themselves didaadeany injury to Bradford.

As described aboy&Vexford’'sdentalpolicies state that inmates seeking dental treatments
submit request forms so that their needs can be prioritized, and treatment schextwtidgly.

(ECF No. 170, Ex. 2 at 76.) Once request forms are submitted, the pstatiethat the request,

9 The Court “has no obligation to research and construct [Bradfordjal &#guments” on admissibility
here.Vakharia v. Little Co. of Mary Hosp. & Health Care Cf682 F. App’x 122, 124 (7th Cir. 2003). But
in addition to the inadmissibility of the report itself, the Calsb notes that, at this point, Bradford would
likely be unable to call the authors of thippertreport as witnesses at trialygn that the deadline for the
parties’ Fed. R. Civ. P. 26(a)(2) expert disclosures has passed.
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alorng with the inmate’s dental chart and medical history, should be reviewed to detdmmine t
priority level of the request “according to sgpecific written protocol.” (ECF No. 175 at | 4.)
This review is a triage process performed by IDOC nursing staff; thegpdidgute how involved
Wexford is in performing this process, but it is undisputed that nursingcstaffonsult with
Wexford employees in prioritizing cases. (ECF No. 175 Nb)* The policies specifically state
that “emergency care receives the top priority” and care for inmatesenthl@mergencies “shall
be available at all times” and are to be “scheduled before anyone else on a daily clirscal basi
(ECF No. 175 at 1 3Further, the dental policies characterize “relief of severe pain” as a conditio
requiring emergency dental care. (ECF No. 170, Ex. 2 at 76.) But Wexford’s polisgie @éfer
toany IDOC policy, and in relevant part, IDOC policy states that any exexgieriencing a dental
emergency “shall receive a denwtamination no later than the next working day after the
emergency occurs.” (ECF No. 175 at 1 6.)

The gist of Bradford’s argument is as follows: deferring to IDOC policy, it was
Wexford’s policy that an inmate suffering a dental emergency be“seelater than the ne
working day after the emergency occurs.” Bradford’s expert, Dr. Sauter,soffiise shows
deliberate indifference because it could lead to a situation where a patient expegriem
emergency-like a deadly infectior-is not seen “for three days or more” (assumthg
emergency occurs before a weekend, holiday, ECJF No. 169 at 6.fFurther, Sauter testifies
that on two occasionrs-December 29, 2014 and February 6, 2618exford received medical
requests from Bradford in which he t&td he was suffering severe paBauter testified these
medical requests qualified as emergendasin each instance, Bradford was not seen for multiple

days after Wexford had received his request. Based on these facts, Bragifiesi ajury could

10 Again, the recordappears to bsilent whether there is any relevaticy directly addressing how and
by whomrequest forms are collected
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find that Wexford’s policies caused him to go days without treatment, thereby shomang t
Wexford was deliberately indifferent Bradford’ssevere pairi!

Even assuming Bradford’s medical requests qualified as emergencies, théeass abe
problem wit Bradford’s argument: the timeline shows that Bradford’s treatawunallyviolated
Wexford'’s official policies. It is undisputed Bradford’s first medical request was received by
December 29, 2014 and that he was not seen until January 5, 2015. Likewise, it is unttigputed
Bradford’'s second medical request complaining of pain was received on February 6, 205 and
he was not seen until February 10, 2015. In each instance, more than one working ahy passe
before Bradford was examinede., Wexford’spolicies were not followed® As such,even
assuming that Wexford’s official polices are unconstitutional, no reasonableguig find that
Wexford’s official policiescausedBradford’s Eighth Amendment rights to be violat&ke
Thomas v. Cook Cty. Sheriff's Dep@04 F.3d 293, 3066 (7th Cir. 2010) (noting “we have
always required plaintiffs to show that their injuries were caused by the@egotic practices

complained d§.

11 Bradford does not point to any other instances of delays in his treatmmaking his argumen{See
generallyECF No. 175see als&ECF No. 169 at 5-7.)

12The Court takes judial notice that: (1) December 29, 2014 was a Monday; (2) Jasu@015 was a
Monday; (3) February 6, 2015 was a Friday; and (4) February 10, 2015 was a T&esd&nnenga v.
Starns 677 F.3d 766, 7734 (7th Cir. 2012)see also Smith v. Cty. of RagitNo. 05 C 871, 2007 U.S.
Dist. LEXIS 65235, at *6 n.6 (E.D. Wis. Sep. 4, 2007) (taking judicial notice thatelbtefparticular day
of the week)

131n making his argument that Wexford'’s official policies are unconstitati Bradford maksother points

like that the policies are unconstitutionally vague or that Wexford'satlpolicies—by their own terms

and not by incorporating IDOC polieycan cause impermissible delays for treatment of an emergency. To
the extent these are separate ampuisy the Court finds them underdeveloped and unsupported by legal
authority; as such, they are deemed waivedge v. Quinn612 F.3d 537, 556 (7th Cir. 2010).
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C. Widespread Custom or Practice

In addition to Wexford’s official policieBradford also argues that Wexford has unofficial
or unwritten practices and customs that violated his Eighth Amendment rights, Bgadford
can succeed onMonell claim if he can showe was injured by a Wexford “practice or custom
that, although not officially authorized, is widespread and well settlgibimas v. Cook Cty.
Sheriff's Dep’t 604 F.3d 293, 3086 (7th Cir. 2010). Under thitheory, Bradforanust show that
Wexford policymakers were “deliberately indifferent as to the known or obwionsequences”
of the custom or practicéd. at 303.(“In other words, they must have been aware of the risk
created by the custom or practiaedamust have failed to take appropriate steps tceprdhe
plaintiff.”). Plaintiffs commonlyprovedeliberate indifference by showing a pattern of conduct that
allows a jury to conclude th#te policymakers were on notice of the custom or practicékethe
is that “the plaintiff must demonstrate that there is a policy at issue rather thadgoarevent.”
Id. (noting thereareno “brightline rules” for establishing a widespread custom or practice but that
there “must be more than one instance...or eveeeth For present purposes, “to survive
summary judgment, a plaintiff need not present a full panoply of statisticlnce showing the
entire gamut of a defendant’s past bad acts to establish a widespread pramigterar Instead,
it is enough that plaintiff present competent evidence tending to show a general pattern of
repeated behavior.€., something greater than a mere isolated eveDgvis v. Cartey 452 F.3d
686, 694 (7th Cir. 2006).

Wexford argues that Bradford has failegptesent ewlencethat showsany sort of pattern
or practice that caused Bradford injumthatshowsthe requisite deliberate indifferen@radford
responds that Wexford haavo practices that violated his Eighth Amendment rigiii3 an

unofficial practice of delaying access to dental care to patients expegemgent needs or
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emergenciegand (2)a practice or custom of providing completely inadequate dental (E2C&
No. 169 at 10-13%f

The Court finds Bradford fails to presestfficient evidence to create a jury question
whether these practices existed. Without thepert report, Bradford offersonly his own
experience in the form of his testimgriys medical recordsand the expert testimony of Dr.
Sauter, who opirsthatthetreatmentelating toBradford’swisdom toothamounted to deliberate
indifference.Thus, at bottom, Bradford points to one instantee treatment he receiveehs
evidenceof each of the unofficial practices he complainsamid that is insufficient to shv the
requisite “series of bad acts” from which a jury could infer Wexford'$dedite indifferencesee
Shields v. lllinois Dept. of Correctiong46 F.3d 782, 796 (7th Cir. 2014) (affirming summary
judgment where plaintiff could only point to his own experiences and finding “[spothted
incidents do not add up to a pattern of behavior that would support an inference of a custom or
policy, as required to find that Wexford as an institution/corporation was delilyeratéferent
to Shields’ needs”see also Pere2019 WL 5788073 at *8 (granting summary judgment in favor
of Wexford where plaintiff “failed to present evidence outside of his experience”).

Some (aintiffs like Bradfordhave escaped summary judgmentMonell claimswhere
even though they do not present a pattern of specific instances of similar miscthvegct offer

testimony or circumstantial evidengenerallyshowirng deficiencies inreatmentfrom which an

141n his response, Bradford also refers to Dr. Sauter’s expert report and not&exifiatd staff failed to
follow the prescription orders given by Dr. Scheive, a failure that compatth a finding in the.ippert
report. (ECF No. 169 at-80.) To the extent that Bradford proposes tusstitutesanother practice that
can support dMonell claim, the Court again finds this underdeveloped. Moreover, Bradforddaiislude

the underlying facts in his Local Rule 56.1 statemamd, thus, the Court will not consider this argument.
Curtis, 807 F.3d at 219 (noting rule that parties “comply strictly” with Local Rule 56e€)also Gonzalez

v. Taylor, No. 14 C 4366, 2019 U.S. Dist. LEXIS 33439, at *1 n.3 (N.D. lll. Mar. 4, 2019) (“The Court
does not consider any facts that parties failed to include in their staseohéatt, because to do so would
rob the other party of the opportunity to show that the fact is disputed.”)
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unofficial practice can be inferre&kee e.g., Davis v. Carte452 F.3d 686, 695 (7th Cir. 2006)
(denying summary judgment where, in addition to personal experience, plaingifédffalil
employee testimony abowgystematic delays in treatment and delays inherent in treatment
procedures)Paniel v. Cook Cty.833 F.3d 728, 735 (7th Cir. 2016) (noting testimony from jail
medical staff describing various inadequacies of Cook County jail health BateBradford ha
failed to produce similar evidence heespecially regarding his first thgor

Most notably, there is a lack of evidence showing havpracticemedical request forms
are processedAs such, it is not entirely clear what Wexford’s role istliese processefn
particular, the Court notes that the parties dispute whether—and to what eéiterterd staff is
involved in collecting medical request forms and ensuring they are reviewddralya fashion.
(ECF No. 175 at  1.) As mentioned above, there is no evidence in the record of an official policy
on the subject. Bradford points to the testimony of Wexford’s corporate re@tegeidr. Fisher,
who testified that “Wexford Health staff may be involved in collecting requestscém be
submited.” (ECF No. 175 at T 1.) While a fact finder may be able to infer from this testithat
Wexford was involved in the delay between the time Bradford submitted his reguésthen he
was treated, this testimony is not enough to support an inferesitc@/gxford had a practice of
delaying the collection and review of medical request foilrhe.delays that Bradford complains

of are indeed troubling, but again, summary judgment is the “put up or shut up’ moment in a
lawsuit,” and as the party who ultimately bears the burden of proof, Bradford must edanor
create a genuine dispute of material faatant, 870 F.3d at 568. Even drawing all reasonable
inferences in favor of Bradford, the Court thinks there is insufficient evidenaeguoy to say that

there were actual customs or practices at vinerle.See Gaston v. Ghos820 F.3d 493, 4996

(7th Cir. 2019) (affirming summary judgment &onell claim alleging delagd treatment and
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noting gaps in evidence likevhowas responsible for the delays (tloeif physicians named as
defendants? baebffice staff? someone else?) why those delays occurred (a desire for
[plaintiff's] pain continue? indifference to his pain? simple negligenceffaalgudgment?)’)>

Finally, Bradford argues that he has presented sufficient evidence for a jury to find he has
proved hisMonell claim under aespondeat superiaheory.(ECF No. 169 at 1:35.) The Court
notes that Bradford makes this argument for purposes of preserving it fardigdadppealln
Iskander vForest Park the Seventh Circuit held that private corporations like Wexford are not
subject to vicarious liabilityn § 1983 actions. 920 F.3d 493, 494 (7th Cir. 1988 Seventh
Circuit has questionedhether it should revislskandets holding but have not yet formally done
s0.See Shield¥46 F.3d at 7896 (discussing rationale foespondeat superidiability of private
corporation undeMonell); Wilson 932 F.3d at 522 (noting Seventh Circuit has so far “chosen to
leave Iskanderundisturbed”). As such, this Court $$ill bound bylskander and Bradford’s
Monell claim cannot proceed under a theoryadpondeat superidrability.

CONCLUSION

For the foregoing reasons, Defentgamotions for summary judgment [135, 141, and 145]

are granted. Cilycase terminated.

SO ORDERED. ENTERED: February 6, 2019

HON. JORGE ALONSO
United States District Judge

15 In addition to being limited to his own experien@radfords secondtheory—that Wexford had a

practice of providing substandard caralsofails because, as discussed abtive Court concludes that no
reasonable jury could find that the care provided Bradford amounted tordwiliedifference. To the
extent Bradford supports this theory with evidence of the care provided byabdy. Gavitt, the Court’s

analysis regarding Craig and Mitchell applies with equal force to Bradfoitisstns of Dr. Cavitt.
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