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IN THE UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

ABLE HOME HEALTH, LLC,

Plaintiffs,
Case No. 16-cv-8219
V.
Judge Robert M. Dow, Jr.
ONSITE HEALTHCARE, INC., S.Cet al,

Defendants.

N N N N N N N N N N N

MEMORANDUM OPINION AND ORDER

Before the Court is Defendant Onsite Healtb¢émc., S.C.’s motion to dismiss [29]. For
the reasons set forth below, Defendant’s motion {2gfanted with respect to Counts Il through
Count V, but denied with respetct Count I. This cse is set for furthestatus on June 15, 2017,
at 9:00 a.m. to discuss pre-trial scheduling and the possibility of settlement.

l. Background

Defendant Onsite HealthcarecInS.C. “provides professionaiedical services to home
bound patients in the State of Ibis through its staff of licenseghysicians.” [29-1, at 2.]
Plaintiff Able Home HealthLLC is a “home healthcare agency” that provides “nursing and
therapy services to home bound patients” in lllinds. In July 2016, Plaintiff received a two-
page fax on its fax machine from Defendant. {19.] That fax is oDefendant’s letterhead,
addressed to “Home Health Partners,” and thassubject line, “New Physician to serve the
Rockford Area.” [1, at 21.] The text of the fax’s first page states:

Dear Partners in Healthcare,

We are happy to announce the additmihlLouis R. Warren, MD to Onsite
Healthcare’s team of Providers. Dr. én will be able to support the internal
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medicine needs of patients in the areaRotkford and Belvedere effective July
11, 2016.

Please feel review our updptglist of Providers below:

Id. The fax then includes a chart of Defenifa providers—identifying their names and
specialty area—and lists a phone and fax number for a “New Referral Hotliche. The fax
further states, “Please feel free to call or aohtme for more information,” and is signed by
Defendant’s Vice President of Operationd. The second page of the fax is essentially a patient
form. Id. at 22. The top box is titledRequested Services (pleaskeck all that apply)” and
lists four specialties (internal medicine, pretative medicine, echoadiograms, and ultrasounds
and Doppler studies).ld. The form then provides blank sections to be filled out with
information about the “referring company” andatgnt” (including the patient’s phone number,
date of birth, insurance information, and neadlinformation, such as main diagnosds).

Plaintiff contends that this fax was “unsolicited,” and “deprived [Plaintiff] of its paper
and ink or toner and use of its fax machinel’;  2.] Based on thes#egations, Plaintiff filed
the instant complaint against Defendant, dsxg a federal claim under Telephone Consumer
Protection Act, 47 U.S.C. 8§ 228t seq.("TCPA”) and state law claims for violation of the
lllinois Consumer Fraud and Deceptive Business Practices Act (“ICE&i)ersion, trespass to
chattels, and private nuisance. The complaisd ahcludes “class ali@tions” for a putative
class action related to each claibefendant moves to dismisetbomplaint in its entirety [29].

. Legal Standard

To survive a Rule 12(b)(6) motion to dismies failure to state alaim upon which relief
can be granted, the complaint first must compith Rule 8(a) by providing “a short and plain
statement of the claim showing thiae pleader is entitled to reljgfFed. R. Civ. P. 8(a)(2), such

that the defendant is given “fair notice of whia¢ * * * claim is and the grounds upon which it



rests.” Bell Atl. Corp. v. Twombly550 U.S. 544, 555 (2007) (quoti@pnley v. Gibson355
U.S. 41, 47 (1957)) (alteration in original). Sedpthe factual allegations in the complaint must
be sufficient to raise the possibility otlief above the “speculative level.”E.E.O.C. v.
Concentra Health Servs., In@96 F.3d 773, 776 (7th Cir. 2007) (quotingombly 550 U.S. at
555). “A pleading that offers ‘labels and corgitns’ or a ‘formulaic recitation of the elements
of a cause of action will not do.” Ashcroft v. Igbal 556 U.S. 662, 678 (2009) (quoting
Twombly 550 U.S. at 555). Dismissal for failuredtate a claim under Rul2(b)(6) is proper
“when the allegations in a complaint, however true, could not raise a claim of entitlement to
relief.” Twombly,550 U.S. at 558. In reviewing a motitmdismiss pursuant to Rule 12(b)(6),
the Court accepts as true all of Plaintifigell-pleaded factual allegations and draws all
reasonable inferences in Plaintiff's favdKillingsworth v. HSBC Bank Nevada, N.A07 F.3d
614, 618 (7th Cir. 2007). The “documents attacheal nwotion to dismiss are considered part of
the pleadings if they are referred to in the qtiffis complaint and are egral to his claim” and
“may be considered by the district court rimling on the motion tadismiss * * * without
converting [it] to a motion for summary judgmentWright v. Associated Ins. Cos. In29 F.3d
1244, 1248 (7th Cir. 1994).

1. Analysis
A. TCPA

The TCPA prohibits the usef “any telephone faasile machine, computer, or other
device to send, to a telephone facsimile machameunsolicited advertisement.” 47 U.S.C.
§ 227(b)(1)(C). The statute algwovides several exemptiorfisom this prohibition—two of
which are relevant here. FirstetiCPA is not violated if “the unsolicited advertisement is from
a sender with an established businedationship with the recipient.”ld. § 227(b)(1)(C)(i).

Second, the TCPA is not violatéd‘the sender obtained the miber of the telephone facsimile
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machine through * * * the voluntary communicationsafch number, within the context of such
established business relationshirom the recipient of the uokcited advertisement.” Id.
§ 227(b)(1)(G(i)(1).

In moving to dismiss Plaintiff's TCPA clai (Count I), Defendanhdvances two main
arguments: (1) Defendant’'s fax was not advé&rtisement”; and (2) the complaint fails to
establish that the fawas “unsolicited.” [29-1, at 2—6.] The TCPA defines an “unsolicited
advertisement” as “any material advertisitftte commercial availability or quality of any
property, goods, or services wh is transmitted to any pens without that person’s prior
express invitation or permission, writing or otherwise.” 47 U.S.G8 227(a)(5). A fax that
touts either the “availability” or “quay” of a service can qualify. Sdea Holtzman, C.P.A. v.
Turza 728 F.3d 682, 685 (7th Cir. 2013). “The TCHE#&es not require that an unwanted and
uninvited fax make an overt saletch to its recipient in order foa cause of action to exist.”
Green v. Time Ins. C0629 F. Supp. 2d 834, 837 (N.D. Ill. 2009An “open invitation[] to do
business” is all that is neededdrodsky v. HumanaDental Ins. CQ014 WL 2780089, at *7
(N.D. lll. June 12, 2014); accorlpha Tech Pet, Inc. v. Lagasse, LIZD5 F. Supp. 3d 970, 973
(N.D. Ill. 2016). Furthermore, fax can constitute an advertisement even if the vast majority of
its content has nothing to do with promotiagervice’s availability or quality. S8eairza 728
F.3d at 687 (rejecting the argument that “25%éfendant’s] fax alertig potential clients to
the availability of his services ‘merely incidental’ to th&5% that delivers business advice”
because the TCPA statutory text “does not ask hened notice of availability is incidental to
something else”).

Here, the complaint states a plausiblairol that Defendant’'s fax qualifies as an

advertisement. The fax touts the “addition”afnew” physician who will be “able to support



the internal medicine needs of patients indhea,” includes a “referral hotline,” and a form for
patients to fill out identifyingvho referred them and what “seres” they want. [1, at 21-22.]
Arguably, the fax promotes the availability oetkervices of Defendant’s physicians and invites
new business through a referral hotlarel a referral patient form. Sagha Tech205 F. Supp.

3d at 973 (“[A]lthough the faxes state that theirgmse was to inform the recipients regarding
the functionality of Defendants’ email systeme thurpose of providing that information was to
enable the ‘customers’ who received the faxepurchase goods from Defendants.”). The fax
expressly invites recipients tollow-up about these services with contact information. See
Physicians Healthsource, Inc. v. Stryker Sales C&@®p.F. Supp. 3d 482, 490-91 (W.D. Mich.
2014) (distinguishing a fax whereht letterhead of the attawy invited to follow up with
contact information provided” (mich was found to be an advegment) from the case where
“no contract information is provided on the fakthich was not)). Indeed, the majority of the
fax’s first page consists of the physiciang®mes, their specialties, Defendant’s logo, and
Defendant’s contact information. Cfurzg 728 F.3d at 686 (holding that fax that “devotes
about 75% of the space to mundaadvice and the remainder[@efendant’s] name, address,
logo, and specialties” was an advertisemerthd Defendant advances no argument as to how
the second page of the fax—the patient form—e®msistent efforts to promote the commercial
availability of the servicesffered by Defendant’s physicians.

Defendant’s main argument that this fax canoombstitute an advesement is that it
“merely notifies [Plaintiff] thatDr. Warren joined [Defendani gractice group” and thus was
“merely informational.” [29-1, at 4-5.] Puttingside the fact that ith description ignores
everything else in the faxe(g, the logo, list of other physiciarend their specialties, referral

hotline, invitation for follow-up contact, and thetigat form), the “information” that the fax



plausibly conveys is the commercial availabilaf Dr. Warren’s services for patients in the
Rockford Area. [1, at 21.] Defendant also argues that it is “not uncommon” for professionals to
inform businesses with whom they have a praationship of their “new contact information”
and the “failure to communicate may have #gigant negative consequences including that
involving patient care.” [29-1, at 5.] Here, hewer, the fax describes a “new physician” who
“will be able to support” patient§l, at 21 (emphasis added).] dibes not directlpgpeak to care
for Dr. Warren’s current patients. Nor doesf@wlant wrestle with how this patient care
disruption story is consistent with the fax’s imsion of, essentially, a nepatient request forrh.
Defendant also urges the Court to look atdsporate character. Specifically, Defendant
says that “Onsite as a non-person cannot be licensed as a physician practicing internal medicine”
under lllinois law, and because “Onsite cannoaarporate entity préce medicine, Onsite
cannot advertise for sepas it cannot legally or physicallyqguide.” [34, at 2.] The Court does
not see why the first propositiomatters or how second propositidollows from the first.
Defendant’s opening brief states that “Onsite*provides professionamedical services * * *
through its staff of licensed physicians.” [29-124t Its fax announces Dr. Warren’s addition to
“Onsite Healthcare’s team of providers.”1,[at 21.] Arguing thaDefendant is merely a
corporate person who does not “phydicg@rovide” medical services, but ongmploys a team
of natural persons who provide medical services is little more than word play. Whether or not
Onsite literally practices internal medicine,dibes not dispute that (1) it employs a team of
physicians that practices medicine; or (2) iteiges an economic benefit when its physician-
employees charge for their medical servicese Ttt that its employees are the ones who, in

fact, hold medical licenses is beside the poiRegardless, Defendant undermines the artificial

L If this form is for existing patients, it is uncleamy there are sections to fill out the “referring
company,” the patient’s contact information, or the patient's medical history. [See 1, at 22.]
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distinction between its corporate form and its employees when it argues in a different section of

its reply brief that “[u]nder the lllinois Medal Practice Act of 19870nsite and Louis R.

Warren MD for purposes gracticing medicin@are one entity [34, at 4 (emphasis added).]
Moreover, nothing about the fact that arpmration cannot corporealize as a natural

person, attend medical school, ardaive a medical license frometistate of Illhois means that

a corporation “that provides giiessional medical services” [29-at 2] cannot “advertise” those

very services offered by its employees. Accepting that Defendant was simply promoting the

commercial availability of DrWarren’s services—which onBr. Warren can provide—would

not make this fax any less of an “advertisethender the TCPA, and Defendant does not cite a

single case, statute, orgrdation that undermines thabmmon sense conclusibn Plaintiffs

have sufficiently alleged that thisxfés an “advertisement” under the TCPA.

2 This circumstance is distinguishable fr@andusky Wellness Ctr., LLC v. Medco Health Sols,, 788.

F.3d 218 (6th Cir. 2015), which involved a pharméanefit manager who sehealthcare providers
information about prescription drug benefits so pheviders would know whicklrugs were covered by

their patients’ plans.Id. at 220. The court held that the fax was not an advertisement because the
manager did not sell medications or offer a formulkservice, “had no interest whatsoever in soliciting
business” from the recipient, and the fax did not fipote the drugs or services in a commercial sense”
because “they’re not sent with hopes to make a profit, directly or indirectly” or “attract clients or
customers” from the recipientld. at 222. The record “instead shothat the faxes list the drugs in a
purely informational, non-pecuniary senséd. Defendant does not make any substantive argument that
its fax somehow promotes Dr. Warren’s addition tdetam of physicians in a non-pecuniary sense.

% The other cases on which Defendant reliagHitle similarity to this one. IPhysicians HealthSource,
Inc. v. MultiPlan Services, Corp2013 WL 5299134 (D. Mass. Sept. 18, 2013), the fax “expressly” stated
that the recipient was an “existing member” of Defent’'s network, listed kinetwork 1D, and included
“information advising him that he had access to a pdjmaf patients within the network by virtue of
his participation in the [defendant’s] NetworklId. at *1. There are no analogous statements that are
obvious from the face of Defendant’s fax, and Defendiames not point them out if they are there. In
P&S Printing LLC v. Tubelite, Inc2015 WL 4425793 (D. Conn. July 17, 2015), the fax communicated
“information to current customers about a changaelivery schedule due to the Labor Day holidald”

at *5. The Court found that this change in scheduhs designed to benefit current customers, not new
ones. Defendant does not explain how a fax disegdtsie addition of a new physician providing new
services and providing a referral hotline is analogmu$ax reporting a company’s holiday delivery
schedule. Finally, to the extent that Plaintiff reliesHmimes v. Back Doctors, LtcdR009 WL 3425961
(S.D. lll. Oct. 21, 2009), for the proposition thataa containing an “incidentadvertisement” does not
rise to the level of an “advertisement” under the TOR®1, at 3], this analysis has not survived the
Seventh Circuit’s decision ifiurzg which expressly rejected that argument. Baza 728 F.3d at 687.
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Defendant’s second argument—itiiae fax was “unsolicited’—does not fare any better.
Issues related to “consent” and the existencanoéxisting business rélanship are affirmative
defenses for which Defendanedrs the burden of proof. Séépha Tech 205 F. Supp. 3d at
979; Paldo Sign & Display Co. v. Wagener Equities, Ir&Z F. Supp. 3d 874, 884 (N.D. lIl.
2014); Physicians Healthsource, Ing. A-S Medication Sols., LL.Q016 WL 5390952, at *7
(N.D. lll. Sept. 27, 2016). “[Clomplaintserd not anticipate affirmative defensekgvin v.
Miller, 763 F.3d 667, 671 (7th Cir. 2014), although a damp“may be dismissed if a valid
affirmative defense is sufficiently obvious ‘from the face of the complai8yler v. Will Cty.,
lll., 564 F. App’x 848, 849 (7th Cir. 2014). Herthe validity of Defendant’s affirmative
defenses is not obvious from the face of the comiplaPlaintiff alleges that it “had no prior
relationship with defendant and had not auttexdithe sending of the fax advertisements to
plaintiff.” [1, 1 14.] Moreover, the fax’s saldtan “Dear Partners in éhlthcare” is “generic”
and impersonal, and thus “bolsters the allegatf a lack of prior business relationship.”
Mussat v. Power Liens, LL2014 WL 3610991, at *2 (N.D. IlJuly 21, 2014) (reaching the
same conclusion where the fax was addresseddf Doctor or OfficeManager). Whether
Defendant can show that it is the entity whad an established buess relationship with
Plaintiff or otherwise satisfies Section 227(BJ(0)’s requirements are issues that can be
addressed after discovery. Becatls®e Court must accept Plaintiffalegations as true at this
stage of the case, Defendant’s contention thatféx was not “unsolicited” as a matter of law
cannot prevail. Accordinglythe Court denies Defendant’s motion to dismiss Count .

B. ICFA

The ICFA “is a regulatory and remedial statiitended to protect consumers, borrowers,

and business persons against fraud, unfaithoas of competition, and other unfair and



deceptive business practicesSiegel v. Shell Oil Cp612 F.3d 932, 934 (7th Cir. 2010) (citation
and internal quotation marks omitted). “To statdaam under the ICFA, Rintiffs must allege
five elements: (1) a deceptivetanr unfair practice occurred?) the defendant intended for
plaintiff to rely on the deception, (3) the deceptioccurred in the course of conduct involving
trade or commerce, (4) the plaintiff sustainactual damages, an®) the damages were
proximately caused by the defendant’s deceptid@idnkenship v. Pushpin Holdings, LL2015
WL 5895416, at *6 (N.D. Ill. Oct. 6, 2015); accdbikge) 612 F.3d at 934-35. “The element of
actual damages ‘requires that the piéfirduffer actual pecuniary loss.””Camasta v. Jos. A.
Bank Clothiers, In¢.761 F.3d 732, 739 (7th Cir. 2014) (citation omitted).

A plaintiff may allege either decepévor unfair conduct (or both) under ICFAiege)
612 F.3d at 935Wigod v. Wells Fargo Bank, N,A73 F.3d 547, 575 (7th Cir. 2012). For a
business practice to be considered unfair, tberCconsiders “(1) whether the practice offends
public policy; (2) whether it is immoral, unéthl, oppressive, or unsipulous; [and] (3)
whether it causes substahiigury to consumers.”’Robinson v. Toyota Motor Credit Coy201
lIl. 2d 403, 417 (2002). A plaintifioes not need to satisfy alk¢te criteria to support a finding
of unfairness.Id. at 418. “A practice may be unfair besawf the degree to which it meets one
of the criteria or becae to a lesser extent it meets all thrée.(citation and internal quotation
marks omitted). “[W]hether a practice is unfair depends on a case-by-case an&iegig/'612
F.3d at 935. An ICFA claim for unfair @ctices need only satisfy Rule 8(ajNindy City Metal
Fabricators & Supply, Inc. \CIT Tech. Fin. Servs., Incd36 F.3d 663, 670 (7th Cir. 2008).

Plaintiff contends that sending an “unsolicifea” is “contrary to the TCPA and lllinois
law,” and thus “Defendant engaged in an unfaiactice and an unfair method of competition by

engaging in conduct that is contrary to fwkpolicy, unscrupulous, and caused injury to



recipients of their advertising.[1, 1 37-38.] Courts applyinGFA largely agree that “sending
unsolicited fax advertisemenffends public policy.” Stonecrafters, Inc. v. Foxfire Printing &
Packaging, InG.633 F. Supp. 2d 610, 616 (N.DI. 2009); accordViussat 2014 WL 3610991,

at *3 (collecting cases). Separate from the TCPA, lllinois considers the use of a fax machine to
send an unsolicited advertisement a “petty offense” that can result in a fine of up to $500. 720
. Comp. Stat. Ann. 5/26-3. Courtsave divided, however, over whetHeobinsors second

and third factors are satisfied by theeapt of a single unsolicited fax. Ségban Elevator

Serv., LLC v. Stryker Lubricant Distributors In2015 WL 6736676, at *2—3 (N.D. Ill. Nov. 4,
2015) (collecting cases). Andymnd providing a string cite of casgE3, at 8], Plaintiff offers

no argument as to how the latter two factorsmaet based on the facts tvfis case or why the

Court should follow one side of this sphitauthority rather than the other.

In this case, the Court is paesled by those courts thatvieafound the receipt of a single
unsolicited two-page fax—costing a couple ménnies worth of toner and paper—neither
“oppressive” nor the cause of “stiéastial injury” in violation ofICFA. “The improper use of
one piece of paper, a small amount of toaeid a few seconds of an employee’s time is not
oppressive conduct, nor does it fit within the definitions of any of the other terms.”
Stonecrafters633 F. Supp. 2d at 616-17; accMdssat 2014 WL 3610991, at *3 (holding that
Defendant’s “single, one-pagexfaannot be said to burden [Plgfif) to an oppressive level” and
“[olne or two sheets of papethe minimal toner, and the few seconds of a person’s time
expended in response to thesolicited fax do not amount to a substnnjury”); G.M. Sign,

Inc. v. ElIm St. Chiropractic, Ltd871 F. Supp. 2d 763, 770 (N.D. Ill. 2012) (“Improperly
interfering with one piece dPlaintiff’'s] paper, a tiny amount affs toner, and a trivial amount of

its employees’ time is not oppressive conduct.:"JThe only burden placed on [Plaintiff] was to
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throw the fax in the trash. This deed can hardly be classified as ‘unreasond&ad&lt Sign
2010 WL 276701, at *4.

Moreover, “[Plaintiff] does notllege that [it] suffered nre than trivial economic and
non-economic damagesDolemba v. lllinois Farmers Ins. Ca213 F. Supp. 3d 988 (N.D. lIl.
2016). In fact, in the “classllegations” section ofits complaint, Plaintiff seeks only
“appropriate damages” [1, 1 50(a)] for its ICFAiah, not the “actual damages” for which ICFA
provides a remedy. Sé&tankenship2015 WL 5895416, at *6. Assuming a loss of 2 cents per
page for each unauthorized 2-page fax, the class would have to consist of 2,500 people before the
alleged harm plausibly reaches even $100. Géé. Sign 871 F. Supp. 2d at 770. Here,
Plaintiff alleges “on information and belief thitiere are more than 40 members of the class™—
or an aggregate harm of $1.60. {45.] By any standard, thatrist a “substantial injury.” See
Urban Elevator 2015 WL 6736676, at *3 (“Forty peopleceiving a one-page fax does not
amount to a ‘substantial injury). Because two of the threRobinsonfactors weigh against
“unfairness,” lllinois treats this conduct as iitiag only a modest fine,ral Plaintiff has already
asserted a separate violationtlod TCPA for this idetical conduct, Plaintifhas failed to state a
claim that the receipt of Defendant’s allegedhsolicited fax violateshe unfairness prong of
ICFA. Defendant’s motion to dismigise ICFA claim (Count Il) is granted.

C. Conversion

To state a claim for conversion under lllisolaw, plaintiff must allege “(1) an
unauthorized and wrongful assumption of contdmminion, or ownership by defendant over
plaintiff's personalty; (2) plainti's right in the property; (3) plaintiff's right to the immediate
possession of the property, absolutely and unconditionally; and (4) a demand for possession of

the property.” G.M. Sign 871 F. Supp. 2d 7at 767 (citati@md internal quotation marks
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omitted). Defendant argues that Plaintiff never demanded possession, Defendant never exercised
dominion or control over the property, and Pldirhas failed to assert anything more thadm
minimisdamages.

Defendant’s first two argumenitio not advance very faf[A] claim for conversion may
exist where the defendant did rextercise dominion or control ovtre property ithe defendant
‘intentionally destroys a chattel or so materiadljers its physical condition as to change its
identity or character.” Id. (quoting Restatement (Secoruf) Torts § 226)); see aldooman v.
Freeman 229 Ill. 2d 104, 128 (2008). Here, Plaintiffeges that the toner, ink, and paper were
appropriated in a “manner as to make them urasaljl, I 54] Defendant does not articulate
why this allegation is insufficient to state a olaunder lllinois law. In addition, “a plaintiff
need not allege a demand for return of thegadly converted chattel if making such a demand
would have been futile.’Brodsky v. HumanaDental Ins. C@011 WL 529302, at *6 (N.D. Il
Feb. 8, 2011). “A demand is ‘useless’ where armttdat has altered a plaintiff's property so that
it can no longer be returnéid its unaltered state.”Sadowski v. Med1 Online, LL.2008 WL
2224892, at *9 (N.D. llIMay 27, 2008) (quotingoman 229 Ill. 2d at 128).Plaintiff's demand
for its toner or fax paper could not have been anything other than futile.

Defendant’s third argument has more itpeand requires distinguishing “nominal”
damages fromde minmi% damages—two concepts th@re not interchangeable.’Savanna
Grouip, Inc. v. Truan2011 WL 703622, at *3 (. Ill. Feb. 22, 2011). A nominal damages
award “presupposes a violation sfifficient gravity to merit gudgment, even if significant
damages cannot be provedBrandt v. Bd. of Educof City of Chicagp480 F.3d 460, 465 (7th
Cir. 2007). Said differently, fflominal damages for conversiane properly awarded when the

interference is severmnough to justify the payment of nominal damages, even if actual damages
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are absent.”Old Town Pizza of Lombard, Inc. v. Corfu-Tasty Gyro’s,18612 WL 638765, at

*3 (N.D. lll. Feb. 23, 2012). “[FlJoexample, nominal damages midje appropriate in a case in
which the defendant converts plaintiff's valualaletique coin collection but then, during the
pendency of the lawsuit, returngetboins to plaintiff unharmed.Stonecrafters633 F. Supp. 2d

at 614. Because the “the conversion of the coins had caused a significant injury” that merits a
judgment for plaintiff but “plainff [might be] unable to prove any damages resulting from the
temporary loss of use of his coin collectj only nominal damages would be awarded.?

In contrast, the maxirde minimis non curat lekthe law cares not for trifles”) applies to
damages that are “minusculethe point of nonexistent.Brandt 480 F.3d at 465. “[U]nder the
de minimismaxim, a conversion claim is not actioralifl the damages are negligible from the
onset of the lawsuit."Savanna Grouip2011 WL 703622, at *3; see alBaldo Sign 2010 WL
276701, at *3 (“Under thele minimusmaxim, there are never significant damages available,
either at the time of the conversion, the time ofl#vesuit, or during trial.”). “For example, if
the defendant takes the plaintiff's inexpeesball point pen md a notebook without his
permission, uses the pen and one sheet of paper from the notebook to write a short letter, and
then immediately returns the remainder of the plaintiff's supplies to hindetim@inimisdoctrine
would be implicated.” Stonecrafters633 F. Supp. 2d at 615. “[P]laintiff still would have a
claim for conversion based on the loss of thefiokn the pen and the missing sheet of paper that
was used to write the letterId. “However, this claim would bso insignificant or trifling that
thede minimisdoctrine would bar the plaintiffom proceeding on such a claimid.

Plaintiff contends'there is hode minimisdefense” to conversiamder lllinois law. [33,

at 10.] That is incorrect. This maxim “retains force” in lllinoiBeople v. Durham391 lIl.

* The scenario is comparatie the one described Indiana Hi-Rail Corp. v. Decatur Junction Railway
Co,, 37 F.3d 363 (7th Cir. 1994), where a train worth over $50,000 was allegedly converted but returned
to plaintiff at the time the acth commenced, which entitled the pi#if to only nominal damages.
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App. 3d 1100, 1103 (2009); accamrre Krueger 192 F.3d 733, 742 (7th Cir. 1999) (“lllinois
courts also recognize the doctrinedsd minimis non curat 1€4"). Indeed, it “is part of the
established background of legalmmiples against which all enactments are adopted, and which
all enactments (absent contrarglication) are deemed to acceptWisc. Dep’t of Revenue v.
William Wrigley, Jr., Cq.505 U.S. 214, 231 (1992).As one court in thislistrict put it, “the
ancient maxim de minimis non curat lex might weNé&een coined for the occasion in which a
conversion claim is brought based solely onltss of paper and toner consumed during the
generation of a one-page unsolicited fax advertisemediishecrafters633 F. Supp. 2d at 613
(citation and internal quotation marks omittedny damages from the ink, toner, and paper in
connection with this ta-page fax are plainlge minimis Seeid. at 615; accord.M. Sign 871

F. Supp. 2d at 767-6&aldo Sign 2010 WL 276701, at *3Sturdy v. Medtrak Educ. Servs.
LLC, 2014 WL 2727200, at *5 (C.D. Ill. June 16, 201&prrett v. Rangle Dental Lap2010
WL 3034709, at *1 (N.D. lll. Aug. 3, 20108BC Bus. Forms, Inc. v. Pridamor, In@009 WL
4679477, at *3 (N.D. Ill. Dec. 1, 2009).“[T]he most [Plaintiff] can hope to gain from a
favorable judgment on Count [Il] is a few penni€Bhis fact was true the moment the fax was
printed, and has not changed since that point in tinfealdo Sign 2010 WL 276701, at *3.
Plaintiff's mere assertion that “at least nomidamages [should be] awarded for the invasion of

[its] property rights” does not altehe fact that this invasion was not “severe enough to justify

®> In no way does the Court “overrule the determinatib@ongress and the lllinois legislature” [33, at 10]

in reaching this conclusion. The viability of a coonmmaw conversion claim has no bearing on Plaintiff's
TCPA claim. Nor does Plaintiff actually contend that the Illinois legislature in adopting 720 Ill. Comp.
Stat. Ann. 5/26-3—a criminal statute—provided a pevaght of action to recipients of unwanted faxes
or rendered unavailable tkde minimismaxim in conversion cases.

® Plaintiff does not wrestle with any of the cases detimieer the last decade that have expressly declined

to follow Centerline Equip. Corp. v. Banner Pers. Serv.,,1Bd5 F. Supp. 2d 768 (N.D. Ill. 2008), on
whether a plaintiff can state a conversion claim based on the receipt of a single junk fax. Dismissing such
claims under thee minimismaxim has been the trend in authority in this circuit.
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the payment of nominal damagesOld Town Pizza2012 WL 638765, at *3. Moreover,
“[clumulative allegations of gutative class in a complaint cannot be used to prop up an
otherwise trivial claim that isnable to stand on its ownS3tonecrafters633 F. Supp. 2d at 614.
Accordingly, the Court grants the motion temiss Plaintiff's conversn claim (Count III).

D. Trespassto Chattels

A trespass to chattels requires “[a]n injuoy or interference with possession, with or
without physical force, * * to personal property.”Sotelo v. DirectRevenue, LLB84 F. Supp.
2d 1219, 1229 (N.D. Ill. 2005) (ciiah and internal quotation marlomitted). It can occur by
“intentionally (a) disposssing another of the chattel, @v) using or intermeddling with a
chattel in the possession of anotheld’ (citation and internal quotation marks omitted). “Harm
to the personal property or dimition of its quality, conditionpr value as a result of a
defendant’s use can alsesult in liability.” Id. In addition, causation and damages are elements
of a trespass to chattel claim. Semvis v. Weis2012 WL 45242, at *3 (ND. Ill. Jan. 5, 2012)
(describing this claim as “aantiquated cause of action that has reemerged in recent years,
mostly regarding claims involving abuses of enaaitl the Internet”). Thigort is “on the same
spectrum” as conversion and differs “only wittspect to the extent ahterference with the
property owner’s rights.” G. Neil Garrett, D.D.S., P.C. v. New Albertson’s, 2014 WL
2198242, at *5 (N.D. lll. May 27, 2014).

Plaintiff contends that Defendtis faxes “interfered with use of [Plaintiff's] receiving
equipment” (presumably, its fax machine) andristitutes a trespass to such equipment.” [1,
180.] Plaintiff does not allege, however, that fax machine was harmed in any way or the

machine’s quality, condition, or value diminishedaagesult of receivinghis fax. Moreover, to

" The parties debate whether Plaintiff received a diffdimile or received a paper fax. At this stage,
the Court accepts as true Plaintiff's allegation thatgeived a tangible fax that was printed. [33, at 13.]
That said, Plaintiff's trespass claim pensbnly to its fax machine [1, { 80].
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the extent Plaintiff alleges that Defendantedctnegligently” in engging in such conduct [1,
1 81], this state of mind is inficient to state a claim. CGeaphus v. Lilly691 F. Supp. 127,
135 (N.D. Ill. 1988) (“Where damagatentionally inflicted on personaproperty belonging to
another does not result in complete destruction of the item, a claim for trespass to chattel will
lie.” (emphasis added)). But even to the ektthat Plaintiff alleges that Defendant acted
intentionally by “using or intermeddling with” Plaintiff's fax machine by transmitting an
unwanted fax to this machine, this fleetinterference fails to state a claim under dieeminimis
non curat lexmaxim as well. Se6. Neil 2014 WL 2198242, at *Sturdy 2014 WL 2727200,
at *5. Plaintiff does not contend that this dg®mavould be anything more than a few pennies.
That state of affairs is equally true now as iswdnen Plaintiff received this fax. As a result, the
Court grants the motion to dismiss Pldifgitrespass to chattels claim (Count V).

E. Nuisance

“A private nuisance is a sufastial invasion of anothes’ interest in the use and
enjoyment of his or her land. The invasion must bebstantial, either tantional or negligent,
and unreasonable.”In re Chicago Flood Litig. 176 Ill. 2d 179, 2041997). The lllinois
Supreme Court “has repeatedlysdebed a nuisance as somethihgt is offensive, physically,
to the senses and by such offeesiess makes life uncomfortabldd. at 205 (citation omitted).
“Typical examples would be smoke, fumes, dugtration, or noise mduced by defendant on
his own land and impairing the usedaenjoyment of neighboring landId. at 205-06. “The
standard for determining if particular condaonstitutes a nuisance is the conduct’s effect on a
reasonable personld. at 204.

“This court agrees with Defendant[] that tiegle unsolicited fax advertisement at issue

here was not a substantial invasion diRtiff's enjoyment of his property.”Sturdy 2014 WL
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2727200, at *5. A reasonable person would not cenglte receipt of a single, two-page fax to
be offensive in a way that makes life uncondbté or to be a substantial and unreasonable
invasion of their enjoyment of their property'The conduct here is far removed from that
presented in classic nuisance cases, such agigolbr noise of a perpetual or ongoing nature”
and Plaintiff's argument “not opldistorts the meaning of aipate nuisance, but equates any
singularde minimisencroachment or trespass into a private nuisargefiweihs v. Chase Home
Fin., LLC, 2015 IL App (1st) 140683, 1 42. “No lllinois decisions were found by this court or
cited by the plaintiff that recognize a privatesance action for interference with a fax machine
and its paper, which are personal propert§.” Neil 2014 WL 2198242, at *5While Plaintiff
cites cases that discuss the TCPIggislative history ad describe junk faxess a “nuisance” in
the common sense of the word, they “do mopport Plaintiffs ontention that a single
unsolicited fax gives rise ta claim for private nuisanagnder Illinois common law.” Sturdy
2014 WL 2727200, at *5 (rejecting the same argumamdiscases cited by Pidiiff's attorneys in
the instant litigation). Therefore, Plaintiffsivate nuisance claim @int IV) is dismissed.
IV.  Conclusion

For the foregoing reasons, the Court grantsart and denies in paDefendant’s motion
to dismiss [29]. The Court grants the motiondismiss Counts Il through V, but denies the
motion to dismiss Count I. This case is setftother status on June 15, 2017, at 9:00 a.m. to

discuss pre-trial scheduling atite possibility of settlement.

Dated:May 17,2017 'ZE%E e - ;/

RobertM. Dow, Jr. &~
UnitedState<District Judge
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