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IN THE UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

VERONICA PRICE, et al. )
)
) No.16-cv-8268
Raintiffs, )
)
V. ) Hon Amy J.St.Eve
)
THE CITY OF CHICAGO, et. al. )
)
)
Defendants. )

MEMORANDUM OPINION AND ORDER

AMY J. ST. EVE, District Court Judge:

Defendants the City of Chicago (the “CityRahm Emmanuel in hidfacial capacity as
the Mayor of the City of Chicago, Rebekah Schedthin her official capacity as Commissioner
of Transportation for the City of Chicago, and Eddi Johnson in his official capacity as the
Superintendent of the Chicago Police Departnfemitectively, “Defendats”) move to dismiss
Plaintiffs Veronica Price, DasliBergquist, Ana Scheidler, Anna Marie Scinto Mesia, the Pro-
Life Action League, and The Livero-Life Group’s (collectivel, “Plaintiffs”) complaint under
Federal Rule of Civil Procedure 12(b)(6). (R. 169r the following reasons, the Court grants in

part and denies in paDefendants’ motion.
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BACKGROUND?
Factual Allegations
This case centers on the CdlyChicago’s Disorderly Conduct Ordinance (the
“Ordinance”), which was enacted in October 2608 provides that a person commits disorderly
conduct when he:
knowingly approaches another pamswithin eight feet of such
person, unless such other perswmsents, for the purpose of
passing a leaflet or handbill to sgiaying a sign to, or engaging in
oral protest, education, or coutisg with such other person in the
public way within a radius of 50 & from any entrance door to a
hospital, medical clinic or healthcare facility.
Municipal Code of Chicago (“MCC") § 8—4-010(j)(D;Journal of the Proceedings of the City
Council of the City of Chicago, lllinois, @c7, 2009, 72711-12. The Ordinance is modeled on
and nearly identical to a Colorathw upheld as constitutional Hill v. Coloradg 530 U.S. 703
(2000). The only material difference betweentthe laws is the size dhe area within which
the eight-foot “bubble zone” appk: the Ordinance’s restriotis apply inside of a 50-foot
radius, while the Colorado statute’s restaos applied within a 100-foot radiu€ompareMCC
8§ 8-4-010(j)(1)with Hill, 530 U.S. at 707 n.1 (quoti@plo. Rev. Stat. § 18-9-122(3)).
Plaintiffs are citizens anorganizations “who peacefully ercise their First Amendment
rights on the public ways nearahbon clinics in the City oChicago by reaching out to women
who are approaching the clinics for the purpossectiring abortion in ordéo share alternatives

and inform the women of the dangers inherertbortion.” (R. 1, Compl., at 1 4.) They

“counsel, pray, display signs, [and] distribute litara . . . on the public sidewalks and rights of

1 The facts presented in the Backgroame taken from the complaint and @resumed true for the purpose of
resolving the pending motion to dismisSee Teamsters Local Union No. 705 v. Burlington N. Santa Fe,141C
F.3d 819, 823 (7th Cir. 2014AJam v. Miller Brewing Cq.709 F.3d 662, 665—66 (7th Cir. 2018¢e als®Bell Atl.
Corp. v. Twombly550 U.S. 544, 555 (2007).



way outside abortion clinics amiisewhere on the public ways in the City of Chicagdd: &t
1 19.) Particularly relevant to this cas¢his practice of “sidewalkounsel[ing],” in which
Plaintiffs “attempt to engage women apgeching the abortion clinics in a one-on-one
conversation in a calm, intimate manner in otdesffer information about the dangers involved
in abortion and to offer alternatives to abamteind help in pursuing those alternativedd. &t
1 20.) Plaintiffs allege thaheir communication is mostfettive when coming into close
contact with women, which allowRlaintiffs to hand out litetare and avoid shoutingld( at
11 21-25.)

Plaintiffs allege that officers from the €hgo Police Department (“CPD”) have enforced
the Ordinance against Plaintiffs when it doesapply, preventing the excise of their First
Amendment rights. Id. at { 31.) Plaintiffs detail the follang incidents in their complaint:

e On November 19, 2009, near the FamilyrnPiag Associates abortion clinic known as
the Albany Medical Center (“Albany”)—whichccording to Plaintiffs is now closed—
CPD Officer Erbacci told Ana Scheidlthat the Ordinance “imposed ahsolutebuffer
zone prohibiting any pro-life counselor fromneimg within 50 feet of clinic entrance
door.” (d. at 1 5, 31 (emphasis iniginal).) He threatened to cite anyone who came
within fifty feet of the clinic door. Ifl. at 1 32.) Additionallyhe said that sidewalk
counselors could not approach within eigretfof a person walking to the clinic even
morethan fifty feet away from the doorld( at  31.) Erbacci’s understanding of the
Ordinance was incorrect, as the Ordinane@nts individuals from approaching within
eight feet of another person wiitHifty feet of a clinic door Outside of the fifty-foot
zone, the Ordinance does not apply, and, witthénfifty-foot zone, the Ordinance does
not apply to conduct that doast involve “approaching” witim eight feet of another
person.

e On November 21, 2009, at Planned Parenthasda North Center location (the “Near
North clinic”), CPD Sergeant Tietz toldd?Life Action League counselors that the
Ordinance prohibited “approachiing even standingvithin eight feet of anyone
approaching the facility entrance doorld.(at § 33 (emphasis in original).) When the
pro-life advocates “respectfullghallenged the offigés interpretation, héold them that
if he had to go get the Ordinance from theigtahe would come back and arrest them.”
(Id. at  34.) He then told agtife group to remove their sigriom within fifty feet of
the clinic door. Id.)



e On January 9, 2010, CPD Officer ¢ told pro-life counseloet the Near North clinic
that they could not come withitb0 feet of the clinic. 14. at § 36.) She then changed her
instruction to the following: “You guys cannot comvéhin eight feet of this doorway. If
you come within 50 feet of the doorway, anthm eight feet othe doorway, and start
giving them things, chanting prayers, whemeone is coming down, you will be written
an NOV. You cannot do any abortigmaudible], counseling, or anything like
that. . .. It's a law in the iy of Chicago. They made ihd I'm here to enforce it.” 1d.
(emphasis in original).Plaintiffs also allege that theand other pro-life counselors were
prohibited by the police officer from speakitigpeople going to thelinic, even if the
counselors were stationaryld(at 1 37.)

e On January 10, 2010, a CPD officer told a |fi@advocate named David Avignone that
he could not stand within eigfeet of a clinic entrance.ld. at  38.) He refused, and the
officer called for backup.lq.) Eventually, the sergetawho arrived as backup
concluded that Avignone was correcld. @t 1 39.)

e On February 13, 2010, at the Near North cli@fficer Hagan tolgro-life counselors
that they could not approach withimtéeet of the clirc entrance door.1d. at 1 40.) The
distance of ten feet is notentioned in the Ordinance.

e OnJuly 3, 2010, pro-life advocate Joseph Hollaagd praying in a ationary position on
a wall a “few feet away from the entrance door to the clinitd” at 1 42.) He was
eventually arrested for “standing withirfeé®t of the clinic entrance door.Id( at { 47.)
The arresting officer later indicated thatihterpreted the Ordinae to prohibit any kind
of verbal expression within a 50-foot buffer zonkl. &t § 49.)

e On several occasions, CPD officers have odi&aintiffs and othepro-life advocates
to stay outside of a 50-foot buffeone around clinic entrancedd.(at 1 53.) The
Plaintiffs give examples from October 6, 2012 at Albany involving Sergeant Whitney;
February 26, 2013 at Albamyvolving Officer HaranMarch 9, 2013 involving Officer
Whitney; June 6, 2015 at Albany; and August 27, 2015 at Alba(hy. at 1 53-57.)

e On October 11, 2014, at Albany, Sergeantz@isski of the CPD ordered pro-life
advocates to remain at least 50 faety from the parking lot.Id. at I 79.)

e On November 21, 2015, a CPD officer toldra-life counselor at a Family Planning
Associates clinic (the “Washington clinic”) thia¢ could not come within ten feet of the
clinic entrance. I¢. at 11 5, 58.)

e On April 2, 2016, at the Near North clint8grgeant Murphy of the CPD told pro-life
counselors to move 100 feet from the dodd. &t § 60.) After conferring with another
officer, he said they “need only move 50 faatay from any entrance to the clinic, and
for anyone entering the clinic, the pro-life advocates had to ‘give them an eight-foot

2 On this occasion, the officeiitially told Plaintiffs that they must stdifty feet away from the gate of the clinic
parking lot, but later reduced it to eight feet. (R. 1 at 1 57.)
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buffer zone.” (d.) During this interaction, Sergeaviurphy also said that counselors
could not engage with women verballydamentioned that his understanding of the
Ordinance had been informed by what thigher ups” explained to himld( at § 65.)

Plaintiffs also allege that the Ordinance ikestvely applied to prdife advocates but not

pro-choice advocates, who, according taiflffs, violate the Ordinanceld( at { 67.) They

detail the following exampleis support of their claifh

On September 27, 2014, Officer Grantz resporidexdcall from clinic escorts at the
Washington clinic. Ifl. at § 70.) Plaintiffs and othero-life advocates were ordered to
stay at least fifty feet away from the dtirentrance while pro-choice clinic escértwere
allowed free rein within the buffer zone.Td()

On October 4, 2014, Officer Grantz orderediftiffs to remain 10-15 feet away from

the Washington clinic entrance, but he dat order the pro-choice escorts to do the
same. Id. at 7 72—-73.) Officer Grantz told Plaffgithat the Ordinance did not apply to
the escorts because “are invited by theicland have ‘authorized entry into the

building.” (Id. at  74.) During the same day a& #ame clinic, CPD Officer Schipplick
told pro-life advocates that they must remain at least eight feet from the clinic door, but
the officer also told the pro-life adeates that the pro-choice escortsmidhave to be at
least eight feet away.ld at 11 77-78.)

On October 29, 2014, plaintiff David Bergqussbod near the Wastgton clinic door

with a sign expressing sipro-life views. Id. at § 85.) An employee of Pro-Life Action
League eventually took his place, and Bergguisved about four feet from the entrance.
(Id. at  86.) CPD officers amed and told the prlife counselors thahey should move
back because they were obstructing the engarwhich Plaintiffs say was not trudd.(

at  87.) Later, after a clinic escort cdaiped, one of the offiers “immediately took”

the escort’s side, telling the Pro-Life Aati League employee to move eight feet away
from the door. I¢. at 1 88.)

On April 4, 2015, responding to complaints bg4ghoice escorts, the police told pro-life
counselors to move seven or eight feet afmay the door baseoh the Ordinance.Id.

at 11 91-94.) “While Plaintiffs and their capes were prohibited even from stationing
themselves within eight feet of the clinictemnce, . . . the escorts moved freely within the
prohibited zone.” Ifl. at § 95.)

3 All of the examples of selective enforcement also corstéxamples of misapplication of the Ordinance, since the
Ordinance applies equally toglife and pro-choice advocates.

4 Based on the complaint, clinic escorts are akin to alpoice version of a pro-life counselor. They appear to act
as counterprotestors against pro-life psbors, and they attempt to shield clinic patients from pro-life counselors.

5



e On May 21, 2015, Plaintiff Ann Scheidlergaged a woman parking her car at the
Albany clinic on the street.Id. at  96.) A pro-choice estdold her to go to the
parking lot and shoved herld() Officer Scalera of the CPMook the side of the escort,
telling Ms. Scheidler that she had right ‘to bother people.” I4. at § 97.) He did not
“instruct the escorts or caati them in any manner.”ld; at { 98.)

e On June 6, 2015, at the Washington clinic, aickscort admitted to the police that she
had “bumped” a pro-life advocate who claoibat the escort had shoved hdd. &t
1 99.) The responding officer, fi@fer Little, “declined to egn document the incident.”

(1d.)

e On April 2, 2016, with a police officer preseatpro-life counselor wanear the door of a
clinic and “reached out to hand [a woman gdimg the clinic] a gift bag,” but a clinic
escort blocked the counseloid.(at 1 101-02.) “The womdentering the clinic]
stopped, hesitated, as if she were going to domo for the bag, but the escort took her
by the arm and pulled her into the clinicfd.§

Plaintiffs also allege that the nonenforcemafithe Ordinance and other laws against the
clinic escorts has caused them to grow “more aggressile.at( 90.) They enumerate various
instances in which escorts have acted aggrdgsavel have blocked Plaintiffs’ movements and
messages.See, e.gid. at 11 42—-45, 81-105.) Some ofsk instances involve escorts
approaching pro-life advocatesorder them to move Sge, e.qgid. 11 43, 96, 101.)

Additionally, Plaintiffs allege tht escorts regularly violate ti@rdinance, but “the police have
never applied the Ordinance against sestorts and pro-choice advocatedd. &t 1 69.)
. Procedural History

Plaintiffs filed their complaint on August 23016. (R. 1.) They allege four causes of
action. First, Plaintiffs claim the Ordinancehites the First Amendent on its face and as
applied. [d. at 11 109-32.) Second, Plaintiffs allelgat the Ordinance violates their due
process rights under the Fourteenth Amendroarits face and applied because it is

unconstitutionally vague.ld. at 11 133—-39.) Third, Plaintiftdaim a violation of the Equal

Protection Clause based on selecaméorcement of the Ordinancdd.(at 1Y 140-48.) Fourth,



Plaintiffs allege a violationf the lllinois Constitution. I¢l. at  149-53.) Plaintiffs seek
declaratory relief, injunctive relief, nominal damagand attorneys’ fees and costs. (R. 1 at 32.)
LEGAL STANDARD

“A motion to dismiss pursuant to Federall®af Civil Procedurd 2(b)(6) challenges the
viability of a complaint by arguing that itifa to state a claim upon which relief may be
granted.” Camasta v. Jos. A. Bank Clothiers, ['®61 F.3d 732, 736 (7th Cir. 2014). Under
Rule 8(a)(2), a complaint must include “a shard @lain statement of the claim showing that the
pleader is entitled to relief.” Fed. R. Civ.8a)(2). The short and plain statement under Rule
8(a)(2) must “give the defenddiair notice of what the . . . @m is and the grounds upon which
it rests.” Bell Atl. Corp. v. Twomb|y550 U.S. 544, 555 (2007) (quotiG®nley v. Gibson355
U.S. 41, 47 (1957)). A plaintiff's “[flactual allegans must be enough to raise a right to relief
above the speculative levelld. Put differently, “a complainnust contain sufficient factual
matter, accepted as true, to ‘state a ckaimelief that is plausible on its face.Ashcroft v.
Igbal, 556 U.S. 662, 678 (2009) (quotiigrvombly 550 U.S. at 570). In determining the
sufficiency of a complaint underdlplausibility standard, courtsust “accept all well-pleaded
facts as true and draw reasonablerirfiees in [a plaintiff's] favor.”Roberts v. City of Chicago
817 F.3d 561, 564 (7th Cir. 2016).

ANALYSIS

First Amendment Facial Challenge

Defendants argue that dismissal is required because, under Supreme Court precedent
involving a materially identical law, the Ordinamis a content neutralsteiction on speech that
passes constitutional muster undeeimediate scrutiny review SéeR. 18, Defs.” Mem. Supp.

Mot. Dismiss, at 3.)



“The First Amendment, applicable tcetlbtates through theokrteenth Amendment,
prohibits the enactment of lawsiadging the freedom of speech.Reed v. Town of Gilbert
135 S. Ct. 2218, 2226 (2015) (quoting U.S. Const. amend. 1). “Content-based laws—those that
target speech based on its communicative ctrtare presumptively unconstitutional” and are
subject to strict scrutinyld. at 2226—-27. Content-neutral latiiat restrict speech in a public
forum like a sidewalk, on the other hand,&'aubject to an intermediate level of
scrutiny . . . because in most cases they posssaiéstantial risk of excising certain ideas or
viewpoints from the public dialogue ACLU of Ill. v. Alvarez679 F.3d 583, 603 (7th Cir. 2012)
(alternation in dginal) (quotingTurner Broad. Sys., Inc. v. F.C,612 U.S. 622, 642 (1994));
see McCullen v. Coakle$34 S. Ct. 2518, 2529, 2534 (2014) (“[E]ven in a public forum the
government may impose reasonable restrictiontherime, place, or manner of protected
speech, provided the restrictioar® justified without reference the content of the regulated
speech, that they are narrowly tailored to sersigmificant governmental tarest, and that they
leave open ample altetinge channels for communication tbfe information.” (quotation mark
omitted) (quotingVard v. Rock Against RacisdBl1 U.S. 781, 791 (1989))).

The parties here dispute whether the @adce is content neat or not, and thus
whether strict or interméake scrutiny applies.QompareR. 18 at 3—6with R. 21, Pl.’s
Response Mot. Dismiss, at 4-8.) Defendants contend that dillderColoradg 530 U.S. 703
(2000), the statute is content-neutrBlaintiffs, in contrast, argue théill is no longer good law
in light of McCullen v. Coakleyl34 S. Ct. 2518 (2014), aRked v. Town of Gilbert35 S. Ct.
2218 (2015). The Court noturns to those cases.

In Hill, the Supreme Court held that a Colorathiute—which, as Plaintiffs recognize,

was nearly identical to the Ordinance at issue h&. 15, Mem. Supp. Mot. Prelim. Inj., at 6 &



n.1l)—was content neutral amdlid under intermediate scrutiny. 530 U.S. at 707 n.1, 725-30.
Indeed, as previously noted, thdyomaterial difference between the two laws is the size of the
area within which the eight-foot tbble zone” applies: the Ordinais restrictions apply inside
of a 50-foot radius, while the Colorado statute'strictions applied with a 100-foot radius.
CompareMCC § 8-4-010(j)(1)with Hill, 530 U.S. at 707 n.1 (quotir@plo. Rev. Stat. § 18-9-
122(3)).

The Supreme Court first concludeathhe statute was content neutHl|, 530 U.S. at
725, explaining that (1) “it [was] a regulation o&tplaces where some speech may occur” rather
than a “regulation of speech”;)(at was not adopted ‘because disagreement with the message
it conveys’ and the law’s “regtitions apply equally to alemonstrators, regardless of
viewpoint, and the statutory language makes fere@ace to the content of the speech”; and
(3) “the State’s interests in protecting accsd privacy, and providing the police with clear
guidelines, are unrelated to the aanmttof the demonstrators’ speecidl,’at 719—-20 (quoting
Ward 491 U.S. at 791). Additiongllthe Court noted that the statute “places no restrictions
on—and clearly does not prohibit—either a paricwiewpoint or any subject matter that may
be discussed by a speakeld. at 723.

In reaching its conclusion, @nCourt rejected the argumehat the statute was content-
based “[b]Jecause the content of the oral statements made by an approaching speaker must
sometimes be examined to determine whettieknowing approach overed by the statute”—
that is, to determine whether the speaker @gghred another person for the purposes of, among
other things, “engaging iaral protest, education, or counselingd. at 707 n.1, 720. The Court
explained that it is acceptable “to look at the eanhbf an oral or written statement in order to

determine whether a rule of law applies to a sewf conduct’—for example, to determine if a



communication is a threat an offer to sell goodsld. at 721. With regard to the conduct that
the Colorado statute addressed, the Court noteditigtnlikely that trere would often be any
need to know exactly what words were spokeorder to determine whether ‘sidewalk
counselors’ are engaging in ‘oral protest, education, or cougseimer than pure social or
random conversation.ld. Moreover, the Court explained that in the theoretical case in which
reviewing the content of a statement were necessatgtermine if it is covered by the statute,
such a review would be a “cursory examinatitmtietermine if the communication were “casual
conversation.”ld. at 721-22.

A. McCullen Did Not Overrule Hill

Plaintiffs contend that “[t]he verfpundations of the Court’s reasoningHill have been
eviscerated bicCullen. . . andReed’ (R. 21 at5.) IrMcCullen the Supreme Court
considered a Massachusetts statute that, lysaélaking, prevented individuals from knowingly
standing on a public way or sidewalk within 35 feeain entrance to a reproductive health care
facility during business hours. 134 S. Ct2826. Various exemptions existed for people
entering or leaving the facilitgmployees or agents of the 1dgj law enforcement and other
municipal agents, and people using the pubtewalk or right of way for the purpose of
reaching a location other than theneductive health care facilityid. The statute iMcCullen
differed from the law at issue Hiill as well as the Ordinance, which do not ban people from
standing near clinics, but rather prevent pefolm approaching within eight feet of another
person within a certain radius of a healthcaodifg without consent for particular purposes.
See supra Although the Court found ¢hMassachusetts law contemd viewpoint neutral,
McCullen 134 S. Ct. at 2534, it hettat the law failed under intermediate scrutidy at 2534—

41.
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Plaintiffs, drawing on a concurring opinion frdiicCullen contend that “the majority
[opinion] had sub silentioland perhaps imlvertently) overruledHill” with its observation that a
law ‘would not be content neutrélit were concerned with undeable effects that arise from
the direct impact of speech aas audience or [l]isteners’ reactions to speech.” (R. 21 at5
(quotingMcCullen 134 S. Ct. at 2546 (Scalia, J., concurrifggCullen 134 S. Ct. at 2531-32
(majority op.) (citation omitted) (internal quotai marks omitted)).) The interest of avoiding
the undesirable effects that arise from speechntffaiargue, “was a core justification for the
Colorado statute, and ththll , undermined by the majority [iMcCuller], was overruled, even
if not expressly, in thgiew of the three conering justices.” Id. (citing Hill, 530 U.S. at 715
(explaining that states have a legitimate intereiterhealth and safety of their citizens and that
this interest “may justify a special focus onmpeded access to health care facilities and the
avoidance of potential trauma to patients asgediwith confrontatinal protests”)).)

The question then is whethidill still binds this Court afteMcCullen The Supreme
Court has made clear “that ‘[i]f a precedent bE[Supreme Court] has direct application in a
case, yet appears to rest on reasons rejectednim ather line of decisianthe Court of Appeals
should follow the case which direcitpntrols, leaving to [the Sugime] Court the prerogative of
overruling its own decisions.Agostini v. Felton521 U.S. 203, 237 (1997) (quotiRpdriguez
de Quijas v. Shearson/Am. Express,,1460 U.S. 477, 484 (1989pee also Bosse v.

Oklahoma 137 S. Ct. 1, 2 (2016) (per curiam) (“Qdecisions remain binding precedent until
we see fit to reconsider them, regardless adtivbr subsequent cases have raised doubts about
their continuing vitality.” (quotingHohn v. United State$24 U.S. 236, 252-53 (1998))). The
Seventh Circuit has said, however, “We are bound to follow a decision of the Supreme Court

unless we are powerfully convinced that thedf®me] Court would overrule it at the first
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opportunity.” Colby v. J.C. Penney C&11 F.2d 1119, 1123 (7th Cir. 198%ge also Olson v.
Paine, Webber, Jackson & Curtis, In806 F.2d 731, 734 (7th Cir. 1986) (“Ordinarily a lower
court has no authority to rejea doctrine developed by a heglone. If, however, events
subsequent to the last dgioin by the higher court approvitige doctrine—especially later
decisions by that court, orastitory changes—make it almostteén that the higher court would
repudiate the doctrine if given aasfte to do so, the lower courtist required to adhere to the
doctrine.”);F.D.I.C. v. MahajanNo. 11 C 7590, 2013 WL 3771419, at *2 (N.D. Ill. July 16,
2013).

The Court cannot conclude tHdill is no longer good law aftéicCullen First,Hill is
directly on point—the Ordinance isalsame as the statute at issuilh except for the size of
the radius in which the 8-foot bubble zones gffile Ordinance provides for a smaller radius
and thus restricts less spedishn the Colorado statutecCullen in contrast dealt with a
similar but ultimately distinct statute, egplained above. Second, the Supreme Court in
McCullengranted certiorari on two gstons: (1) “Whether the Et Circuit erred in upholding
Massachusetts’ selectiexclusion law under the First andufteenth Amendments, on its face
and as applied to petitioners?”; and (2Hill . . . permits enforcement of this law, whethidt
should be limited or overruled?” Petition for a Writ of CertioristtCullen 134 S. Ct. 2518
(2014), (No. 12-1168), 2013 WL 1247969, atMicCullen 133 S. Ct. 2857 (2013). The
majority opinion inMcCullen however, does not cite Hill except to note that a predecessor to
the Massachusetts law “was modeled on a sirfitdorado law that this Court had upheld” and
that the First Circuit relied oHill to sustain the former versiah the Massachusetts statute.
134 S. Ct. at 2525. Given the preeetindicating that a district aot must act with the utmost

restraint when determining ifdirectly applicable Supremeo@rt case is still controlling, the
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Court will not presume thilcCullenCourt overruledill without mentioning doing so,
particularly when the quéien of whether to overrulelill was squarely before the Co@riThird,
it is not clear, as Plaintiffargue, that the statute fradill was “concerned with undesirable
effects that arise from the direct impact oéeph on its audience or [l]isteners’ reactions to
speech.” (R. 21 at 5 (internal quotation marks omitted) (quicQullen 134 S. Ct. at 2531—
32).) Instead, thelill Court focused on patients’ privatoyerests in avoiding unwanted,
intrusive communication in situations in whiatoiding such communicati is not practical.
See Hill 530 U.S. at 715-18. Furthermore, the statuMa@ullenwas content neutral and
similarly oriented to protectg patient access to healthcaBeel34 S. Ct. at 2534-35.

B. Reed Did Not OverruleHill

Plaintiffs also argue thahe Ordinance is not caarit neutral in light oReed That case
dealt with a town’s “comprehensive code goweg the manner in which people may display
outdoor signs.”"Reed 135 S. Ct. at 2224. The “sign &gorohibited the display of outdoor
signs without a permit, but exempted 23 categories of siginsThe Supreme Court identified
three categories as piaularly relevant.ld. The first was “Ideological Sign[s],” which
“include[d] any ‘sign communicating a messagedeas for noncommercial purposes that is not
a Construction Sign, Directional Sign, TempgrBirectional Sign Relating to a Qualifying
Event, Political Sign, Garage Sale Signaaign owned or required by a governmental
agency.” Id. (first alteration in original) (quoton Gilbert, Ariz., Land Development Code
(“Sign Code”), Glossary of Geral Terms at 23)). These signs could measure up to twenty
square feet and be “placed in all ‘g districts’ without time limits.”1d. (quoting Sign Code,

§ 4.402(J)). The second category of signs Wolitical Sign[s],” which included “any

5 Two of the justices in the majority Hill also joined the majority iMcCullen While this is not dispositive, it
suggests thaticCullendid not casHill aside.
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‘temporary sign designed to influence the outecof an election called by a public bodyd.
(alteration in original) (quotin&ign Code, Glossary at 23). &Bign Code treated these signs
“less favorably than ideological signsld. The third category afigns was “Temporary
Directional Signs Relating to a Qualifying Event,” which included “any ‘Temporary Sign
intended to direct pedestrians, motoristg] ather passerby to a diygng event”—a term
defined as any “assembly, gathering, activitymareting sponsored, arranged, or promoted by a
religious, charitable, communityrsce, educational, or othemsilar non-profit organization.”
Id. (internal quotation marks omitted) (quotingy®iCode, Glossary at 25). The Sign Code
treated Temporary Directionaldis less favorably than bothelological Signs and Political
Signs. Id.

The Supreme Court concluded that thgnSCode was “content based on its fackel.”at
2227. The Court explained that the Sign Codendd (1) Temporary Directional Signs “on the
basis of whether a sign conveys the messageadting the public to church or some other
‘qualifying event,” (2) Political Signs “on the b of whether a signimessage is ‘designed to

m

influence the outcome of an election,” and [@ological Signs “on the basis of whether a sign
‘comunicat[es] a message or ideas’ that dofihetithin the Code’sother categories.d.

(quoting Sign Code, Glossary at 23-25). Assaltethe Court reasoned, the “restrictions in the
Sign Code that apply to any giveign . . . depend entirely ¢ime communicative content of the
sign.” Id. The Court added that “[m]ore to the poitihe [petitioner] Gwurch’s signs inviting
people to attend its worship sers are treated differently flosigns conveying other types of
ideas.” Id.

Plaintiffs point to language iReedn which the Supreme Court noted: “Some facial

distinctions based on a message are obvious)idgfregulated speech by particular subject
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matter, and others are more subdlefining regulated speech by its function or purpoBeth
are distinctions drawn based thre message a speaker conveysl, therefore, are subject to
strict scrutiny.” (R. 21 at Gmphasis in original) (quotingeed 135 S. Ct. at 2227).) The
Ordinance, Plaintiffs argue, “on its facguéates speech by its function or purposiel”
Furthermore, Plaintiffs contend:
The Court inReedrejected arguments of the government that the
regulation could be considered cortarutral, even if it expressly
drew distinctions based on commeetive content, as long as the
Town did not regulate based aisagreement with the message
contained, Reed, 135 S. Ct. at 2227, oif its interests in
regulating were unrelated to tlwentent of the regulated speech.
Id. at 2228. Similar reams were approved iill, see530 U.S. at
719-20, but the Court iReeddecided that thes@stification put
the cart before the horse: they skipped “the crucial first step in the
content-neutrality analysis: detammg whether the law is content
neutral on its face.” 135 S. Ct. at 2228.
(R. 21 at 6-7.)

Evenif Reedseemingly conflicts with some #&fill’s reasoning, the Court cannot hold
thatHill is no longer bindin§. First and most importdy, the Supreme Court iReeddid not
discuss whether it correctly decidedl or whether it overruledlill. Second, while Plaintiffs
correctly note that thElill Court relied on the conclusionsath(1) the Colorado law was not
enacted because of disagreement with a partimdasage and (2) the state’s interests embodied
in the law were unrelated to the content of spelddh, 530 U.S. at 719-20, this reliance was not
the only basis foHill’s outcome. The Supreme Court asmnted out, for example, that the

Colorado statute regulated thiaces where speech may ocrather than speech itselfd. at

719.

6 As Defendants point out, one court has “note[d] that the holdiRgéudid not overturn the holding[] iHfill .”
Reilly v. City of HarrisburgNo. 1:16-CV-0510, 2016 WL 4539207, at *3 n.4 (M.D. Pa. Aug. 31, 2016); (R. 18 at 4
n.l1.).
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Additionally, while theReedCourt said that laws thdefine speech based on “its
function or purpose” are not contareutral, 135 S. Ct. at 2223¢e also idat 2230t is not
clear—especially in lightf the Supreme Courtdirective to follow an on-point case even if
subsequent cases appear jeakthe on-point case’s reasngi—that the statute at issueHill is
such a law. IReedthe Sign Code “depend[ed] entiralyg the communicative content of the
sign.” Id. at 2227. As the Court explained, a sigiorming people of a book club meeting in
which participants would discuss the workslohn Locke would “be treated differently from a
sign expressing the view that one should Y¥otene of Locke’s followers in an upcoming
election, and both signs w[ould] beated differently from a sign expressing an ideological view
rooted in Locke’s theory of governmentld. InHill, in contrast, it was not the message of the
speech that was important—instead it wasrttanner of speech. 530 U.S. at 721-22. The
Colorado law singled out messages conveysultih “leafletting, displaying a sign, or engaging
in oral protest, education, or counselinigit, unlike the Sign Code, the Colorado law had
nothing to say about what onan talk, counsel, educateppast, or leaflet aboutd. at 707 n.1;
see also Turneb12 U.S. at 645 (explaining that ruleattinake distinctions “based only upon
the manner in which speakers transmit their messages to viewers, and not upon the messages

they carry” are not presumed\ilate the First Amendment).

7 Plaintiffs also rely omNorton v. City of Springfield06 F.3d 411 (7th Cir. 2015), a case in which the Seventh
Circuit appliedReedo an ordinance that prohibited oral requests for an immediate donation of money and
concluded that the ordinance was not content neuttattondoes not help Plaintiffs here, however, because it is
not a decision of the Supreme Court &hlll was not directly on point in that case. Additionally, the Ordinance,
unlike the law at issue iINorton, is not clearly a “suleict-matter regulation.’Norton, 806 F.3d at 412. INorton,

the law mandated that in certain situations people could not speak about a particularssiject for an

immediate donation of moneyd. The Ordinance, in contrast, permits individuals to speak about any subject, but
limits the manner in which they convey informatiae.( by prohibiting counseling). In other words, the Ordinance
is not clearly a “law distinguishing one kind of speech from another by reference to its meidninfpt example,

“a law that distinguishes discussion of baseball from discussion of polltief,Field Media LLC v. City of

Chicagq 822 F.3d 988, 992 (7th Cir. 2016). Given that the lavidoirtonand this case are not exactly alike and
given that the Court is bound to folldwill, which is directly on point, the Court must apply the holdinglitf
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C. Hill Controlsthe Intermediate Scrutiny Analysis

Because the Ordinance is content neutral Gburt must determine if the Ordinance is
narrowly tailored to serve a legitimate and sigaifiit governmental interest and that “it leaves
open ample alternative channels for communicatid#ill’, 530 U.S. at 725-26Hill upheld a
statute under the intermetkascrutiny test that was materiaitientical to the law at issue here
except that the Ordinance has a smaller radiwdich the eight-foobubble zone applies (and
therefore is less restrictive than the Colorado statideat 725-30. The City of Chicago
passed the Ordinance in lightldill and the government re§i@ipon it here. Becaub#ll
controls this case, Plaintiffs’ facial claim cannot succe®ee Hoye v. City of Oaklanés3 F.3d
835, 844-45 (9th Cir. 2011) (explaining thataadinance was modeled after the lawHilll , so
the “analysis of the Ordinance’s facial constitutionality [wa]s mostly controlled by that case”
except where the ordinance departed from the Colorado statute).

Plaintiffs argue that dismissal is not apprriate because Defendants carry the burden to
show evidence supporting their proffered justifion for the Ordinance and Defendants have not
submitted factual support at this stage inlitigation. (R. 21 at 6 n.3.) Here, howevElill is
directly on point and provided the model for Dedinance. “Where #hcourts have already
upheld a similar ordinance because of the governmign¢aiests at stake, a future litigant should
not be able to challenge similar governmenttdrigsts without showing some distinction at the
pleading stage.'Graff v. City of Chicago9 F.3d 1309, 1323 (7th Cir. 1993) (en banc) (plurality

op.) (discussing other Seventh Giitacases in which the court affied the dismissal of facial

Plaintiffs further argue in a sentailong footnote that the Ordinanisecontent-based because it “exempts
speech related to labor disputes at health care facilitieseburicts abortion speech. (RL at 6 n.4.) Plaintiffs
base this argument on an lllinoiats law that preempts local lawld.j Cursory argumentsisged in footnotes are
deemed waivedSee Harmon v. Gordo@12 F.3d 1044, 1053 (7th Cir. 201B@ng v. Teachers’ Ret. Sys. of,lll.
585 F.3d 344, 349 (7th Cir. 200®eith v. Ferring Pharma., IncNo. 15 FC 10381, 2016 WL 5391224, at *13
(N.D. Ill. Sept. 27, 2016). Additiotig, the Ordinance—the law the Plaintiffs challenge as content-based—makes
no distinction based on speech related to labor disputes. Instead, state law makes such a distinction.
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challenges§. Plaintiffs do not point tsufficient facts alleged ithe complaint that justify
departure from the Supreme Court’s holdingdith regarding the facial validity of a law
identical to the Ordinance in all material respgother than the Colada law’s broader radius
in which it applies). Accordingly, Plairfits’ facial First Amendment claim cannot succéed.
. As-Applied Challenges

Plaintiffs argue that evenHill controls, “it certainly ha no bearing on Plaintiffgls-
applied challengé (R. 21 at 9.) Plaintis point to two problems with the enforcement of the
Ordinance: that it is selectively enforced agaionly pro-life advocatesnd that it is regularly
misinterpreted by police officersgsulting in its enforcement intgations in which it does not
apply. (R. 21 at 13.) Defendants argue thatbert should dismiss the claim because Plaintiffs
fail to plead a claim in accordance witonell v. N.Y.C. Dep’t of Soc. Sen436 U.S. 658
(1978). (R. 18 at 10.) $®pifically, Defendants argubat under § 1983, the Cifiis not
vicariously liable for the acts as employees. Instead it is lialdle the acts of City employees
committed pursuant to a City policy. (R. 18 at 10-1According to Defendants, Plaintiffs have

failed to adequately plead that it is City polioyenforce the Ordinance only against pro-life

8 Both concurring opinions in this case agreed with the plurality opinion’s conclusion that dismissal of the plaintiff's
First Amendment claim was pppriate under the intermediate scrutiegt for reasonablentie, place, and manner
restrictions. See Graff9 F.3d at 1319-23 (plurality opidt. at 1333 (Flaum, J., concurringdl, at 1335(Ripple, J.,
concurring) (“I therefore respectfully sulirthat time, place, and manner analyisian appropriate analytical tool

for the assessment of this statute, and, like my colleagues who have joined the principal opinion, | believe that the
ordinance in question can be sustained on this basis.”). The en banc fznaél donsisted of twelve judges. Five
judges joined the plurality, three judges dissented, JGddahy joined Judge Flaum’s concurrence, and two judges
joined Judge Ripple’s concurrence (including Judge Cudahy). Consequently, a majogtgmmbtmc panel agreed

that dismissal of the plaintiff's it Amendment clainwas appropriate.

9 Plaintiffs’ arguments that the Ordinance is unconstitutionally vague and overlzeef, 27, Defs.’ Reply, at 57
(discussing Plaintiffs’ conteions)), also must fail undétill, which considered and rejected those arguments, 530
U.S. at 730-33. This Court is boundiil 's resolution of those issues. Additionally, Plaintiffs’ claim that the
ordinance is an unconstitutional prior restraint is dismissed ttitlle630 U.S. at 734, and because Plaintiffs failed
to respond to Defendants’ argument that this claim should be dismissedilhdeeeR. 27 at 9-10).

10 plaintiffs’ claims against the MayoSuperintendent of the Chicago Police Department, and the Commissioner of
the Department of Transportation aféicial capacity claims, which the @Qa construes as suits against the
municipality. See Kentucky v. Graham73 U.S. 159, 167-68 & n.14 (198%gskigian v. Nappb00 F.2d 101, 103
(7th Cir. 1990)Suber v. City of Chicagd 0 C 2876, 2011 WL 1706156, at *2 n.2 (N.D. lll. May 5, 2011).
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advocates or to enforce it improperly ituations in which it does not applyld(at 10-13.)
Consequently, Defendants contend, the Court should dismiss this cldirat 13.)

A municipality may face liability under 8983 for unconstitutional acts caused by “(1) an
official policy adopted and promulgated by ifficers; (2) a governmeal practice or custom
that, although not officially authorized, is widespread and well settled; or (3) an official with
final policy-making authority.”"Thomas v. Cook Cty. Sheriff's De@04 F.3d 293, 303 (7th Cir.
2009). With respect to the second categbtynell liability attaches ifa widespread custom or
practice violates the constitutioBable v. City of Chicagd®96 F.3d 531, 537 & n.3 (7th Cir.
2002), or if municipal “policymakers were ‘deératively indifferentas to [the] known or
obvious consequences [of a practice]”—*[i]n otlveords, they must have been aware of the
risk created by the custom or practice and mugt lfi@iled to take approjte steps to protect
[Plaintiffs].” 1d. (first alteration in original) (quotinGable 296 F.3d at 537). The training of
law enforcement personnel can be “so inadeqinatet amounts to a ‘piay’ of ‘deliberate
indifference to the rights of persons witihom the police come into contact.3mith v. City of
Joliet, 965 F.2d 235, 237 (7th Cir. 1992) (quoti@gaham v. Sauk Prairie Police Comm®i5
F.2d 1085, 1100 (7th Cir. 1990¥%ee also Alexander v. City of South Be42B F.3d 550, 557
(7th Cir. 2006). This deliberate indifferencargiard is not met by menegligence or even
gross negligence oecklessnessSmith 915 F.2d at 1100.

The Seventh Circuit has made clear thiare is no clear consensus as to how
frequently” certain conduct must occur to impd&enell liability based on a widespread custom
or practice, although the Seventhr@@it has in certain contexts held that one instance and three

instances were insufficienSee Thoma$04 F.3d at 303 (citinGosby v. Ward843 F.2d 967,
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983 (7th Cir. 1988), an@able 296 F.3d at 538). “[A] series of violdions,” however, can “lay
the premise of deliberate indifferencdd. (quotingPalmer v. Marion County327 F.3d 588,
596 (7th Cir. 2003))see also Sroga v. Preckwinkio. 14 C 06594, 2016 WL 1043427, at *7
(N.D. lll. Mar. 16, 2016) (“Genetly speaking, to adeqtely state a widespread-practice claim
underMonell, [the plaintiff] must allege repeated cotigibnal violations to raise the inference
that the [defendant municipalityjas ‘aware of the risk created by the custom or practice . . . and
failed to take appropriate step¥homas 604 F.3d at 303, or that thiek was ‘so obvious’ that
the policymakers can be said to have bégliberately indifferent to the riskiity of Canton,
Ohio v. Harris 489 U.S. 378, 389 (1989).”Hare v. County of KanéNo. 14 C 1851, 2014 WL
7213198, at *2 (N.D. Ill. Dec. 15, 2014j[l]t is not impossible for glaintiff to demonstrate the
existence of an official policy or custom by presenting evidence limited to his experience,” but
the presentation of such evidence makes it mdfieuwt to show there was a widespread custom
or practice instead of a random eve@tieverson v. Anderse®38 F.3d 763, 774 (7th Cir.
2008);see also Jaythan v. Bd. of Educ. of Sykuta ElementaryNgzhl6 C 5700, 2016 WL
6596054, at *4 (N.D. Ill. Nov. 8, 201gpublished op.). When the same incident of which a
plaintiff complains “has arisen many times ahd municipality has acgesced in the outcome,
it is possible (though not necessary) to infer there is a policy at wuidéntino v. Vill. of S.
Chi. Heights 575 F.3d 664, 675 (7th Cir. 2009) (quotirgwis v. City of Chicagat96 F.3d 645,
656 (7th Cir. 2007)).

Plaintiffs have alleged sufficient instanagsmproper enforcement of the Ordinance to

state a plausible claim undéionell. As recounted in the Background section, Plaintiffs have

1 The Court notes that i@able where the Seventh Circuit concluded that three instances were insufficient, the
litigation had proceeded to the summary judgment stage. 29&#53d. It “thus do[es] not speak to the nature of
allegations sufficient to survive a motion to dismis€aines v. Vill. of Forest PariNo. 02 C 7472, 2003 WL
21518558, at *5 (N.D. Ill. July 2, 2003).
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alleged numerous—at least fitteen—examplesnpiroper enforcement of the Ordinance at a
variety of locations involving v#@us pro-life advocates andlmp® officers. These instances
include, for example, treating the Ordinance &9-foot buffer zone, ferring to distances not
mentioned in the Ordinance, enforcing the Ordinance based on the distance from a parking lot
gate rather than the entrance dtmoa clinic, or prohibiting pro4e advocates from standing in a
particular place without reference to whethaytlwere “approaching” another person as the
Ordinance requires. Plaintiffssal allege at least seven ocoasi in which (1) the police told
pro-life advocates that they cduhot stand in a particular lagan without telling the same thing
to pro-choice advocates or (2) the police appetredflexively favor po-choice advocates over
pro-life advocates. Additionally, the Plaintiffdesye that pro-choice advocates regularly violate
the Ordinance without any policet@mvention. Taking these allegatis as true and adding in the
many times the police have intened against Plaintiffs, tf@ourt can reasonably draw an
inference that permits Plaintiffs’ selective ertiament theory to survive the current motion to
dismiss.

In short, taking all of Plaintiffs’ allegatiores true and makingasonable inferences in
their favor, the complaint sufficiently allegepattern of conduct thadicates a widespread
custom or practice of discriminatory enforcemefnthe Ordinance, deliberate indifference to the
widespread unconstitutional enforcement of thdi@mce, or a trainingolicy that is “so
inadequate that it amounts tépalicy’ of ‘deliberate indifferene to the rights of persons with
whom the police come into contact?”Smith 965 F.2d at 237 (quotir@raham 915 F.2d at

1100);cf. Serna v. Seardlo. 13-cv-03359, 2015 WL 3464460, at *2—3 (N.D. Ill. May 29, 2015)

12 Defendants have not argued that the discriminatory enforcement of the Ordinance and the improeenantf
of the Ordinance do not violate the Constitution. Instead, they focus on the question of whether Plaintiffs can tie the
allegedly unconstitutional enforcement of the Ordinance to the City of ChicagoMadeli.
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(concluding that &onell claim survived a motion to dismiss because a plaintiff need not prove
his claim at the pleading stagé)are, 2014 WL 7213198, at *2—4 (couding that a single
plaintiff's allegations of frequentstances of inadequate medicate in a jail over a twenty-five
day period were sufficient to “provide an ihgation that” a widespgad policy existed of
providing all inmates with that particular piéiff's medical needs with inadequate caMdiGee
v. City of ChicagpNo. 11 C 2512, 2011 WL 4382484, at *4 (N.D. Ill. Sept. 16, 2011)
(explaining that &onell claim survived a motion to dismiss even though the plaintiff
“provide[d] little in the way offacts regarding the specificrtours of the policy, whether the
policy was express or more akin to a custonhaw widespread it was”). Moreover given the
sufficiency of these allegations, discovery could uncover additional evidence currently
unavailable to Plaintiffs of a widesprepihctice—for example, deposition testimony of CPD
officers regarding CPD policies—which wadiurther bolster Plaintiffs’ claimsSee Olson v.
Champaign County784 F.3d 1093, 1100 (7th Cir. 2015) (explaining that plaintiffs’ “pleading
burden should be commensurate with the amoumifofmation available to them” and, in such
a situation, allegations asufficiently plausible if they ise a reasonabkxpectation that
discovery will reveal supporting evidence (quotBeusch v. Stryker Corp630 F.3d 546, 561
(7th Cir. 2010))).

Accordingly, Plaintiffs’ Equal Protectioclaim and as-applied First Amendment claim
arising from an alleged widesgad policy of discriminatory enfeement, inadequate training, or

deliberate indifference to constiional violations surviv®efendants’ motion to dismigs.

13 Defendants argue that the Court should dismisstifsirtlaims under the Illinois Constitution for the same
reasons that the Court should dismissrii#s’ claims under the st Amendment. (R. 18 at 13.) Alternatively,
Defendants request that the Courtlihecto exercise supplemental juristitim over Plaintiffs’state-law claims.

(Id.) Plaintiffs make no argument related to their lllsyoonstitutional claims. Assuming Defendants are correct
that the lllinois Constitution is coextensive with tiest Amendment—which is a questionable propositsae,
Peterson v. Vill. of Downers Grov&03 F. Supp. 3d 918, 925 n.3 (N.D. lll. 2015) (cit@ity of Chicago v. Pooh
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CONCLUSION

For the foregoing reasons, the Court grangsairt and denies in part Defendants’ motion

- &i/&'i

U.SDistrict CodrtJudge

to dismiss.

DATED: January 4, 2017 E RED

Bah Enters., In¢.865 N.E.2d 133, 168 (lll. 2006))—the Court disses the Plaintiffs’ lllinois constitutional claims
only to the extent that they mirror theléal claims dismissed in this opinion.

23



