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UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

NEIDY BERRIOS

Plaintiff, Case No. %-cv-1406
V. Hon. Jorge L. Alonso
ABM JANITORIAL SERVICES-

NORTH CENTRAL, INC., and
DONNA KLJUCANIN,

~ N N N N

Defendant.

NEIDY BERRIOS,
Plaintiff, Case No. 1&v-8295
V. Hon. Jorge L. Abnso

ABM JANITORIAL SERVICES-
NORTH CENTRAL, INC.,

N N = N N N N e N N

Defendant.

MEMORANDUM OPINION AND ORDER
After she was discharged from hemployment with defendant ABM Janitorial Services
— North Central, Inc. (*“ABM), plaintiff Neidy Berrios filed these two lawsuits. In the first case,
15-cv-1406, plaintiff asserts claims under the Family and Medical Leave Act (“FMLAdnay
defendants ABM and Donna Kljucanin (“Kljucanin”). In the second casey-B295, plaintiff
asserts claims under the Americans with Disabilities Act (“ADA”), Title VIl & @ivil Rights

Act of 1964 and the Age Discrimination in Employment Act (“ADEA”) against defehda
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ABM.! The two cases, whicarise fromthe sameset offacts, have beeconsolidated, and
defendants have fileal motion for summary judgment on the claims in both cases
l. BACKGROUND

Local Rule 56.1 outlines the requirements for the introduction of facts parties Wkeuld
considered in connection with a motion for summary judgment. The Court enforces Local Rule
56.1 strictly. McCurry v. Kenco Logistics Services, LL922 F.3d 783, 790 (7th Cir. 2019)
("We take this opportunity to reiterate that district judges may require anapliance with
local summanjudgment vles.”). Whenone party supports a fact with admissible evidence and
the other party fails to controvert the fact with admissible evidence, thé dsmms the fact
admitted. See Curtis v. Costco Wholesale Cpgf7 F.3d 215, 2189 (7th Cir. 2015)Amnons
v. Aramark Uniform Servs., In(868 F.3d 809, 8118 (7th Cir. 2004). This does not, however,
absolve the party putting forth the fact of the duty to support the fact with adeniggibence.
See Keeton v. Morningstar, 1n667 F.3d 877, 880 (7th Cir. 2012). The Court does not consider
any facts tht parties faito include in their statements of fact, because to do so would rob the
other party of the opportunity to show that the fact is disputedeviewing the parties’
statements of facts,@hCourt considers any objections opposing parties make to the admissibility
of evidence; but, where a party fails to make an objection, the objection is deamed for
purposes of these motions for summary judgment.

In this case, plaintiff has not responded to defendants’ motion for summary judgment.
Plaintiff did not respond to defendanstatement of facts, so the Court has deemed admitted
(and, thus, undisputed) every fact in defendants’ statement of facigathatipported by

admissibleevidene. Plaintiff, by failing to respond, has waived any objections to the

! Originally, plaintiff brought her claims in the second case against Kljucasineh, but
plaintiff voluntarily dismissed the claims against Kljucanin. [Docket 13, casgGuy-8295].



admissibility of defendants’ evidence. Plaintiff also failed to respond to defeshtzgal
arguments, thereby waiving any legal arguments she might havé&bkaBurton v. Board of
Regents of the Univ. of Wis. S¥b1 F.3d 690, 695 (7th Cir. 2017) (“[1]t is a weéttled rule

that a party opposing a summary judgment motion must inform the trial judge of the reasons,
legal or factual, why summary judgment shomtd be entered. If the [nonmoving party] does
not do so, and loses the motion, it cannot raise such reasons on appeal.”) (citatiey cee
alsoLittle v. Mitsubishi Motors North Amer., In@61 FedAppx. 901, 903 (7th Cir. 2008)

(failure “to preent facts or develop any legal arguments” in response to motion for summary
judgment constituted abandonment of claims)

The following facts arendisputed.Defendant ABM provides cleaning and maintenance
services to commercial buildings. Plaintiff Begbegan working as an employeeABM in
July 2002. Throughout plaintiff's employment with ABM, she worked as a custodian at
Prudential Plaza in Chicago. Plaintiff worked the night shift, wmelant5:00 p.m. to 1:00
a.m., Monday through Friday.

Whenplaintiff began working for ABM, she received a copyA®M’s employee
handbook (receipt of which she acknowledged in writing). ABM’s employee handbook, among
other things, stated that accumulating four or more absences withimasiik period could be
cause for termination of employment. In 2012, plaintiff received a copy of ABM'k mtes
(receipt of which plaintiff acknowledged in writing). Among other things, those wubek r
stated thaany nightshift employeeexpecting to ba@bsenfrom a shit must callher supervisor
at least six hours before the start of her shitthie work rules also stated that “[e]xcessive

tardiness or absenteeism is cause for termination.”



During her time at ABM, plaintiff sometimes missed work. In 2003, plaiwai$
reprimanded twice and suspendedthree daysfteraccumulatingourteen unexcused
absences. She was also reprimanded for excessive absenteeism in 2005.

Beginning in 2009, plaintiff reported to defendant Kljucanin, ABM’s Lead at Prudential
Plaza. As Leadljucanin was responsible for ordering supplies, scheduling employees to work
for absent employees anthintaininga relationshipwith the property margger at Prudential
Plaza. Kljucanin did not have the power to hire and fire employastead Kljucanin reported
to Leon Bobola (“Bobola”), who had the power to ¢idioe employees and terminate
employment.

Plaintiff continued to miss work while reging to Kljucanin. Kljucanin kept
contemporaneous notes of employee attendance by recording the reasons employees gave her
when they missed work on particular days. Plaintiff accumulated 22 unexcused absences
2010 and 25 unexcused absences in 2011.

On January 20, 2012, Bobola directed Kljucanin to suspend plaintiff for threaslays
punishment fosix unexcused absenc@scludingthree in November 2011, two in December
2011 and one on January 19, 20P2aintiff filed a grievance with her union, and the
punishment was negotiated dowratoneday suspension.

A year passed before plaintiff was again disciplined for absenteeism. Onryel8ua
2013, Bobola directed Kljucanin to suspend plaintiff for three days for plairfbifisunexcused
abseres in January 2013 and five unexcused absences from February 11 through 15, 2013.
Plaintiff filed a grievance, and the suspension was reduced to two days.

On February 27, 2013, plaintiff provided ABM with information from her psychiatrist,

Dr. Aida Mihglovic (“Dr. Mihajlovic”). Dr. Mihajlovic certified that plaintiff suffered &m



periodic flareups of depressigrluring which times plaintiféxperienced sadnesack of
energy, crying spells and difficulty getting out of bed. Dr. Mihajlovic certified plaintiff
needed intermittent FMLA leave, because, during a-figref depression, it was medically
necessary for plaintiff to be absent from work. Dr. Mihajlovic certified fgtaintiff's treatment
would require monthly followup appointments with Dr. Mihajlovic.

On March 20, 2013, ABM granted plaintiff intermittent FMLA leavin ABM human
resources employee, Elizabeth Rivera (“Rivera”) informplaghtiff that, to use FMLAédave, she
needed to let ABM know, when she called in to report an abséimat she was using leave.
Specifically, Rivera told plaintiff that she coudd soby specifying that her condition was the
reason for missing work, by saying that she was taking leawgiondicating in any other way
that FMLA leave was the reason for her absence. So long as plaintiff made soerececte
leave, her absences would be excused.

On April 1 and 2, 2013respectivelyplaintiff telephoned Klucanin and reported that she
would be absentOn April 3, 2013, plaintiff telephoned Kicanin and reported that she would
be absent through April 5, 2012\t that time, plaintiffasked to use vacation time for her
absences that week. jitanin granted the request. In those three caljsc#hin dd not in any
way indicate that she was taking intermittent FMLA leave. On May 13, 2013, June 24, 2013 and
June 25, 2013, plaintiff called off from work without in any way indicating that she vgasnta
for intermittent FMLA leave.Plairtiff testified (a& her deposition) that she could not recall why
she was absent those days.

At some point in July 2013, plaintiff telephoned Kljucanin and gaatishehadmissed
work on July 23 an@4 due to her hospitalizatieandthatshehadmissed work on July 25023

to recuperate Kljucanin informed Rivera, who sent plaintiff another certification form ab th



she could apply for leave under the FMLA in the event she had been diagnosed with an
additional serious health conditioRlaintiff returned the cafication on August 19, 2013. On
the form, plaintiff's physician indicated that plaintiff had been hospitalized gas&rointestinal
condition. ABM granted plaintiff FMLA leave for July 23 through 25, 2013.

In the meantime,mAugust 12, 2013, plaintiff called off from work without in any way
indicating a need for FMLA leave. Instead, plaintiff requested that she bedlto take that
day off as a paid birthday holiday (which was allowed under the applicable collectivaniveyga
agreement). Kljucanin granted the request. Plaintiff later testified thaosid not remember
why she had been off work that day.

On August 19, 2013, aft@faintiff returned her FMLA certification for the
gastrointestinal condition, Rivera had a conversation piahmtiff in Spanishplaintiff’s native
language. Rivera told plaintiff that if she did not indidhi® leave was the reason she was
missing work (by, for example, stating that she was taking leave or otherwisdingltbat her
absence was due to FML& hercondition) then her absence would be considered unexcused
and she would be subject to discipline. Plaintiff told Rivera that she understood addyweul
ABM notice when she needintermittent FMLA leave.

Soon thereatter, plaintiff did so. On September 11 and 30, 2013 and on October 29,
2013, wherplaintiff called off from work she statethat she needed the day off for leave
reasons. Kljucanirecorded plaintiff’'s absences for those days as FMLA leave. Other times,
including September 23, 2013 and October 28, 2013, however, plaintiff called off from work
without indicating that the reason was in any way related to FMLA loer depression or
gastrointestinal conditionSpecifically,on October 28, 201 3laintiff left a voicemail message

for Kljucanin in which she said, “Hi, Donna. This is Neidy. | am sorry | wouldeatble to



work today. Bye.”Plaintiff testified that she did not remé&er why she was absent September
23 and Octobe28, 2013

On November 1, 2013, Rivera sent to plaintiff by Federal Express a letter requesti
additional documentation of plaintiff's gastrointestinal condition. Among other thimgs;aR
stated, “As pepur conversation on August 19, 2013, when calling off from work due to the
FMLA related conditions, you need to clearly state this to your supervisor Donnarfijuda
the absence is not clearly stated as FMLA, it may be considered unexcused artdcsubjec
disciplinary action in accordance with our Attendance Policy.” Rivera confithadhe letter
was delivered to plaintiff's home by Federal Express on November 4, 2013.

On December 9, 2013, plaintiff left a message for Kljucanin, in which meskagefip
stated, “Hi, Donna. This is Neidy. | am sorry | would not be able to work today.” Bye
December 10, 2013, plaintiff lefior Kljucanin a messag&ating, “Hi, Donna. This is Neidy. |
am sorry | would not be able to work today. Sorry. Bye.” In her December 23, 2013 voice
message to Kljucanin, plaintiff stated, “Hi, Donna.isTis Neidy. You know what, | amosry |
would not be able to work today. Bye.” In her December 24, 2013 voice message to Kljucanin,
plaintiff stated, “Hi, Donna.Thisis Neidy. You know what, | am sorry | would not be able to
work today. | hope you have a Merry Christmas. | am sorry about this. Bye.”

When Kljucanin told Bobola that plaintiff had called off from work on December 23 and
24,2013 without refereting leave or either of her approveahditions Bobola asked Kljucanin
to let him know whether plaintiff returned to work on December 26, 2013. On thepR&ttiiff
left a voice message for Kljucanin, in which message plaintiff said, “étyn@. This is Neidy.

You know what, | am sorry | would be not able to work today.” Kljucanin informed Bobola.



On December 26, 2013, Bobola held a meeting with Sylvia Diemer, Marian Nussbaumer
Olund and Doug Houle, each of whom worked in ABM’s humresources department, in order
to discuss plaintiff's attendance. The four decided, in light of plaintiff's lyigsibabsenteeism,
that plaintiff's employment should be terminated for excessive absenteeising e meeting,
none of the participantaised plaintiff's age, ethnicity, national origin, FMLA status or
disability statusvhen deciding to terminate her employmeRtaintiff later testified that no one
at ABM ever called her any slurs related to her color, ethnicity, national caggnordisability.
ABM has no record of plaintiff's ever asking for an accommodation for a disability duning he
employment with ABM.

Although Kljucanin had not been involved with the decision to terminate plaintiff's
employmeniand had not made a recommendation as to what, if any, discipline plaintiff should
face) Bobola directekljucanin to inform plaintiff about the termination of her employment.
When plaintiff arrived for work on December 27, 20KJucanin informed plaintiff that ABM
was terminating her employment.

Plaintiff filed a grievance with her union to contest the termination of her empitdyme
Plaintiff, her union representative and Sylvia Diemer met to discuss thamgev Plaintiff's
union representative’s notes reflect that plaintétesti she sometimes forgot to reference FMLA
or her approved conditions when calling off from work. Plaintiff's union represegitatiotes
also reflect that plaintiff stated she knew she was supposed to state she welesakiror
otherwise indicate #t her absence was due to an approved condition. Plaintiff’'s union
ultimately decided that there was insufficient evidence to pursue her grievance.

After plaintiff was discharged from her jokhemet with Dr. Mihajlovic for the first time

since February At that December 30, 2013 appointment, plaintiff told Dr. Mihajlovic she had



been terminated due to “no shows” and that she had “failed to call in . . . to discuss her
condition.”

ABM, after terminating plaintiff’'s employment, postetaintiff's former position as
available. Under the relevant collective bargaining agreement, ABM was requiiteth&o
position with the most senior person who applied. That person was Lucina Cheligmrac
woman who was twelve years older than plaintiff.

During discovery, plaintifidentified Ewa Heindorf (“Heindorf”), who is Polishs a
person that ABM treated more favorably than plaintiff. Like plaintiff, Heindanfked at
Prudential PlazaABM terminated Heindorf's employment on April 15, 2013, because Heindorf
removed food from a tenant’s office, despite the fact that the food was |labetaddvent A
few weeks later, ABM offered to reinstate Heindorf’'s employment, this timdlaatiag
cleaner. As a floating cleaner, Heindorf could be called in to work in placeeftahsstodians,
but Heindorf was not guaranteed hours and was not eligible to earn seniority in buildings.
ABM reinstated Heindorf, she was 64 years old.
I. STANDARD ON A MOTION FOR SUMMARY JUDGMENT

Summary judgment shall be granted “if the movant shows that there is no genuine dispute
as to any material fact and the movant is entitled to judgment as a matter of lavwR.Cie®.
56(a). When considering a motion for summary judgment, the Court must construe the evidence
and make all reasonable inferences in favor of thenmaving party. Hutchison v. Fitzgerald
Equip. Co., Inc.910 F.3d 1016, 1021 (7th Cir. 2018). Summary judgment is appropriate when
the rondmoving party “fails to make a showing sufficient to establish the existence of ameleme
essential to the party’s case and on which that party will bear the burden of pradf’at tri

Celotex v. Catreft477 U.S. 317, 322, 106 S.Ct. 2548, 91 L.Ed.2d 265 (1986). “A genuine issue



of material fact arises only if sufficient evidence favoring the nonmoving padisdgipermit a
jury to return a verdict for that partyBrummett v. Sinclair Broadcast Group, Iné14 F.3d
686, 692 (7th Cir. 2005)"As the ‘put up or shut up’ moment in a lawsuit, summary judgment
requires a nomoving party to respond to the moving party’s propstpported motion by
identifying specific, admissible evidence showing that there is a genuine disputenéhfiatt
for trial.” Grant v. Trustees of Ind. Unj\870 F.3d 562, 568 (7th Cir. 2017).
[I. DISCUSSION

A. FMLA

In case no. 1%8v-1406, plaintiff asserts four claims under the Farang Medical Leave
Act, 29 U.S.C8 2601, et seq. In Couhtplaintiff asserts that defendant ABM interfered with
her rights under the FMLA. In Count Il, plaintiff asserts the same claimsigiefendant
Kljucanin. In Counts Ill and IV, plaintiff asserts retaliation claims agaim¥Aand Kljucanin,
respectively.

1. Plaintiff's interference claims

The FMLA grants “an eligible employee” up to “12 workweeks of leave during any 12
month period” because of, among other things, “a serious health condition that makes the
employee unable to perform the functions of [her] position.” 29 U.S.C. § 2612(a)(1)(D)
Pursuant to 29 U.S.C. § 2615(a)(1), it is “unlawful for any employer to interfdrerestrain, or
deny the exercise of or the attempt to exercise, any right provided under this chapter.”

To establish &laim for interference with FMLA rights, a plaintiff must establish: “(1)
she was eligible for the FMLA'’s protections; (2) her employer was covered BytbA; (3)

she was entitled to leave under the FMLA; (4) she provided sufficient notice of mtantake

10



leave; and (5) her employdenied her FMLA benefits to which she was entitle@idylor-
Novotny v. Health Alliance Med. Plans, In€72 F.3d 478, 498 (7th Cir. 2014).

Here, the evidence is undisputed that plaintiff was granted FMLA leavatelfRébruary
2013, plaintiff requested FMLA leave for depression, and ABM granted her intantriéaive
for that condition. It is undisputed that plaintiff was told that, when calling irpmtan
absenceshe mustndicate her need for lealy stating that she was taking leave, by stating that
she was absedueto her condition or by indicating in any other way that the absence was leave
related. Itis also undisputed that in July 2013, plaintiff was granted®HkHve for a
gastrointestinal condition. Plaintiff was again told to reference leaweraondition when
notifying her supervisor of her absence. When she did so (for example, on September 11 and 30,
2013 and October 29, 2013), plaintiff waaugted LA leave.

It was only when plaintiff failed to state that her absence was due to leave or her
condition that the absences were considered unexcused. Thus, @eabsEnces were
unexcused on September 23, October 28, Decermmb@y December 224 andDecember 26
2013. It is undisputed that plaintiff did not notify her employer on those days that the reason for
her absence was her condition or the need for le@kiere is no evidence that plaintiff missed
work on the days ofhoseunexcused absencks reasos that would have been covered by the
FMLA had plaintiff properly notified her employer of the reastmany case, defendants were
within their rights to require plaintiff, when she phoned ingjoorther absence, to state a reason
for the alsence—either that she was taking leave or would be absent due to one of her
conditions—est the absence be considered unexcused@ayllor-Novotny the Seventh Circuit
explained:

On multiple occasions, [defendant] had approved ‘intermittent time offeakede
to manage [her] condition as specified by [her] physician.” [Defendant] noted,

11



however, that it was [plaintiff's] ‘responsibility to let [her] manager knewte

time an absence from work will be necessary, as well as whether or not [her]

absence shddi be charged to this approved Family Leave.’ All.[plaintiff]

had to do was inform her supervisor both that she was running late and that her

delay was due to her conditioff.that occurred, [plaintiff's] tardy would be

excused, athonly theamount of time that [plaintiff actually was late would be

deducted from her FMLA balance. Finally, [plaintiff] claims that [deferidant

interfered with her FMLA rights by not permitting her to use her badge scans to

report her work hours. As we noted previously, the badge scans only recorded the

time of entry,not the reasofor [plaintiff's] late arrival. Consequentlyhe badge

scansould not provide [defendant] with the information that it needed to

determine whether [plaintiff's] tardiness should be charged as FMLA leave
Taylor-Novotny 772 F.3d at 4989 (emphasis added3ge als®9 C.F.R. § 825.303(b) (“When
an employee seeks leave due to a qualifying reason, for which the employer has previously
provided the employee FML-Arotected leave, the employee must specifically reference either
the qualifying reason for leave or the need for FMLA leave. Calling in ‘sickiowit providing
more information will not be considered sufficient notice to trigger an emplogkeligations
under the Act.”). Plaintiff has not put forth any evidence that her condition prevented her from
statingareason for her absenoa daysshe telephoned to say she would be absent.

In sum, plaintiff has not put forth any evidence from which a reasonable jury could
conclude that defendants interfered with her rights under the FMLA. Defendasetstifled to
judgment as a matter of law on plaintiff's interference claims. Defendant ABMmsed
summary judgment on Count I, and defendant Kljucanin is granted summary judgment on Count
Il.

2. Plaintiffs FMLA retaliation claims

The FMLA also makes its unlaulf“for any employer to discharge or in any other

manner discriminate against any individual for opposing any practice made unlawfid by thi

subchapter.” 29 U.S.C. § 2615(a)(d)he “difference between a retaliation and interference

theoryis that the fist ‘requires proof of discriminatory or retaliatory intent while [an interiee
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theory] requires only proof that the employer denied the employee his or her entitlandarts
the Act.”” Goelzer v. Sheboygan Cty., W04 F.3d 987, 995 (7th Cir. 2010). To prevail on
this clam, plaintiff must establish: “(1) [she] engaged in statutorily protected actiw}y; (
[defendant] subjected her to an adverse action; and (3) the protected activity bateshebtse
action.” Riley v. City of Kokom®09 F.3dL82, 188 (7th Cir. 2018).

Plaintiff has put forth no evidence that her request for FMLA leave caused the
termination of her employment. ABM terminated plaintiff's employment roughly terihmon
after plaintiff requested FMLA leave, so the timing is nepscious. See Leonard v. Eastern Il
Univ., 606 F.3d 428, 432 (7th Cir. 2010) (“The-amonth lag between [plaintiff's] April 2005
complaint to the civil rights office and his October 2005 unsuccessful interview isrgaol
infer a linkbetween the two.”)Young&Gibson v. Board of Ed. of City of Chbh58 Fed.Appx.
694, 699 (7th Cir. 2014) (gap of seven months not suspicious). It is undisputed that ABM’s
reason for terminating plaintiff's employment was excessive absenteKigmanin, for her
part, was not even involved in the decision to discharge plaintiff. In short, plaediput forth
no evidence from which a reasonable jury could infer unlawful int8aé Tibbs v.
Administrative Office of the Ill. Court860 F.3d 502, 566 (7th Cir. 2017) (“The critical
guestion is simply whether the inference of unlawful intent is reasonable (at sujadganent)
or correct (at trial).”).

Defendants are entitled to judgment as a matter of law on plaifiNflsA retaliation
claims. ABMis granted summary judgment on Collht and Kljucanin is granted summary

judgment on Coun/.
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B. ADA

In case no. 18v-8295, plaintiff assert®ur claims under the Americans WwiDisabilities
Act againsdefendant ABM. In Count Il, plaintiff asserts that ABM discriminated raggdier on
the basis of disability in violation of the ADAn Count Il, plaintiff asserts that ABM failed to
provide a reasonable accommodatiém CountlV, plaintiff asserts that ABM retaliated against
her after she exercised rights under the ABd in Count plaintiff asserts that ABM interfered
with her rights under thADA.

1. Disparate treatment under the ADA

The ADA makes it unlawful to “discriminate against a qualified individual on the béasis
disability inregard to . . . the . . . discharge of employees . . . and otherd¢endgions, and
privileges of employment.” 42 U.S.C. § 12112(a). Plaintiff claims that defendahiadged ér
on the basis of hatisability. The Seventh Circuit hasncluded thaproof of a discharge “on
the basis of disability” means disability was the-tautcause.Scheidler v. Indiana@14 F.3d
535, 541 (7th Cir. 2019). Thus, to prevail on this claim, plaintiff must showsh¢lis disabled,;
(2) she “was qualified to perform the essential functions with or without a reasonable
accommodation;” and (3) disability was the-wt cause ofher] discharge.Scheidley 914 F.3d
at 541.

Plaintiff has not put forth any evidence from which a reasonable jury could conclude that
she has a disability within the meaning of the statute. AIb% defines“disability” as “a
physical or mental impairment that substantially limits one or more major life activitseslof
individual.” 42 U.S.C. 8§ 12102(1)(A). Major life activities include “caring doeself,
performing manual tasks, seeing, hearing, eating, sleeping, walking, staiftiig,dending,

speaking, breathing, learning, reading, concentrating, thinking, communicating, anagworki
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42 U.S.C. § 12102(2)(A). Although plaintiff provided defendant ABM with evidence that she
suffers from depression and had a gastrointestinal condstiehas pubrth no evidence in this
record as to whether or how eithenddion substantially limits a major life activify.
Accordingly, plaintiff has not created a triable issue as to whether she iedisaltiat alone is
reason to grant defendant summary judgment on this claim.

In addition, plaintiff has not shown that she is a qualified individual. The ADA defines
“qualified individual” as‘an individual who, with or without reasonable accommodation, can
perform the essential functions of the employment position that such individual holdses.tesi
42 U.S.C. § 12111(8). Aabsentee employes not a qualified individual with a disability. As
the Seventh Circuit has explained:

An employer is generally permitted to treat regular attendance as an essential job

requirement and need not accommodate erratic or unreliable attendance. A

plaintiff whose disability prevents her from coming to work regularly cannot

perform the essentiélinctions ofher job, and thus cannot be a qualified

individual for ADA purposes.

Bascenv. Professional Transp., Incf14 F.3d 1034, 1037 (7th Cir. 2048itations omitted)
Plaintiff hasneitheridentifiedanaccommodation that would have allowed her to attend work
regularly ror providedevidence that, after a short leave, she could baea expected to attend
work regularly. See TayloiNovotny 772 F.3d at 490°Plaintiff] has not pointed to any
evidence in the record that there was an accommodation that would allow her tdeeet [t

attendance] requirement. ... [W]e cannot coreliht [plaintiff] could satisfy the essential

function of regular attendance and, thereffske]is not a qualified individual with a disability

2 To establish she was substantially limited in the major life activity of workingxémple,
plaintiff hadto put forth evidence that she was “significantly restricted in the ability forper
either a class of jobs or a broad range of jobs in variagses as compared to the average
person having comparable training, skills and abilitidddvey v. City of Jeffersonville, Iné97
F.3d 619, 623 (7th Cir. 2012) (citations omitted).
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entitled to protection under the ADA;'Basden 714 F.3d at 1038 (plaintiff failed to put forth
evidence that she “was alitecome to work regularly at the time of her termination, or that her
regular attendance could have been expected following the leave she sought or with any other
accommodation”) Plaintiff is nota qualified individual under th&DA.

Finally, plaintiff has putorth no evidence to suggest disability was thefbutause of
her dischargelt is undisputed that ABM terminatgdaintiffs employment due to absenteeism.
Accordingly, defendant is entitled to judgment as a matter of laglaontiff's claim for
disparate treatment under the ADA. ABM is granted summary judgment on ICount

2 Failure to accommodate

In Count Il, plaintiff assers that defendant violated the Americans with Disabilities Act
by failing to provide a reasonable accommodation. As noted above, the ADA makes itilnlawf
to “discriminate against a qualified individual on the basis of disabffity42 U.S.C. § 12112(a).
Included in the definition of discriminate is “not making reasonable accommodation to the
known physical or mental limitations of an otherwise qualified individual withabdity.” 42
U.S.C. § 12112(b)(5)(A)In order to establish a claim for failure to accommodate, the plaintiff
must show: (1¥he “is a qualified individual with a disability;” (2) “the employer was aware of
the disability;” and (3) “the employer failed to reasonably accommodate thmlitisa Equal
Employment Opportunitydnm’n.v. Sears, Roebuck & Gall7 F.3d 789, 797 (7th Cir. 2005);
see also TayleNovotny 772 F.3d at 493

The Court has already concluded that plaintiff has failed to put forth any evidence from
which a reasonable jury could conclude that she has a disabthin the meaning of the ADA
This Court has also already concluded that plaifgiféd toput forth evidence from which a

reasonable jury could conclude that she is a qualified individual with a disability. Atex of
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law, then, plaintiff wasiot entitled to a reasonable accommodation even if she had asked for
one. Itis undisputed thatBM hadno record of plaintiff's requesting an accommodationing
her employment with ABM

Defendant is entitled to judgment as a matter of law on plaintiff's claim for fadure
accommodate. ABM is granted summary judgment on Count IlI.

3. ADA retaliation

Next, plaintiff allegeshat defendant retaliated against Wwhen it terminatedher
employment To survive summary judgment, plaintiff must show: “(1) statutorily prodecte
activity; (2) adverse employment action; and (3) causal connecticheidley 914 F.3d at 544

Plaintiff's claim cannot survive defendant’s motion. Plaintiff has put forthviteeace
that she requested an accommodation. The undisputed evidence is that ABd/rbeord of
plaintiff’ srequesting an accommodatidaring her employment, so it is unclear how any such
request could have influenced the decision to termirlatetiff's employment. The evidence is
also undisputed that the reason ABM terminated plaintiff’'s employment was aisente
Plaintiff has simply put forth no evident@ support this claim. Defendant is entitled to
judgment as a matter of law on plaintiff's ADA retaliation claim.

ABM is grantedsummary judgment as to Coumt.|

4. Interference

The ADA makes it “unlawful to coerce, intimidate, threaten, or interfere with any
individual in the exercise or enjoyment of, or on account of his or her having exercised or
enjoyed, or on account of his or her having aided or encouraged any other individual in the
exercise or enjoyment of, any right granted or protected by this chapter.” 42 U.S.C $12203(

In order to prevail, plaintiff must show: “(1) she engaged in activity statutorilyqes by the
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ADA,; (2) she was engaged in, or aided or encouraged others in, the exercise or enjoyment of
ADA protected rights; (3) defendants coerced, threatened, intimidated, réeretieon account

of her protectea@ctivity; and (4) the defendants were motivated by an intent to discriminate.”
Frakes v. Peoria School Dist. No. 18Y2 F.3d 545, 55651 (7th Cir. 2017).

The record is devoid of evidence to support this claim. It is undisphaedBM hadno
record of plaintiff's ever requesting an accommodationing her employment. The record
contains no evidence that defendants were motivated by intent to discriminatendisputed
that when ABM’semployees decided to termingiaintiff's employment they did not discuss
plaintiff's disability status.It is undisputed that ABM terminated plaintiff's employment due to
absenteeism.

Plaintiff has put forth no evidence to support this claDefendant is entitled to
judgment as a mait of law on this claim. Defendant is granted summary judgment on Count I.

C. Other claims

Finally, in case no. 26v-8295, plaintiff asserts that defendant ABM discriminated
against her othe basis of her race, color and national origiwiolation of Title VII of the Civil
Rights Act of 1964 (Count V) and on the basis of her age in violation of the Age Discraminat
in Employment Act (Count V.

1. Title VI
Title VIl of the Civil Rights Act of 1964 makes it unlawfuid‘discharge any indigual .

.. because of such individual's race, color, religion, sex, or national origth!3.S.C. § 2000e

3 To the extent plaintiff was attempting to assert claims for rétadiainder Title VII or the
ADEA, defendant is entitled to judgment as a matter of law on those claimstifHiais put

forth no evidence that she engaged in statutprbtected conduct or that such conduct caused
ABM to terminate her employmen®heundisputed evidence is that ABM terminated her
employment due to absenteeism.
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2(a)(1). The questiorior this Courtis “whether the evidence would permit a reasonable fact
finder to conclude that [plaintiff] was subjected to an adverse employment actieoh draa
statutorily prohibited factor."McCurry, 942 F.3cat 788.

Here, plaintiff has put forth no evidence from which a reasonable jury could conclude
that ABM discharged her based on her color, race or national origin. The undisputed egidence
that ABM terminated plaintiff's employment due to absenteeism. It ispuatdd that the
decisioamakers did not raise plaintiff's national origin or ethnicity wihiegy decidedo
terminate her employment. It is undisputed that plaintiff was never subjecladstbased on
hercolor, ethnicity or national origin.

Nor has plaintiff put forth evidence that a similagjyuated employee outside of her
protected class was treated more favorably. Althowgéndlant put forth evidence that it also
terminated the employment of a custodian outside of plaintiff’'s proteetiEshal-originclass
that custodian was not similarbjtuated to plaintiff Specifically, defendant put forth evidence
that it terminated the employment of a Polish custodian, Heindorf, for taking faadddtf was
later reinstated, while plaintiff wa®ot. The fact that Heindorf was reinstated does not create an
inferencethat plaintiff was discriminated against on the basiseshational origin(or any other
protected class), because Heindorf was not a simigrhated employeeMcDaniel v. Progess
Rail Locomotive, In¢.940 F.3d 360, 369 (7th Cir. 201@xplaining that to be a similarly
situated employee, the comparator must have “engaged in similar conduct without such
differentiating or mitigating circumstances as would distinguish their conduot @niployer’'s
treatment of them.”)Unlike plaintiff, Heindorf was not discharged for absenteeism

Defendant is entitled to judgment as a matter of law on plaintiff's Title VII cl&BIV

is granted summary judgment on Count V.
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2. ADEA

TheADEA covers individuals “who are at least 40 years of age,” 29 U.S.C. 63ah¢h),
makes it unlawful “to discharge any individual . . . because of such individual’'s age,52°.U
8§ 623(a)(1).In order for plaintiff b establish that defendant terminakesiemployment based
on her age, “it's not enough to show that age was a motivating factor. The plaintifinonest
that, but forfher] age, the adverse action would not have occurrittDaniel 940 F.3d aB67
(quotingMatrtino v. MCI Commc’ns Serv., InG74 F.3d 447, 455 (7th Cir. 2009)).

Plaintiff has put forth no evidence from which a reasonable jury could conclude that age
was the bufor cause of her discharge. It is undisputed that ABM discharged pl&ontiff
absenteeismin addition, plaintiff was replaced by an individual twelve years older than she
was Defendant is entitled to judgment as a matter of law on plaintiff's ADEA claim

ABM is granted summary judgment on Count VI.

V. CONCLUSION

For allof these reasons, the Cogrants defendants’ motion [188] for summary
judgment. Defendant ABM is granted summary judgment on Counts I, Il, Ill, IV, V &md V
case nol6-cv-8295. Civil case terminated.

Defendant ABM is granted summary judgment on Counts | and lll in caseg- 15
1406. Defendant Kljucanin is granted summary judgment on Counts Il and 1V in casecno. 15
1406. Civil case terminated.

SO ORDERED. ENTERED: January 21, 2020

HON. JORGE ALONSO
United States District Judge
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