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INTHE UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION
ROBERT LANGENDOREF,
Plaintiff,
V. Case No16C 8538

CITY OF CHICAGO, et al.,

Defendans.

N N N N T N N

MEMORANDUM OPINION AND ORDER

Robert Langendorf ("Langendorf") has brought this action against thefGiyicago
("City") and Serco Inc. ("Serco"), a company that contracts witlCttyeto provide parking
enforcement services, because he is peevetk(gnderstandably from his perspective) at having
received multiple citations for what he views as a single parking violatepeeve that was
exacerbated (this time understandably from anyone's perspective) whaty ladt €
Langendorf had alreadya all of the tickets in full, proceeded to continue "collection” efforts,
threaten him with penalties and sanctions (!) and actually boot his car!! In retip@i@ty has
moved to dismiss Langendorf's Complaintiferasserted failure to state a viablaim. Because
of the extraordinary shabbiness of the actions to which Langendorf has been subjected,
particularly after he had paid the disputed tickets in full, this opinion explainavédderal
courtcannot provide him relief for adif his grievances, although the City's motion must be

denied because a portion of his claims withstands disposition at this thresholof skegease.
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Backaround

Langendorf's Complaihstates that he received thyggrkingtickets within a36 hour
period for conduct that he acknowledges constitutes a violation of Chicago Municgmal C
§ 9-76-160(f)* which prohibits drivers from parking within the city limits if their vehio not
display proper registration for the current period. While parked at 869 MileAvenuein
Chicagoon September 1 and 2, 201#tangendorf's car received three tickets, first at 12:11 p.m.
andlater & 7:49 p.m. on September 1, then at 11:23 p.m. on September 2 (1 13 through 16).
Each ticket carried $60 fine ( 18). On December 3 the City issued a Notice of Default
Determination"Notice") for the first ticket, and on December 17 it issiNadicesfor tickets
two and three (1 19). LangendsHyshe paid the first ticket in full on December 19 ( 20).
Less than two weekater, onJanuary 1the City issueda Noticeimposing an additical $60
penalty for late payment of the first ticket (1 21), and 15 days later thes€igdNotices
imposinglike penalties for the second and thirckets,thus seeking a total payment of $360 for
all three tickets (1 22)Then on January 22 the City issued a vehicle seizure notice for unpaid
violations (Y 23). On January 27 Langendorf paid the entire amount sought by the City,
including the penalties (1 24).

Despite having received payment in ftille City issued a collection notioa

Februaryl5, agairseekingpayment of $120 for each of the three ticKetsewtotal of $360)

! Citations to paragraphs of the Complaint simply take the form™|

2 Further citations to that Code will take the form "C@&de" omitting the initial
number "9," while futureitations to the lIllinois Administrative Law, found &35 ILCS 5/3,
will take the form"Act 8§ --," omitting the prefatory "735 ILCS 5/3."

3 All dates referred to heteridged the period between September 2014 and June 2015,
so that the omission of year references in this opinion cannot cause any confusion.
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(125). As of March 27 the City's website reflected that all three tickets had beefj pai@q,*
butit continued its Collectiort' (really extortion?gfforts and threatened Langendorf with
additional penalties (1 28YOn March 27 Langendorf's car was booted, depriving him of its use
for a"considerable time" (11 29, 30). Then on June 9 the City Law Department got intq the act
sendingLangendorf a collection lettéhat sought payment afreadypaid tickets two and three
andthat warned tla "City may garnish your wages and bank accounts, file a lien against your
property, and notify the credit bureaus, any of which may affect your cre@z) (1

Langendorf asserts that he had no forum in which he could challenge the imposition of
late fees, booting and continued collection threats, because the time t¢ ttentekes$ had
expired (T 32). And to bodhe adds that th@ity has a pattern and practice of issuing repeat
citations for a single ordinance violation, imposing penalties and continuingtsilefforts
after the underlying fines haween paid in full (11 34, 35).

L egal Standards

Under Rule 12(b)(6) a party may move for dismissal for thiute to state a claim upon
which relief can be grantédFamiliar Rule 12(b)(6) principles require thes@ict Court to

accept as true all afangendorf'svell-pleaded &ctual allegations artd view those allegations

* City's website entries are exceedingly ironic in light of the enswinduct on its part
and that of its Law Department:

26.  As of March 27, 2015, the City's official website reflected thahadet
tickets had been paid

27. On April 1, 2015, the City's official website stated, for each of the three
tickets,"Thank you for your payment. No further action is required for
this ticket."

®> Bad pun intended.



in the light mosteasonablyavorable to m as the nonmant(Lavalais v. Vill. of Melrose
Park 734 F.3d 629, 632 (7th Cir. 2013)). But "legal conclusions or conclusory allegations that

merely recite a claita elementsare not entitled to any presumption of truth (Munson v. Gaetz,

673 F.3d 630, 632 (7th Cir. 2012)).
In the past decade the Supreme Court made an important change in the evaluation of

Rule 12(b)(6) motions via what this Court regularlyersfto as thETwombly-lgbal canon,"a

usage drawn from Bell Atl. Corp. v. Twombly, 550 U.S. 544 (2007), as more finely tuned in

Erickson v. Pardus, 551 U.S. 89 (2007) (per curiam), and Ashcroft v. Igbal, 556 U.S. 662

(2009)). That canon has introduced ttoncept ofplausibility’ into the analysis, and in that

respect our Court of Appeals hastérpretedTwombly andlgbalto require the plaintiff to

provid[e] some specific facts to support the legal claims asserted in the ou Cauley v.

City of Chicagg 671 F.3d 611, 616 (7th Cir. 2011) (internal quotation marks omittéd)).

McCauley id. went on to reconfirm, claimantsust give enough details about the
subjectmatter of the case to present a story that holds togéether

Because the focud Rule 12(b)(6) motions is on the pleadings, thegri'be based only
on the complaint itself, documents attached to the complaint, documents th#tcalagethe
complaint and referred to in it, and information that is subject to proper judicial'notice

(Geinosky v. City of Chicago, 675 F.3d 743, 745 n.1 (7th Cir. 2012)). But a nonmovant has

more flexibility, for it"may elaborate on [its] factual allegations so long as the new elaborations
are consistent with the pleadifidgl.).

Procedural Due Process

Procedural due process imposes constraints on government actions that deprive

individuals of liberty or property interests (Mathews v. Eldridge, 424 U.S. 319, 332 (1976).
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Mathews id. at 335 teaches thagtérmining the minimum procedure fog@endeprivation
requires consideration of three factors:
First, the private interest that will be affected by the official acsecpndthe
risk of an erroneous deprivation of such interest through the procedures used, and
theprobable value, if any, of ddional or substitutgorocedural safeguards; and
finally, the Government's interest, including the function involved antidta
and administrative burdens that the additional or substitute procedural
requirementvould entail.
Here the ©@mplaint detds how Chicagts parking enforcement deprived Langendurhis
property. This opinion's analysis therefore turns to whethgarthedures decredyy the
Chicago Municipal Code ("Code") and the lllinois Administrative Review La&wt(") provided
Langendorf with sufficient procedural safeguards in light of the private avetigmental
interests at stake.
To state a procedural due process claim, a plaintiff must point to a specifiosfingc

in the procedures that caused an unlawful deprivation, not simply to the mistaken or

unauthorized conduct of those administering the politieavell v. lllinois Dep'of Natural

Resources600 F.3d 798, 804-05 (7th Cir. 2010). Specific shortcomings can be demonstrated by
showing, for example, that a procedure laaftequatsafeguards ca post-deprivation remedy
to prevent a mistake or unauthorized conduct (id. at 805-06). Or, when a plaintiff anffers
erroneous deprivation, he or she may also point to procedures that afford govermpleytes
a level of disretion such that their wrongful actions can be considered "authorized" by the
governmental employer (id. at 806).

Just as important, to bring a federal lawsuit challenging the constitusidgfialency of

certain procedures plaintiff must have actually availed himseifherselfof those procedures.



Zinermon v. Burch, 494 U.S. 113, 126 (1990) teathasinthe context of dugrocessa failure

to exhaustemediess fatal to theclaim:

The constitutional violation actionable under § 1983 is not complete when the

deprivation occurs; it is not complete unless and until the $ds to provide

due process.

Langendorf contends that the City does not provide constitutionally suffpriecess for
challenging late fees that are wrduldy levied on tickets. But his claim fails for two reasons.
First, the Code and the Act do codify proceduresifi@alenging all tickets, finegnd fees
(1) both at the administrative level and in th&tes courtsand (2)both before and after a
respondent’s fines and fees become due. Second, Langendorf did not avail himssdf of tho

procedures.

As a preliminary mattei/an Harken v. City of Chicago, 103 F.3d 1346 (7th Cir. 1997)

held that in generdhe civil procedural safeguartizatthe City provides to parking violation
respondents are constitutionally suffici@nBut because Van Harkefoes not specifically
address the padlthat wereavailable to Langendotb deal with the problems with thetZabout
which he complains, they will be summarized below.

When a ticket is issued, the respondent has seven days to either pay the finesbarequ

administrative hearingJode 8 100-050(a)). If a hearing is not requested and the ticket is not

® van Harken 103 F.3d at 1353 conceded that it was unimpressed with a parking ticket
respondent’'s appellate remedy, which at the time "costs more to file tharxineumagain that
the appeal can yield," btite Court of Appeals did not hold that the subpar natutieeof
appellate remedy rendsithe City's parking violation procedures constitutionally deficient.
Today,however the filing fee for a case claiming damages that do not exceed $250 is $150,
while the fee for a casgaimingbetween $250 and $1000 is $2085 ILCS105/27.2a). Under
the circumstances of this case, in which Langendorf would have to resort to tioepliatect
himself from a plainhygroundlessand unlawful threat by the City, the implications frdfan
Herkenmust be kept in mind in the discussion that follows.

-6 -


https://1.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=42USCAS1983&originatingDoc=I7ab8405f41ac11dfaad3d35f6227d4a8&refType=LQ&originationContext=document&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)

paid, the City issues a second notice of violation (Code § 100-050(d)(1)). If the respondent does
not respond to that second notice by paying the fine or requesting a hearing withys,tdeda
City thenenters a determination of liability in the amounttd fine listed on the second notice
(id.). If the fine is not paid within 25 days of the determination of liability, tapaedent is
automatically subject to penalties for late payment "equal to the amount of therfihe f
relevant violation" (Code § 100-050(ehlereLangendorf does not assert in hisn@plaint that
he requested a hearing to contest his first or second notice of violation for anyhoébis
tickets.

Once a determination of liability is issued, the determination becomes finalrfurses
of judicial review in thestateCircuit Court under théct, either on the findingn administrative
law officer (a lawyer, not pudge-- seeVan Harken 103 F.3d at 1350) or on the expiration of 21
days to file a petition to set aside the defaation (Code § 100-090(a), (b), (c)). Administrative
review can be commenced by "the filing of a complaint and the issuance of a suwithon85
days from the date that a copy of the decision of the decision sought to be reves\ssrvwed
upon the pay affected by the decision" (A& 103). Langendorf claima this actionthat he
was wrondully issued a determination of liability and late fee for his first ticket and thaaide p
his second and third tickets, including late fees, 12 dtgs the City entereits final
determination as to those tick€f§/22, 24). But he does not state that he filed for administrative
review of any of those notices, which he had the right to do undécthe

Langendorf asserts that even after he paid his tickets the City issued/éimela seizure
notice (Y 22). For tittoo the Code and state law provide an avenue of relief that Langendorf did
notpursue. In the event that an owner of a vehicle accumulates three or more final

determinations of liability, #City will send a notice of impending immobilization pursuant to
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Code 8§ 100-120 (b), and Langendoohfirmsthat he received such a notice on January 22
(123). Next anowner has 21 days to challenge the validity of the notice by requesting aghearin
and submitting documentary evidence that would disprove liability (Code 8§ 100-120gt
evidence can be based, among other things, on the giieatrall fines and penalties for the
citations have been paid in full (id. 8 100-{201)). Rather than etienge the vehicle
immobilization notice pursuant to thadction Langendorf paid the tickets and late fees "under
protest" on January 27 (11 24, 33).

After he hadpaid the fines and fees in full, the City nonetheless booted his car on
March27 (1 29). When a vehicle is thmsmobilized theCity mustaffix a notice to the vehicle
that states how the owner may obtain an immobilization hearing (Code § 100-120(c)). So
Langendorf could have requested a hearing to contest the immobilization of kle wathin 21
days(id. § 100-120(e)), buagain hdailed to avail himself of thatpportunity. In that respect a
successful hearingould have spared him the applicatiorired extensiveostsassociated with
theimmobilization(seeid. 100-120(d) as well as th@urportedcollection costs and attorney's
feesthathad allegedly remainghut were not in fact) outstanding on the final determinations for
each ticke(id. 8 100-120(d)), but neither that hearing nor any other procedure devised by the
City would havespared im thefinancial and other harms that he sustained in consequence of
the City'sand its lawyes' unlawfulcollectioneffortsand threatswhich had continued up that
point despite his already havipgid the tickets and late fees in full.

In reviewing an agency decision t@ecuit Court has the power to stay the
administrative decision, affirm or reverse the decision in whole or in part, oreevstsemand
if the agency has held a hearing (8&t111(a)(5), (6)). Final decisions of the Circuit Court in

actions to review an administradi decision are reviewable by appeal just as any other civil case
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(Act8§ 112). Thus if Langendorf's rights prescribed by the @gzte not vindicated at the
Circuit Court level, he could have appealed the decision all the way up to the lllinois Supreme
Court and possibly even to the United States Supreme Court.

But the difficulty with all of this is that the procedural paths just describguine the
investment of a good deal of time and moregnd though it may not be overly troubling to
require someone to take such steps as the result ofiafseléd wound (the violations of a
guite reasonable ordinance on successive days), the City has really not come fotiwva
showing that the proceduresand more importantly the remediesvailable toLangendorf
comport with procedural due process as to the aspect of his case that chdilke@jgsst
conduct after he had paid all of the tickets, including penalties, and the City bad its
Departmenhadneverthelessontinued to hound him in an apipag mannerthough fully aware
of such full payment (see n.4).

Indeed, nothing in the Code (and hence nothing in the Act, which is derivative of the
Code in procedural terms) provides any real process to provide relief from tlse(@nty its
lawyers') outlaw activity. So in the absence of access to a judicialepliogesuch as this one, in
a real world sense Langendorf will not only have been deprived girdaess- he will be
deprived of any process at all.

Hencethe City's motion cannot be granted, and because this action is only at the incipient
pleading stge the Complaint will be kept intact until further proceedings make clear whether
other aspects of Langendorf's claim may be entertained in conjunction with tibe fwat has
been dealt with here. That said, this opinion turns to other issues poseddayties to see
whether any othawoadblocks would stand in the way of a judgment in the City's favor on those

other aspects.



As stated at the outset of tBackground sectior,angendorf received three tickets over
a 36 hour periodeach at a time whdre was parked in the same parking spfenis having
failedto comply with the City ordinance that requires every car parked within its ko
display proper and current registratiofPointing toCode § 100-030(b), which provides for
issuance of &icket "whenever any vehicle exhibits a compliance violation," the Cityeoolst
that each issuance was lawful (@em. 4)® Langendorf urgethatthe Code provision is
unconstitutionally vague because it "clearly causes the type of arlatrdrgiscrinmatory
enforcement” that caused him to receive three succedsdiets forwhat he views as the same
violation (L. Resp. Mem. 9-10).

Laws are impermissibly vague if they fail to "provide a person of ordingeiligence

fair notice of what is prohibed" United Satesv. Williams, 553 U.S. 285, 304 (2008)ECC v.

Fox Television Stations, Inc., 132 S. Ct. 2307, 2309 (28d&8jessenot one but two due

process concernsrlegulated parties should know what is requirecheit so they may act
accodingly" and "precision and guidance are necessary so that those enfordawy tftenot act
in an arbitrary or discriminatory wdy But due process "does not demand perfect clarity and

precise guidance'Hegwood v. City of Eau Claire, 676 F.3d 600, 603 (7th Cir. 20h&)rnal

guotation marks omitted)), nor does due process require that terms be defined in adavteor s

if their "ordinary meaning . . clearlyis understandable to a persoihcommon intelligence

" Though the record does not reflect whether the car occupied that space colytinuous
during that time frameor whethelinstead Langendorf had driven it away at some point and then
returned it to the space, the legal analysis that follows in the text would @rthve same
destination in either event.

8 Citatiors to the City's brief in support @6 motion take the form "C. Mem" while
citations toLangendorf's responsive brief take the form "L. Resp. Meih.
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(Discount Inn, Inc. v. City of Chicago, 72 F.Supp.3d 930, 937 (NL[2014),aff'd 803 F.3d

317 (7th Cir. 2014)).

As Langendorf would have it, the inclusion of the word "whenever" in Code
8 100-030(b), whiclassertedlallowed officials to issue him three tickets in the spaB6ohours
for the same infractigrallows parking enforcement personnetiegtermine arbitrarily how many
tickets to write (L. Resp. Mem-20). But under the standards set forth by the Supreme Court
and our Court oAppeals, Langendorf's claim th@bde § 100-030(b) is unconstitutionally
vague in that respefills flat.

Although theword "whenever" is not defined anywhere in the Code, its ordinary meaning
is certainly perceptible to a person of average intelligédsEount Inn 72 F.Supp.3d at 937).

Webster'sThird New Int'l Dictionary 2602 (1986lists "whenever'as a conjunctioand defines

it as "at any or alimesthat in any or every instance in which." Based on its common usage
andthat definition, the term"whenever" gives sufficient notice to Langendorf that he may be
issued a ticket "at any and every time" that his car is parked without propérategis

Importantly, Langendorf does nassereinywhere in the @mplaint thathewas innocent
of the compliance violation #tetime thatany of the threéickets wasissued duringhe
Septembel and 2 time period that his car was parked on West Lill Avenue. Furthermore, the
issuance times of the thraeketswould appear to indate that enforcement officessmply
returned to the argzeriodically tocheck for ordinance violations. Thadurse of events was
reasonably foreseeable bdon language in the Code provision, and as such Code 8§ 100-030(b)
is not unconstitutionallyague.

Lastly, Langendorf also contends that the CQis exceedeils home rule authority

because provisions of the Code are inconsistent with the Illinois Vehicle Codes{lR. R
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Mem. 14). Butthatstate law claim need not be addressetthis timebecausét is not yet certain
(1) whetherLangendorf failed to state a federal claam(2) whether in the event of such a failure

the haltcenturyeld (but still controlling) principle established biited Mine Workers of Am.

v. Gibbs, 383 U.S. 715, 726 (1968)ght call for leaving th state lawssue for state court
determination.
Conclusion
For the reasons statedthis opinion, the City's motion to dismiss the Complaint
(Dkt. No. 16) is denied. This action is set for a status hearing at 9:15 aFebararyl3, 2017

to discuss further proceedings in the case.

Milton 1. Shadur
Senior United States District Judge
Date: Februarg, 2017
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