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INTHE UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

CHINYERE U. NWOKE,

Plaintiff,
CaseNo. 16 C 9153
V.
Judge JorgelL. Alonso
THE UNIVERSITY OF CHICAGO
MEDICAL CENTER a/k/a THE,
UNIVERSITY OF CHICAGO
HOSPITALSAND HEALTH SYSTEM,

N N N N N N N N N N N N

Defendant.

MEMORANDUM OPINION AND ORDER

Plaintiff, Chinyere Nwokebringsthis employment discriminatiosuit against defendant,
the University of Chicago Medical CentgtJCMC”), asserting claims of racial discrimination
and retaliatiorunder Title VII of the Civil Rights A& of 1964and the Civil Rights Act of 1991
42 U.S.C. 88 2000et seq andinterference with the exercise oéhrights under the Family and
Medical Leave Act (“FMLA"),29 U.S.C.8 2601. The parties have filed crossotions for
summary judgment, and defendant has filed an associated motion to strike and for sanations. F
thefollowing reasons, defendant’s motion for summary judgment is granted, and the other motions
are denied.

LOCAL RULE 56.1 AND MOTION TO STRIKE AND FOR SANCTIONS

Local Rule 56.1 requires a paggeking summary judgment to file, among other items, “a
statenent of material facts as to which the moving party contends there is no genuine issue and
that entitle the moving party to a judgment as a matter of law,” which “shall tafissfort

numbered paragraphs, including . . . specific references affttavits, parts of the record, and
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othersupporting materials relied upon to support the facts set forth in that paragraph.” LN.D. |
LR 56.1(a)(3). A partppposing summary judgmemiustfile “a concise response to the movant’
statementhat shall contain . . aresponse to each numbered paragraph in the moving arty’
statement, including, in the case of any disagreement, specific references ta#wigfarts of

the record, and other supporting materials relied upon,” and “a statement . . .aufciinynal
facts that require the denial of summary judgment.” LR 56.1(b)(3)(B) & (C).

UCMC moves to strike plaintiff's Local Rule 56.1 statement and response, araing t
they are not concise; they smuggle in legal argument andesponsive facts; #ir citations to
evidence are often lacking, or they are not precise enough to determine which part offwhich o
certain voluminous exhibits she relies on; the evidence she relies on is largelyentiaated,
and some of it lacks foundation or is inadmissible as hearsay or for some other reasbe; and s
occasionally contradicts her own deposition testimony with unsworn statementssarihas.
Additionally, UCMC states that plaintiff's filings included information UCMC hadigeated as
confidential, but plaintiff did not properly follow the thrpart process set forth in Local Rule 26.2
for filing such informatior—(1) provisionally filing the documents containing the confidential
information under seal, (2) along with public redacted versions and 1f¥tian to seal the
unredacted versiorsso UCMCseeks to recover the attorneys’ fees it expendaddnessing and
correcting plaintiff's improper filings.

There is someneritin defendants’ positioas tothe form ofplaintiff's Local Rule 56.1
materials The Court is entitled to require strict compliance with Local Rule Birdt,v. City of
Belvidere 791 F.3d 764, 767 (7th Cir. 2015), and plaintiff's Local Rule 56.1 statement and
response are anything but “concise”; to the contrary, they are verbose and argumenthtivey

often stray into facts that are immaterial to her claims or mischaracterize theasuhey cite.



Still, as this Court often remarks, motions to strike are disfavored becausedhig the
Court to “waste time by . . . engag[ing] in busywork and judicial editing,” rather than “adhdyessi
the merits” of the casell.S. Bank Nat. Ass’n v. Alliant Energy Res.,,IhNn. 09CV-078, 2009
WL 1850813, at *3 (W.D. Wis. June 26, 2009heCourt bears in mind that the purpose of Local
Rule 56.1is “to isolate legitimately disputed facts and assist the court immtsmary judgment
determination,”Brown v. GES Exposition Servs., ln¢o. 03 C 3921, 2006 WL 861174t *1
(N.D. lll. Mar. 31, 2006),becausdlistrict courtsdo “not have the advantage of the parties’
familiarity with the record and often cannot afford to spend the time cantbe record to locate
the relevant informationDelapaz v. Richardsg®34 F.3d 895, 899 (7th Cir. 201 Despitetheir
serious shodomings, plaintiff's Local Rule 56.1 statement and resparesg some way toward
achievwng the local rule’spurpose by identifying disputed and undisputed facts and pointing to
evidence in the recordeven if plaintiff cited certain hearsay statements or otherwise inadmissible
evidence, at the summary judgment stage evideaed only be admissible in substance rather
than form,seeCairel v. Alderden821 F.3d 823, 830 (7th Cir. 2016) (“To be considered on
summary judgment, evidence must be admissibieadtthough ‘the form produced at summary
judgment need not be admissiblg(guotingWragg v. Vill. of Thorntor604 F.3d 464, 466 (7th
Cir. 2010))), and plaintiff my have beenble to cure certain of thepeoblems at trial.

Generally,[ pJro selitigants areentitled to a certain amount laititudein regard to matters
of procedure.”OM v. WeathersNo. 91 C 4005, 1994 WL 96665, at *2 (N.D. lll. Mar. 23, 1994)
(citing cases) In keeping with that principle, the Court is not inclinedstoike plaintiff’s
documentdor failing to comply strictly enough with the “technical requirements” of Létale
56.1, to the extent that the Court otherwise “ha[s] everything it need[s] to rendésiardédd.;

seeBrowningv. Aikman No. 162268, 2012 WL 1038540, at *3 (C.D. Ill. Mar. 27, 2018t



requiring pro seplaintiff's strict compliance with “specific technical requirements” of Cantr
District of lllinois’s equivalent of Local Ra 56.1, to the extent plaintiff “provide[d] admissible
evidence establishing his claim or setting forth specific facts showing thatsheegenuine issue
for trial,” because apro seplaintiff is entitled to a great deal of latitude where procedural
requirements are concernedhe Courtneed not and will nig‘comb]] . . . the record to locate .
. relevant informatiofi Delapaz 634 F.3dat 899, and it will disregard those portions of

plaintiff's Local Rule 56.ktatemenand responstnat are hopelessly vague, imprecisaccurate
in relation to cited materiglammateria] extraneous, argumentative, or improper, and that
therefore do not serve the purpose of Local Rule 58t the Court will not strike plaintiff's
staement or response or any portion of thérwill considerthemto the extent that they assist the
Court in finding material facts in the record and determining whether they are genuspeitedi

That leaves the matter of defendant’s fee petition. it previously ruled that, given
plaintiff's repeated failure to comply with this Court’s local rules and instms, especially with
regard tofiling information designated as confidential, defendant is entitled to recover its
attorneys’ fees for théme it spent reviewing and responding to plaintiff's improper summary
judgment filings. $eeMay 29, 2019 Order, ECF No. 356Hlaving nowreviewed plaintiff's
filings in detail, the Court finds that the shortcomings in plaintiff’s filings, eveh repect to the
inclusion of documents designated confidentratre in thesamevein asthe abovedescribed
failures to comply with the “specific technical requirements” of local rules, for whipho se
plaintiff is entitled to latitude.

The Court did not find egregious misuse of confidential informahahshould have been
filed under seal, given thaiaintiff took care to redact patients’ namas“identifiers” (Pl.’s

App., ECF No. 347 n.2.Defendant claims that thiedactionis insufficient éeeMot. to Strike,



Dismiss, and for Sanctions at 8, ECF No. 348), and there may be some sense in which defendant
is technically correcbased on a strict application of the Court’s Confidentiality OE&F No.

18) and local rulesbu the most important interest was in protecting patients’ identities, which
plaintiff took care to dan a reasonabland customary mannegeeBailey v. City of @i., No. 08

C 4441, 2010 WL 11595680, at *5 (N.D. Ill. Oct. 13, 2010 ]ourts have routinely required
records containinfprotected health informationp be produced with theentitiesof nonparty

actors redacteq. Further, defendant’'s argument makes no attempt to account fosttrk
difference between scalled ‘protective orders[such as this Court’s Confidentiality Omle
entered pursuant to the discovery provisions of Federal Rule of Civil Procedure 26, on the one
hand, and orders to seal court records, on the,btBkeane Grp.Inc. v. Blue CrossBlue Shieldof
Michigan 825 F.3d 299, 305 (6th Cir. 201@)jting Baxter Int’l Inc. v. Abbott Labs297 F.3d

544, 545 (7th Cir. 2002)nor does it recognizehat“[t]he right to file a document under seal does

not automatically follow a confidentiality designatjbrgiven the public interest in access to
information that finds its way from discovery into the court recBetasoteCty. Pub. HospDist.

v. MultiPlan, Inc., No. 8:18CV-252-T27AAS, 2019 WL 1244963, at *1 (M.D. Fla. Mar. 18,
2019)(citing Baxter, 297 F.3d at 548).

Again, with respect to the specific technical requirements of the local rufes, se
plaintiff is entitled to leewayA federalcourtmay asess attorneys’ fees as a sanction for conduct
that abuses the judicial process pursuathéocourt’'s‘inherentpowers, not conferred by rule or
statute, to manage [its] own affairsGoodyear Tire & Rubber Co. v. Haegdi37 S.Ct. 1178,
1186 (2017) (internal quotation marks omitted). Buhust exercise such “undelegated powers”
with “especial restraint and disetion.”Id. at 1186 n. 5 (internal quotation marks omitted). After

reviewing plaintiff’'s materials, th€ourt concludes that theund exercise of discretion and the



interests of justiceequire denying defendant’s fee petition.

BACKGROUND

In 2011, paintiff, who is AfricarAmerican, began working aJCMC as a Hospital
Operations AdministratogfHOA”) . (Def.’s LR 56.1 Stmt. 1, ECF No. 315 (Redacted) & No.
317 (Sealed).) HOAs provide clinical, consultative, and administrative support BCCHS’s
hospitals, particularlgt night and on weekendden other administrators are absegtensuring
appropriate staffing and bed assignments for patients; facilitating comnomieaid record
access across departments; and coordinating patient care among Varaiung medical
professionals.(ld. 1 34.) HOAs are expected to be prompt and responsive, particularly when
called or paged in urgent situations or emergencies.f @.) According to a manual submitted
by plaintiff, HOAs “act[]] as a liason between senior management, departnrectods,
physicians, nurses, and support staff,” and they are required to “work closely with the egnergenc
department, bed access, admitting, the staffing resource office, individuaignhursis, the
operatng room and outpatient clinics to assure patients are assigned beds and tdansferre
appropriately.” (Pl.’s LR 56.1 Stmt. Ex. 45, Administrator Resource Manual, ECF N&834f7-

3-4.) UCMC administratorscame to referto this job functior-the responsibility for and
facilitation of the movement of patients appropriately and safely through the diffie@atments
and facilities of the hospital systeimring their hospital stay-as “throughput.” (Def.’s LR 56.1
Stmt. 1 56.) Another essential job functio of the position, according to the manul,
“[a]ttend[ing] all emergency situations in the Hospitals and provid[ing] adtratiige assistance
and support.” (Pl.’s LR 56.1 Stmt. Ex. 45, Administrator Resource Manual, ECF N683t4.)
In her 2013 performance review, plaintiff's supervisor, Tracy Pietrzyk, wrote that

“[lleadership has asketthat [plaintiff] be more visible when it comes to throughput and staffing



decisions. [Plaintiff] represents leadership on her shifts and may need to makesbaecisions

to facilitate patient movement.” (Def.’s LR 56.1 Stmt. § 13.) Pietrzyk also wrateshe “would

like [plaintiff] to assert herself more with staffing and throughput issueh@gssthe house
resource when on duty.”ld)) Plaintiff reeived an overall rating of three out of five, or “Fully
Effective,” but she received a two out of five, or “Partially Meets Expectsfi in the category

of “Throughput and Staffing Demands.1d( see id.Ex. 16, Pl.’'s Dep. Ex. 25.) In her 2014
performance review, plaintiff received a rating of three out of five both overall and in the
“Throughput and Staffing Demands” category, and Pietrzyk wrote that plaintiff rreece
progress this year and has been more of an active participant in throughput and staéfirfy.” (
14;see id.Ex. 18, Pl.’s Dep. Ex. 28.)

In 2015, HOAs became responsible for opening “surge units” to handle overflow when the
emergency department was nearing capacity. (7.) At approximately 7:36 a.m. on May 11,
2015, Emily Lowde, the Executive Director of Patient Logistics and a peer of Pietrzyk'sived
an email from plaintiff, in which plaintiff informed her that she had been unable to open a surge
unit in “4SE” at 7:00 a.m. that morning because of a shortage of available nuikeBx. @,
Lowder Decl. § 20, ECF No. 3 (Redacted), No. 318 (Sealed).) Lowderould see from the
correspondence copied below plaintiff's email message that plaintiff hadirifeemed on the
evening of May 10, 2015, that there would be a need to open the 4SE surge unit on the morning
of May 11, 2015, and ygtaintiff had not arranged to have nurses available to staff the lohit. (
Ex. 4, Lowder Decl. 1 201.) Lowder responded to plaintiff's email to ask that, in the future,
sheensure thathere are nurses availalme standby (or “overtime”n order to open the surge
unit if necessaryrather than let the Staffing Resource Office send standby nurses Hdniex. (

4, Lowder Decl. 11 21-23.) Lowder relayed what had happened to Pietdzyk. (



Pietrzyk met with plaintiff in her office later that morning, aadcording to faintiff, she
told plaintiff that she had “failédand her performance was “poor.1d( § 17;see id.Ex. 9, Pl.’s
Dep. at 228:529:20, ECF No. 319 (Redacted), No. 318 (Sealed).) On May 15, 201Bietrzyk
put plaintiff on a performance improvemeram (“PIP”) because of her “difficulty executing
throughput as one of the required deliverables of her position as an HOAY 18;id. Ex. 24,
Pl.’s Dep. Ex. 37, ECF No. 31®.) Under the PIP, plaintiff was to lead surge planning and
“demonstratedadership with visible, timely criticalfhinking[-]Jbased decisions with regard to
throughput and staffing demands on all of her scheduled sipiéigtjtularlyso that surges can be
“executed within the appropriate time frameld.({ 18;id. Ex. 24, Pl.’s Dep. Ex. 37PRlaintiff
and Pietrzyk were to meet once every two weeks to discuss plaintiff's progtdsgx. @4, Pl.’s
Dep. Ex. 37see id§118-20.)

On the morning of October 12, 2015, Lowder received an email from Stephanie
Blossomgamea Patient Care Managé departmentevel administrator) about a “Dr. Strong”
call the previous eveningld. 1 22.) “Dr. Strong’lisa UCMC code for disorderlyor apparently
dangerous patient(ld. § 21.) According to Blossngame, the'Dr. Strong” patient had been
medically cleared to be discharged, but he became “irate and belligerent” wittr#iveg staff,
and he refused to leave “until they fixed his paird. Ex. 4., Lowder Decl. Ex. B, Oct. 12, 2015
Email from Blosemgame to lowder.) Transportation for the patient had already been arranged
and was ossite waiting for him to be discharged, but plaintifcontinued thelischarge and
instructedthe transporterto depart without him (Id.) Plaintiff told the patient's medicaéam
that a patient could not be discharged against his will less than tieemtiiours after he was
admitted, andf they wanted to proceed with discharge, they would have to contact UCMC'’s legal

teamor wait till the next day (Id.) When Blossomgamarived in the morning and heard what



had happened from her staff, she contacted plaintiff to ask for details, having nedenfreear
such twentyfour-hour rule, but plaintiff just referred Blossomgame back to her own staff, which
Blossomgame found “appropriate.” id.) Additionally, the patient’s attending physician called
Lowder to complain about the incident because he hathe®t notifiedthat the discharge had
been canceled, and therefore he had not known to round on the patient that madnifig3.)
Lowder, who was covering for Pietrzyk while she was out on vacation, was disappeoidted a
concerned by these reports, and she scheduled a meeting with plaintiff to discos&ldémeat

7:30 am. on October & (Id. T 24;id. Ex. 4, Lowder Decl. 11 26, 289.) Plaintiff initially
accepted the meeting invite, @tt12:57a.m. on the 16thsheemailed Lowder to say she could
not attend due to an appointmertd. § 24;id. Ex. 4, LowderDecl. { 30, Ex. C, Oct. 16, 2015
Email from PI. to Lowder.)Lowder was “frustrated” by the cancellation, and she told plaintiff in
a return email thdter failure to attend wéboth unfortunate and concerning(ld. Ex. 4., Lowder
Decl. | 31, Ex. D, Oct. 16, 2015 Email from Lowder to PI.)

On October 17, 201p]aintiff forwarded Lowder’'s emaib UCMC’s Employee and Labor
Relations/Human Resources Department (“HR"tomplain about Lowder’s “strong wording[]”
and to “bring this event to [HR’s] atteon.” (1d.  24;id. Ex. 30,PIl.’s Dep. Ex. 57Qct. 17, 2015
Email from PI. to HR, ECF No. 3180.) Plaintiff mentioned that she had not known what the
purpose of the meeting was, but before receiving Lowder’s email she had hoped that it was about
“adding a black nurse manager to the new set of executive directors to the Patient Gees Serv
to qu[ell] the buzz among the Africemerican UCM workforce that they are not included in
such perks and appointmentsld.(Ex. 30.)

On October 20, 2015, Lowdszceived another email abart incident involvingplaintiff,

written by nurse Kristy Hill and forwarded to Lowder by Shawn Mabry, the Manager of Patient



Logistics an administrator who reported to Lowdetd. (f 26, Ex. 4, Lowder Decl. T 33.) Hill
wrote thatshe had asked plaintiff to assign a nurse to admit a paiimg Medical Intensive Care
Unit (“MICU”). (Id. T 26.} Plaintiff initially assigned a nurse named Robithie taskand Robin
“took report” for the patient €., gatherednformation about the patient)ld() According toHill,
Robin contactedplaintiff, anda short time latemplaintiff told Hill that she would ask the MICU
team if the patient could be moved to “D6,” a AdIiCU unit elsewhere that was staffed with
other nurses(ld. 1 26 Ex. 4, Lowder Decl. Ex. E, Oct. 18, 2015 Email from Mabry to Lowder.)
Hill and one of the resident physicians in the MICU were both “frustrat[ed]’hbydecision,
believing that the “MICU [personnel] should have $ay where [their]patients are assigned,
especially if there [ared bed and nurSavailable. [d. Ex. 4, Lowder Decl. Ex. E.L.owder was
“disappointed” to learn that plaintiff had agreed to move a patient from the MICU avbet and
nurse were availableld( 1 26.)

On October 26, 2015, after Pietrzyk returned from vacation, she, Lowder, and Corinn
Steinhaur, the Executive Director of Adult Inpatient Service, met with pgfaamd gave her an
opportunity toexplainwhat had happened in the Dr. Strong and MICU incidenid. (29.)
Plaintiff's responses did not alleviate Lowder’s concerns about plaintiff's perforntamtieose
two occasionsid. T 30), and Pietrzyk reminded plaintiff that an HOA was to act as “the lead on
shift” (id.  31). On November 132015,Pietrzyk wrote plaintiff a letter to explain that, in the Dr.
Strong and MICU incidentglaintiff had “failed to demonstrate the leadership responsibilities of
[her] role as an HOA by abdicatirtbeseresponsibilities to others.(ld. T 33.) In the MICU

situation, Pietrzyk explained, plaintiff should not have allowed Robin to change the “throughput

! Plaintiff purports to dispute the facts in paragraph 26 ofrdisfiet’s Local Rule 56.1 statement because
“Ms. Hill texted Nwoke that Robin was not needed in staffing,” but the emlgence that seems to
correspond to this denial is a printout of a text message that appears tieka sent on October 8, 2015,
nearly two weeks before the incident in questiddeePl.’s LR 56.1 Stmt. Ex. 61A, p. 19-20.)

10



direction” for the patient after the room was assigned and report taken becdsis¢Ofs it is
[plaintiff's] role to assess the situation and determingotteent assignment, and not let the staff
make those decisions.ld( Ex. 38, Pl.’s Dep. Ex. 72, Nov. 13, 2015 Letter from Pietrzyk to Pl.)
In the Dr. Strong situation, Pietrzyk explained, plaintiff should have spoken to the attending
physician andvorked with the team to facilitate the discharggher than simply telling them to
contact the legal teaor wait, andshe should haveformed Blossomgame of what had happened,
rather than telling her just to speak to her st@dff.) According to Pietrzyk, both of these incidents
“indicate[d] a leadership gap in [plaintiff's] performaricg€ld.) Pietrzykinformed plaintiff that
she was to take a leadership role in these situations, sh wask with leadership to work
through issues, rather than to decline to discuss tberparticipate in solving them, and
“[c]lontinued failure to meet Medical Centetpectations [could] lead to disciplinary action up to
and including termination.” Id.)

On June 3, 2018JicheleAkerman, another HOA, forwarded amail toplaintiff, copying
Pietrzyk Mabry, and Lowder, from Ausra Miravinskaite, in which Miravinsiadt Patient Care
Managerin the emergency departmedescribed a “Dr. Cart” incident that had taken pltmee
previous evening(ld. T 42.) “Dr. Cart” is UCMC'’s code for gatient’s cardiopulmonary arrest.
(Id. 1 40.) According to the email, at 1:50naon June 2, 2016, the emergency department (“ED”)
responded to a Dr. Cart call in the CT scan ardd. f(42.) Although the call was for an
“inpatient,”i.e., someone whbad already been admitted to the hospital, the patient was brought
back to theED. (d. Ex. 40, Pl.’s Dep. Ex. 74 at 3, Jun. 3, 2016 Email from Miravinskaite to
Mabry.) Miravinskaite was “not sure” why a room was not promptly assigned for treatpatd
reported that the HOA on dutyplaintiff—had “not respond[ed] to calls/pagegldl.) In addition

to forwarding Miravinskaite’s message, Akerman asked plaintiff to “shassasas possible, the

11



information” that she possessed about the incidedt.a(2.)

Plaintiff did not immediately respond. On June 6, 2016, Pietrzyk followed up and asked
plaintiff to respond. I¢. T 43, Ex. 65, Pl.'s Dep. Ex. 144, Jun. 6, 2016 Pietrzyk Email tod.)
June 7, 2016, Lowder followed up, writing that she had been contacted about this incident by
Linda Druelingerthehead of the ED, and asking plaintiff if she could “please share [her] follow-
up from this incident ASAP” so Lowder could respond to the ED tg#nEx. 40, Pl.’s Dep. EX.

74 at 3, Jun. 7, 2016 Email from Lowder to Pl.) At 11:53 p.ndumre 9, 2016,lpintiff responded

that she was “waiting on more information” from Miravinskaite and wanted to have “more
info[rmation] on how many callghad been placed], to which phone line the calls were placed, and
as well how many pagesiad been senbefore answenig in more detail(Id.) Fourteen minutes
before, at 11:39 pm, she had sent an email to Miravinskaite about the calls andigages65b,

Pl.’s Dep. Ex. 144, Jun. 9, 2016 Pl. Email to Miravinskaite.) At 7:45 a.m. on June 10, 2016,
Miravinskaite reportetb Lowder and Pietrzythatplaintiff had been present in the CT scan area
during the Dr. Cart call, but then leftld(Y 46.) The patient was brought back to the ED, and an
ED nurse called the Bed Access Departmenstavhy. (Id.) TheED nursewas told that plaintiff

was in Bed Access hersegfiothe ED nurse asked to speak whir, andthe nursevas placed on
hold; but plaintiff never picked up troall. (Id.)

Later that morning, Pietrzyik emailed Thomas Lloyd, an Employee/Labor Relations
Manager inHR, writing that there were “several pressing issues with regard to [plpintifist
importantly her lack of response to inquiries about a patient situation,” and Rietnzlyl owder
wanted to meet . . . right away to plan next steps for ldik of performance.’(Id. § 47, Ex. 4,
Lowder Decl. Ex. K, Jun. 10, 2016 Pietrzyk Email to Lloyd.) Lowder, whom Pietrzyk had copied,

replied that she had scheduled a meeting on the situation for the next business day, sa this is

12



needs urgent resolution.’ld({ Ex. 4, Lowder Decl. Ex. K, Jun. 10, 2016 Lowder Email to Lloyd.)

On June 13, 2016, Lloyd, Pietrzyk, and Lowder met to discuss the situdtiofi.40.) On June

14, 2016, Pietrzyk sent an email to Lloyd, Lowder, and Debra Albert, Chief of Nursing and Seni
Vice President of Patient Care Services, to whom Lowder and Pietrzykeckpfat. § 49;see id.

1 18.) In the email, Pietrzylecommended that plaintiff “be put on suspension until further
investigation.” [d. 1 49.) Albert had been informed about plaintiff's role in the Dr. Cart incident

and was “significantly concerned by Plaintiff's reported lack of responssgeauring te Dr. Cart

patient incident, and that she had not responded to management in substance about it, despite
attempts to contact her.1d( Ex. 1, Albert Decl. § 28.)

On the same day, June 14, 2016, Llogdeived notice via email thptaintiff had fileda
charge of discrimination against UCMC with the Equal Employment Opportunity Coramissi
(“EEOC"), claiming race discrimination and retaliation and alleging that shbdeddisciplined,
had complained, and then was “harassed and subjected to different terms and conditions of
employment including, but not limited to, extra scrutinyld. § 52.)

Plaintiff worked on the evening of June 15, 2016, but when Pietrzyk and Lloyd went to
speak with her, they learned that she had left work to seek treatment for an illidegs53)
Plaintiff returned to work on June 20, 2016, and Pietrzyk and Lloyd sought to meet with her the
following morning, but she would not do so, claiming she was too sick to méef.56.) Hours
later, plaintiff sent Ms. Pietrzyk @aim number plaintiff had been gproved to take intermittent
leave under the FMLA 4. 11 5556.)

Lloyd began investigating the Dr. Cart incident. He reached out to plaintiff to find out
what had happened, and on June 23, 2016 plaintiff finally responded, explaining that she had been

in touch with ED nurse8Joel and“Mary” about the Dr. Cart patient’'s assigned bed on the

13



morning of June 2 in the immediate aftermath of the Dr. Cart ddllf{ 5#58.) Lloyd followed
up with Joel Hufano and Mary Kerley, the ED nurses plaintiff had mentioned, who explained that
during the Dr. Cart incident they had urgently sought plaintiff's guidance because they, as ED
personnel, could not access the patiefulsinpatient records in UCK8's electronic medical
records systerand therefore could not be certain how to appropyiatre for the patient(id. 1
60-61.) Hufano stated that while he had received a page identifying the paEBnt3r. Cart”
bed, the page did not address the rexasdue. [d. § 62.) Kerley confirmed the story
Miravinskaite had earlier relayed: Kerley had called Bed Access for assistaaseas told that
plaintiff was there, and indeed she could hear plaintiff in the background; she asked toigpeak w
plaintiff and was placedn hold; but plaintiff never picked up the phone and did not call k#dk.
1 62.) Without plaintiff's assistance, Hufano and Kerley had had to wait for a nurseafrom
different unit to travel down to the ED to help them access the patient’s reckokd$63.)

To resolve certain discrepancies between plaintiff's account and Hufano aeg’'¥«e
Lloyd sought tomeet with plaintiff but she declined to meet, and on July 1, 2016, she notified
UCMC that she was on continuous medical leave. [l 6467.)

On September 19, 2016, plaintiff attempted to report to work, but the new HOA manager
(Pietrzyk had apparently left UCMC’s employmeim8tructedplaintiff to wait to hear fronHR.
(Id. 1 71.) Lloyd reached out to plaintiff again, goldintiff agreed to meet on September 21,
2016. (d.172.) Atthe meeting, she could recall little of the events of June 2, 2016, but she stated
that her June 23, 2016 email was accur#de) (Lloyd told plaintiff not to return to work. Id.)
The following day, plaintiff filed this suit.1d. § 73.)

Lloyd kept Lowder and Albert informed of the progress ofihigstigation and of his

ultimate inability to clear up certain discrepancies betwp&intiff’'s account of the Dr. Cart

14



incident and the ED nurses’ accountsl. f 74.) Albert determined that plaintiff's ongoing
performance issues, culminating in her failure to respond to inquiries duriradtartie Dr. Cart
incident, warranted her terminationd.(f 75.) Lloyd and Lowder agreed, and on November 22,
2016, UCMC issued a letter, signed by Lloyd, to inform plaintiff that UCMC had “made the
decision to terminate [plaintiff] for serious -gwing problems with [her] work performance,
including an incident on or around June 2, 2016 in wisttke] failed to respond to requests for
information and support from members of the [ED’s] nursing teatal.) (

In her complainin this suit, plaintiff claims thathe increased scrutiny to whichestvas
subjectedor her performance on throughput issues was discriminatory, as white HOAs were not
subjected to the same scrutiny; plaintiff's termination was discriminatory arlchtatg and
UCMC interfered with her FMLA rights by peppering her with inquiries about hek wor
performance while she was on FMLA leau&d terminating herDefendant moves for summary
judgment, and plaintiff has filed a cross-motion for partial summary judgment on yiabilit

ANALYSIS

“The Court shall grant summary judgment if the movant shows that there is no genuine

dispute as to any material fact and the movant is entitled to judgment as a mattet dfed. R.
Civ. P. 56(a)Wackett v. City of Beaver Dag¥2 F.3d 578, 581 (7th Cir. 2011). A genuine dispute
of material fact exists if “the evidence is such that a reasonable juryredutd a verdict for the
nonmoving party.’Anderson v. Liberty Lobby, Inel77 U.S. 242, 248 (1986). The Court may not
weigh conflicting evidence or make credibility determinations, but the party opposingasymm
judgment must point to competent evidence that would be admissible at trial to detaamstra
genuine dispute of material facOmnicare, Inc. v. UnitedHealth Grp., In&29 F.3d 697, 705

(7th Cir. 2011)Gunville v. Walker583 F.3d 979, 985 (7th Cir. 2009ke Modrowskv. Pigattq
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712 F.3d 1166, 1167 (7th Cir. 2013) (court must enter summary judgment against a party who
“does not come forward with evidence that would reasonably permit the finder of faud ia f
[its] favor on a material question’) (quotingyaldridge v. American Hoechst Corg4 F.3d 918,
920 (7th Cir. 1994)) The Court construes all evidence and draws all reasonable infenmetices
light most favorable to the nonmoving pai@haib v. Geo Grp., Inc819 F.3d 337, 341 (7th Cir.
2016). The Court applies these “ordinary standards for summary judgment” in the same way
whether one or both parties move for summary judgnvemen the parties file crogsotions, the
Court treats each motion individually, “constru[ing] all facts and inferenceéagafr®om them in
favor of the party against whom the motion under consideration is ma&dew v. Bijora, Inc,
855 F.3d 793, 797 (7th Cir. 201 8eeReeder v. Carter339 F. Supp. 3d 860, 86® (S.D. Ind.
2018).

Title VII makes it “an unlawful employment practice for an emplayerto . . . discharge
any individual, or otherwise to discriminate against any individual with respect to his
compensation, terms, conditions, or privileges of employment, because of such individeal’s rac
color, sex, or national origih 42 U.S.C. § 20002(a)(1) In other words, Title VII prohibits
job-related actions that are motivated by iti@mal discrimination against employees, based on
protected employee statuses such as race or Benst v. City ofChi., 837 F.3d 788, 794 (7th Cir.
2016).

“A plaintiff may prove race discrimination either directly or indirectly, and with a
combination of direct and circumstantial evidehdelcKinneyv. Office of Sheriff oWhitleyCty.,
866 F.3d 803, 807 (7th Cir. 201 AYynder the direct method, the plaintiff must “set fosthfficient
evidence, either direct or circumstantial, that thgleyer’s discriminatory animus motivated an

adverse employment actignld. (quoting Colemanv. Donahoe 667 F.3d 835, 845 (7th Cir.
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2012)). Under the indirect method, the plaintifiakes use ofhe “burdemrshifting approach
articulated inMcDonnellDouglas Corp.v. Green 411 U.S. 7921973)” McKinney 866 F.3d at
807 (internal citation altered)which requires her tmake out grima faciecase by showing that
“ (1) she is a member of a protected class, (2) her job performance neghftlogers] legitimate
expectations, (3) she suffered an adverse employment action, and (4) amoillaely situated
individual who was not in the protected class was treated more favorably than the
plaintiff.” Coleman 667 F.3d at 845 (quotirgurksv. Wis.Dept of Transp, 464 F.3d 744, 750
51 (7th Cir.2006). Under either methqdplaintiff must show that she sufferedn adverse
employment actiothat“ materially altefs] the terms or conditions of employmgrRorter v. City
of Chi, 700 F.3d 944, 954 (7th Cir. 2012), asdinore disruptive than a mere inconvenience.”
Nagle v. Vill. of Calumet Parl654 F.3d 1106, 1120 (7th Cir. 20@®iting Crady v. Liberty Nat’
Bank & Trust C0.993 F.2d 132, 136 (7th Cir. 1993)).

Critically, “the ‘direct and ‘indirect methods are not subject to different legal standards
.. [;] instead, there is a single inquirgt summary judgmenkicKinney 866 F.3d at 807, which
is “whether the evidence would permit a reasonable factfinder to concludeetipdaintiffs race
. .. or other proscribed factoaused the discharge other adverse employment actiérOrtiz,
834 F.3d at 765. Put differently, “[h]Jowever the plaintiff chooses to proceed, at the summary
judgment stage the Court must considémadmissible evidence to decide whether a reasonable
jury could find that the plaintiff suffered an adverse achienausef her [race or other protected
trait].” Carsonv. LakeCty., Ind., 865 F.3d 526, 533 (7th Cir. 201 8eeDavid v. Bd. of Trs. of
Cmty. Coll. Dist. No. 508346 F.3d 216, 224 (7th Cir. 2017MtDonnell Douglass not the only
way to assess circumstantial evidence of discrimination. In adjudicasnguaary judgment

motion, the question remains: has the [plaintiff] produced sufficient evidence to support [or
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require] a jury verdict of intentional discrimination?The Court must consider the evidence as a
whole to determine whether the full evidentiary picture permits a reasonable inference that
plaintiff's race caused defendant to treat plaintiff differenirtiz v. Werner Enters., Inc834

F.3d 760, 765 (7th Cir. 2016)roupe v. May Dep’t Stores C@0 F.3d 734, 737 (7th Cir. 1994).

In addition, Title VIl makes it unlawful for an employer‘@iscriminate against any of his
employees . . becausdgthe employeehas opposed any practice made an unlawful employment
practice by this subchapter.” 42 U.S.C. § 208(®. This type of discrimination is commonly
known as “retaliation.” Tomanovich v. City of Indianapolid57 F.3d 656, 662 (7th Cir. 2006)
“A retaliation claim requires proof that the plaintiff suffered an adverse gmplt action
because ohis statutorily protected activity; in other words, the plaintiff must pf@ye¢hat he
engaged in protected activity af#] suffered an adverse employment action, [@8hdhat there is
a causal link between the tWwolLord v. High Voltage Software, Ind39 F.3d 556, 563 (7th Cir.
2016).

The FMLA guarantees eligible employees of a covered employer the right to take unpaid
leave for a period of up to twelve weeks for a serious health condkimg v. Preferred Tech.
Grp., 166 F.3d 887, 8992 (7th Cir. 1999) (citing 26 U.S.C. § 2612(a)(1)). Upon return from
FMLA leave, employees must be restored to the same position or an equivalent one, sgithethe
benefits and terms of employmentd. (citing 26 U.S.C. § 2614(a)). It is unlawful for any
employe to “interfere with, restrain, or deny the exercise of or the attempt to sseariy right
provided” by the FMLA 26 U.S.C. § 2615(a)(1)TheFMLA’s implementing regulations provide
that the FMLA’s “prohibition against interference prohibits an employer fi@oriminating or
retaliating against an employee . . . for having exercised or attempted to exerci8aigMs.”

29 C.F.R. 8§ 825.220(c). Further, “employers cannot use the taking of FMLA leave as @enegati
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factor in employment actions.id.
I. TITLEVII

Plaintiff claims that the increased scrutiny to which she was subjected, particularly in the
form of excessive meetings, and the résgl discipline and termination were discriminatory and
retaliatory in violation of Title VII

A. Discrimination

Plaintiff believes that she has adduced sufficient evideatenly to survive defendant’s
motion for summary judgmenibut to entitle her to summary judgment in her faoorliability.
She asserts that her supervisors harassed rratibg her performance poorly anequiring her
to appear for dozens of meetings that the other HOAs did not have to attend, often ostensibly to
discuss her handling of throughput issues, althdugMC had made no effort to train her on
throughput. According to plaintiff, the other HOAs, who were not black, were not subjected to
the same scrutiny Further, according to plaintiff, defendant’s ostensible reasoteffiarinating
her—namely,mishandling the June 2, 2016 Dr. Cart inciders pretextual because the evidence
shows that she did nothing wrong other than fail to “answer one (1) telephone cals"Mg@h.
in Supp. of Cross-Mot. and Opp’n to Def.’s Mot. for. Summ. J. at 17, ECF No. 342.)

1. Scope of Gaim

Defendant argues that the scope of plaintiff's clgmoperly considered, is much more
limited than she suggests for two reas@hssome of the disparate treatment plaintiff describes is
untimely or outside the scope of her EEOC charge, which shédvéfedeshe was terminated, and
therefore she has not exhausted her administrative reneeliesher termination or other such
issues and (2) the alleged disparate treatment that remains, including the unfavoraislagece

reviews, PIP, and increased scrutiny, was not sufficiently serious to matdt&iltha terms and
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conditions of her employment and therefore qualify as the sort of adverse employment atction tha
Title VII protects against.

a. Exhaustion of discriminatory termination claim

“The test for determining whether an EEOC charge encompasses the claims inardompl
[is whether theypre'like or reasonably relateth the allegations of the charge and growing out
of such allegations.””Cheek v. W. & S. Life Ins. C&1 F.3d 497, 500 (7th Cir. 199@&uoting
Jenkins v. Blue Cross Mut. Hosp. Ins., I8&8 F.2d 164, 167 (7th CiL976). Stated slightly
differently, the test is satisfietlf there is a reasonable relationship between the allegations in the
charge and the claims in the complaint, and the claim in the complaint can reasonapbchede
to grow out of an EEOC investigation of the allegations in liaege” such that the employer has
“some warning of the conduct about which the employee is aggri€Meeek 31 F.3d at 500.
Plaintiff filed her latestamended charge in July 2016, well after the investigation had
begun into the June 2, 2016 inciddmrdt precipitated her dismisqaeePl.’s LR 56.1 Stmt. § 52)
so the charge gave defendant “warning of the conduct about which [plaintiff wasjadgaad
the EEOC an opportunity to redress 8ee id (SeePl.’s LR 56.1 Stmt. Ex. 3 &iCMC/EEOC
032, Aug. 1, 2016 Email from PI. to EEOC Investigator Lamb (forwarding Lloyd’s July 5, 2016
email to plaintiff about her failure to cooperate with his investigationh¢ Seventh Circuit has
held that when a plaintiff files an EEOC charge anthier fired in retaliation for doing so, she

need not file another EEOC charge, which would “'serve no purpose except to cretwmaddi
procedural technicalities when a single filing would comply with the intent of Title” vV
McKenzie v. lll. Dep'of Transp, 92 F.3d 473, 482 (7th Cir. 1996) (quotiGupta v. E. Texas
State Univ,. 654 F.2d 411, 414 (5th Cir. 1981)Regardless of wheth@taintiff's termination is

seen ashe culminatiorof the discriminatory treatmetttat she claims to haveceivedduring her
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employmenbr as retaliation for complaining about that treatméra reasoning d¥icKenzieand
Guptais equally apposite;plaintiff's termination isreasonably relatetb her claims of pre
termination disparate treatmeartd it would‘sere no purposketo require plaintiff to file a second
charge other than to needlesglyeate an additional procedural hurdle for her.

b. Adverse employment action

As for whether plaintiff's préermination disparate treatment qualifies as an adverse
employrnent action, defendant is correct that such actionseag®rmance improvement plans
negative performance reviews, and heightened scrati@ygenerally not adverse employment
actions for Title VII purposesSeeSmart v. Ball State Univ89 F.3d 437, 441 (7th Cir. 1996e
alsoJones v. Re€are, Inc, 613 F.3d 665, 671 (7th Cir. 2010]T] his Court has previously held
that unfair reprimands or negative performance evaluations, unaccompanied hgrsgibiejob
consequence, do not constitute adverse employment agtigmernal quotation marks omitted);
Cole v. lllinois 562 F.3d 812, 81&7 (7th Cir. 2009) (placing plaintiff on “employee improvement
plan” that required him to submit daily and weekly schedules to supervisors not nyaeriale
action) (citing casesWilsonv. TecStaMfg. Co,, No. 04€CV-233, 2007 WL 201051, at *7 (E.D.
Wis. Jan. 23, 2007)[l]ncreased scrutiny by a supervisor does not rise to the level of an adverse
employment action”) (citingdarris v. Firstar Bank Milwauke, N.A.,97 F App’x 662, 665 (7th
Cir. 2004)) But in this case, the supervisotwightened scrutingand negative performance
evaluations were not “unaccompanied by [any] tangible job consequéoneg613 F.3d at 671,
to the extent thathey justified plaintiff's discharge, which is unquestionably an adverse
employment actionSee Bredemeier. Wilkie, No. 15 C 7514, 2018 WL 3707803, at *9 (N.D. IIl.
Aug. 4, 2018)citing Tart v. Ill. Power Cq.366 f.3d 461, 467 (7th Cir. 2004)

Although her theories of liability as expressed in her brief are muqudédtiff also seems
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to argue that the dozens of meetings she was subjected to in order to monitor, critiquprarel
her performance, particularly after the PIP was imposed in 2@drehumiliating and wereso
excessive as to amountharassment anahostile work environmert It is not clear how many
such meetings there were. Plaintiff claims that there were 141 meeti2@d%, but she also
appears to admit that some subset of these concerned not plaintiff's work pertoapecitically
butmore general topiceind they includedther HOAs andhospital personneslong with plaintiff
and her supervisors. SéeDef.’s LR 56.1 Resp.  2%£CF No. 421 (Sealed), ECF No. 411
(Redacted)Def.’s LR 56.1 Reply 1 35, ECF No. 422 (Sealed), ECF No. 386 (Redacted).)
Regardless of the precise number, plait#$ not cited any case in which a Court found a
supervisor'sfrequent meetings with a subordinate to discuss weldéed issesto amountto
unlawful harassmerthat created a hostile work environment, and the Court is aware of 8eae.
O'Brien v. Deft of Agric, 532 F.3d 805, 8020 (8th Cir. 2008) (“verbal harassment and increased
scrutiny”did not rise to the level of a racially hostile work environmes#g alsd_ee v. Cleveland
Clinic Found, 676 F. Appx 488, 494 (6th Cir. 2017 Increased surveillance and discipline,
whether warranted or not, do not constitute a material adverse change in the terplsyhemt
in the discrimination contex). Plaintiff's descriptions of these meetings, even if she claims to
have subjectively found them humiliating, are closer to “complaints about ovetviBogs v.
Castrg 816 F.3d 910, 920 (7th Cir. 201@&nd “difficulties withmanagers” that amount to no
more than “normal workplace frictighHerron v. DaimlerChrysler Corp388 F.3d 293, 303 (7th
Cir. 2004),than tocomplaints about a “place permeated witie] intimidation, ridicule, and

insult” that represents #ypical hostile work environmentBoss 816 F.3d at 920see also

2 Defendant argues thtite Court denied plaintiff's motion to amend her complaint to assertisehosrk
environment theory, but to the extent any such theory is based on “meetingsj$thaificient predicate
for it in the original version of plaintiff's complaintvhich mentions the meetingéCompl. 1 60-61.)
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Matthews v. Donaho&t93 F. App’x 796, 800 (7th Cir. 2012) (“[Plaintiff’'s] contention tftzer]
supervisors subjected her to a ‘hostile work environment’ by excessively sangiher work . .

. .and warning her about her attendance problems, does not show a pattern of threatening or
humiliating harassment or a workplace permeated with discriminatory ridicule, iatiomdor

insult™).

Thus, the Couris skeptical whethethe scrutiny to which plaintiff was subjected, in the
form of performance reviews and meetings about her performance, was are aplgyment
action by itself But regardlessshe certainly suffered an adverse @yment action when she
was terminated, and the Court will consider thiglence of the préerminationscrutiny to which
she was subjected to determine whethaufports an inference that she vtesninatedfor a
discriminatory reasan As the followingdiscussion will showit ultimately makes no difference
how broadly or narrowly the Court conceives of the adverse employment action plaifeiféd
becauseshe lacks sufficient evidence that it was the product of a discriminatory batoeta
motive.

2. WhetherA Discriminatory Motive Caused Plaintiff sAdverse Treatment

Plaintiff mentions both the direct methodl proof and theMcDonnell Douglasburden-
shifting method in her principal brief, so the Court it consider the evidenas it fits within
the McDonnell Douglasframework and then “assess cumulatively all the evidence . . . to
determine whether it permits” or requires a jury to find thatscrutiny and discharge plaintiff
suffered are “attributabl® her . . . race.’David, 846 F.3d at 224.

a. McDonnell Douglas approach

Under theMcDonnell Douglasurdenshifting approachif plaintiff meets her burden of

establising a prima facie case by showing tshe met the employer’s legitimate expectatiouis
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suffered an adverse employment action wahiteilarly situated cavorkers not inher protected
classwere treated more favorablhen the burden shifts to defendant to provide a legitimate non
discriminatory reason for its actiol€oleman667 F.3d at 845. If defendant succeeds, the burden
shifts back to plaintiff to prove that defendant’s reason is a pretext for disdioninkd.

Undisputed facts show that plaintiff is Africé&mericanand that she suffered an adverse
employment action when she was terminated (if not before). Therefore, the Cogesfan
whether plaintiff has shown that she was meeting legitimate performance expesciaind
whether her termination for failing toeat them was a pretext for discriminatiavhich is the
other side of the same coin) and whether similarly situatedockers outside the protected class
were treated more favorably.

I. Legitimate performance expectations gmdtext

The parties disputelvethemplaintiff was meeting legitimate performance expectations, but
because plaintiff argues thagéfendant is “lying about its legitimate employment expectations in
order to set up a false rationale for terminating [her,] the question of whethewpsghaeeting
[defendant’s] legitimate expectations merges” with the question of pretedtthe Court may
focus on pretext from the staiffenske v. Sybase, 688 F.3d 501, 507-08 (7th Cir. 2009).

Plaintiff claims that the Dr. Cart incident must hémgen a mere pretext for her termination
andno reasonable factfinder could believe that she was fired for failing to aassirgle phone
call. But this mischaracterizes the evideheeause it is neither precisely what the administrators
knew about whashe did noris it why they say thedecided to fire her.

First, Kerley’s accountof her attempt to contact plaintiff following the Dr. Cart call
suggested thatlaintiff may have done more than merely maggone call; rather, it seemed that

she willfully ignored it,despiteundisputedly knowingf the Dr. Cart situation, which was what
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had prompted Kerley to call heAlthough the situation was serious and plaintiff was supposed to
be taking deadingrole in ensuring that patients were placed appropriately and safely according
to their need#n such situationKerley’s account suggested that plaintiff may not have done so
leaving the emergency department nursetetdefor themselvesvhat to do. In this respect, the

Dr. Cart incident was the culmination of a persistent and recurringrpghce issueppearing

as early aplaintiff's 2013 performance review as welliaghe surge unit, Dr. Strong, MICU, and

Dr. Cart incidentsplaintiff's unwillingness to assert hersel§ a leadem order to drive and
implement decisionmaking on throughput issues.

Further, Lloyd, Lowder, and Albert were disturbed not only by plaintiff's lack of
responsiveness to the emergency department numsiee night of the Dr. Cart incident, but also
her lack of responsivenessttee administratorssubsequeninquiries about the situation, which
prevented them from clearing up the discrepancies between plaintiff's accounedegd &d
Hufano’s accounts. This failure to be forthcoming with information about the incident in its
aftermath, like plaintiff’s haglling of the incident itself, played a role in the decision to terminate
her, along with her record of poor performance in throughj@deDef.’s LR 56.1 Stmt. § 75.)

To demonstrate pretext, plaintiff must demonstrate not just “faulty reasoning akemst
judgment on the part of the employer,” but that the employer’s reason is a “liéicaig@a phony
reason” for the adverse employment actiibbs v. Admin. Office of thi. Courts 860 F.3d 502,

506 (7th Cir. 2017finternal quotations marks omitted). She may dbyspointing to evidence
that the proffered reason “is without factual basis or is completely unreastmdidgoodv. Ill.
GamingBd,, 731 F.3d 635646 (7th Cir. 2013) But she has not done so. #wHy disagreeing
with an employer’s reasons” does not make them preteidyand plaintiff has not demonstrated

that defendant’s explanations for its actions toward her are “fishy enough to supportemcefer
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that the real reason must be discriminatorZf. Loudermilk v. Best Pallet Co., LL.&36 F.3d
312, 315 (7th Cir. 2011).

Particularly with respect to the Dr. Cart incident, plaintiff does not genuingiytéishe
truth of the facts defendant relied on in terminating slee“merely quibbles with the wisdom of
[her] employer’s decision.”Lord, 839 F.3d at 564. But is “exactly [that] type of personnel
management decisifjrthat federal courts do not secegdess.’'Burtonv. Bd. of Regent®f Univ.
of Wis.Sys, 851 F.3d 690, 698 (7th Cir. 201 8e MilliganGrimstad v. Stanley877 F.3d 705,

710 (7th Cir. 2017) (“Itis . . . possible that [defendant] punished [plaintiff] too harshly . . . . But
this court does not act as a syggsonnel department.” (internal quotation marks omitted));
Bagwe v. Sedgwick Claims Mgmt. Servs.,, [8t1 F.3d 866, 883 (7th Ci2016)(“[Defendant]
concluded . . . that [plaintiff's] interpersonal issues were a problem for the comphaeyecbrd
does not suggest that [defendant’s] rationale was insincere or pretextual, and we do siat sit a
superpersonnel department that judges the wisdom of defendant’s decisions.” (quetatbn
marks and alterations omitted)Plaintiff does not meet her burden of demonstrating that she was
meeting legitimate performance expectationshat defendant’sletermination that she was not
meeting thenwas apretextfor discrimination

ii. Similarly situated caworkers treated more favorably

Even if plaintiff's job performancsufferedfrom serious shortcomings on throughput and
staffing decisions, plaintiff might stibe able meet her burden to staterima faciecase if she
can show that similarly situated-emrkers suffered from similar shortcamgs, but were treated

more favorably. “ When a plaintiff produces evidence sufficient to raise an inference that the
employer applied its legitimate expectations in a disparate manner, the secoadrémgrbngs

of McDonnellDouglasmerge, allowing thelaintiff to establish a prima facie case by establishing
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that similarly situated employees were treated more favoraflgylor-Novotnyv. Health All.
Med. Plans,Inc., 772 F.3d 478, 492 (7th Cir. 201@uotingGraysonv. O’Neill, 308 F.3d 808,
818(7th Cir.2002).

Plaintiff claims that the otheHOAs, who were notAfrican-American were similarly

situated but treated differenthDetermining whether employees are similarly situated requires a

flexible, commomrsense inquiry that depends on thetfial context; there is no “magic formula.
Humphries v. CBOCS W., Inel74 F.3d 387, 405 (7th Cir. 2007) (quoti@bavez v. Ill. State
Police 251 F.3d 612, 636 (7th Cir. 2001 The purpose of requiring comparators to be similarly
situated is “to Eminate confounding variables, such as differing roles, performance histories, or
decisionmaking personnel, which helps isolate ttritical independent variable®in this case,
the employee’s race.Humphries 474 F.3d at 4Q5 “[D]istinctions can always be found in
particular job duties or performance histories or the nature of the allegedregssions. . ,but
the fundamental issue remains whether such distinctions are so significant yhagnither the
comparison effectively uselesdd. “[IJn deciding whether two employegare similarly situated
because theyhave engaged in similar misconduct, the critical question is whether they have
engaged in conduct of comparable seriousneBsifick v.Ind. Univ.-Purdue Univ. Indianapolis
Athletics Deft, 510 F.3d 681, 689 (7th Cir. 2007).

In this case, the comparisoplaintiff makes between herself and thteerHOAs arenot
useful because “she has not come forward with evidence that [they] shared a ‘coenpetraibl
failings’ with her.” Faas v. Sears, Roebuck & C632 F.3d 633, 6423 (7th Cir. 2008Jquoting
Burks 464 F.3dat 751) The evidence plaintiff cites imer brief 6eePl.’s Mem. at 15 (citing PI.’s

Am. LR 56.1 Resp. 11 #79, ECF No. 370)) is not sufficient to show that the other HOAs engaged

in misconduct of “comparable seriousness.”
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First, plaintiff purports to cite evidence showing that the other HOAs also failed to open
surge uniton certain occasiondut she does not sayand it dbes not appear from the evidence
she cites-that they failed to do so in situations similar to the one for which she was repeenand
in May 2015. Specifically, it does not appear that their failure to open surge units was a
consequence of their own failute arrange for nurses to be available to staff them, unlike in
plaintiffs May 2015 incident. In fact, plaintiff hasot pointed to any situation in whicény
failure to open a surge unitasultimatelydue to anyHOA'’s negligence or mistakéhe evideoe
shows thatin the incidents plaintiff indicategurther investigation showed that thkAs had
placed patients appropriately and any failure to open surgewsmitsiue to a genuine staffing
shortage beyond the HOASs’ controSeePl.’s LR 56.1 Resp. 1 77.)

Plaintiff does not specifically rebut this evidenceSeé€id.) Instead, she asseitsat the
other HOAS received training on throughput but she had not, but the evidence she cites does not
suggest that this was so in any way that supports a conclusion of disparate treatiaientf P
points toemails evidencing “throughput learning exercise” that Pietrzyk conducted in March
2016, but this was long after the May 2015 incident for which she was placed on a PIP. Further,
plaintiff was copied on the emails, and she was designated a “required attendeeg $®ribe
evidence of any attempt to exclude plaintif&e¢ id(citing, inter alia, Ex. 8A).)

Next, plaintiff claims thathere was an incident in October 2015 wMinhele Akerman
failed to discharge a patiewithout being disciplined, scrutinized, mprimandegdunlike plaintiff
following the Dr. Strong incidentBut plaintiff has few details about this incident, anasthfew
are based on secoidnd knowledge. Further, even assuming that what plaintiff heard about this
incident is correct, it appears to have involved a mother whose baby was also antiapat@MC

and whose discharge was pushed tillftilowing morning so it could be coordinated by “social
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workers” and a “multidisciplinary” team.ld Ex. 9, Pl.’s Dep. at 303:304:2.) Plaintiff has not
explained why or howhis incidentmeaningfullycomparego her Dr. Strong incident, in which a
belligerent paent suspected of “seeking drugs” refused to be discharged for no apparent
legitimatereasonand in which there wouldot have been the same nésthvolvethe same social
workers or “multidisciplinary peoplé (See idEx. 4, Lowder Decl., Ex. F, Oct. 21, 2015 Email
from PI. to Lowder.)

Plaintiff has not shown that similarly situatedworkers were treated differently because
she has not shown that other employees wrongly failed to open surge units or dischartge patie
promptly, or that the inciehts wereof comparable seriousness to the ones for which plaintiff was
reprimanded. On top of all that, none of these incidents resembles the MICU inciderDor t
Cart incidentwhich was the nearest cause of plaintiff's termingtisn even if theomparisons
plaintiff submitted were good ones, they would still be insufficient to show that heort@rs
suffered from a “comparable set of failings.” Plaintiff has not met her burderataligis that
similarly situated caworkers outside the protext class were treated more favorably.

iii. Conclusion

As the foregoing discussion shows, plaintiff cannot make put@a faciecase under the
McDonnell Douglasurdenshifting methodecause she has not adduced suffi@eidence that
she was meeting legitimate performance expectations or of similarly situatethckremployees
who were treated differently. Even if she had, defendant has adduced evidence of a history of
persistent issues with plaintiff’'s performancetimoughput and staffing dating back years, and
plaintiff's handling of the June 2, 2016 Dr. Cart incident, viewed through the lens of this history
of performance issues, provided a legitimate-d@ariminatory reason fadefendant’sadverse

action. Further, plaintiff has not adduced evidence that would permit a reastawdiheler to
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conclude that this reason was pretextual, as the core facts underlying [daiatiiormance issues
on June 2, 2016 and before are not genuinely disputed.

b. Direct Method

Alternatively, a Title VII plaintiff can prevail under the direct method of proof by
presenting evidence of “something akin to an admission” of a discriminatory motive by the
employer, and/or by presenting enough circumstantial evidence to “permit teeirdenence
without the employer’s admissionColeman 667 F.3d at 860. Such circumstantial evidence may
consist ofevidence of Suspicious timing, ambiguous statements oral or written, behavior toward
or comments directed at other employees in the protected group, and other bits antigoreces
which an inference of discriminatory intent might be drdwiroupe 20 F.3d at 736see
Coleman 667 F.3d at 860. It may also consist of evideneeart favorable treatment of similarly
situated individuals utside the protected class, or evidencpretext Coleman 667 F.3d at 860.

Plaintiff's evidence of a discriminatory motive falls into three categories: resgdaf
pretext, evidencéhat similarly situated employees were treated more favorabtigvidence of
defendant’s behavior toward other members of plaintiff's protected cldss Courthas already
explained why the evidence in the first two categories does not aid her in surmountingtiagysum
judgment hurdle. The evidence in the third category gets her no closer.

Plaintiff does not cite any outright admissions of a discriminatory motive, nor doeseshe
any relevant, specifiexamples of behavior toward or comments directed at ethpioyeesn
the protected groupThe closest she comes is to make certain oblique, passing, or generalized
references in some places to complaints that she made during her employment aiedut “ra
hostility and disparate treatment of herself [and] Black/Afriéamerican employees, patients and

visitors.” (Def.’s LR 56.1 Reply 1 kee id {1 23; Def.’s LR 56.1 Resp. { J@isputing plaintiff's
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characterization of one of the issues in the EEOC investigation following the filiplgiofiff's
charge as the “segregation of patients and shortage of resources in the pneitipbiack hospital
[at UCMC], Mitchell,” as the charge does not mention any such issde§)51 (responding to
plaintiff's evidence of generalized complaints she made to other administidiioing her
employment about treatment of patients and conditions in Mitchell, which did not conceait expli
racism or racial bias in employment decisions).) Plaintiff does not provideisniffoetail or
context about the incidents she mentions to link them, or the views she holds about UCMC based
on them, to any wrongdoing by the individuals who were instrumental in her termination in such
a way as to reveal any racial bias that may have infected those individuals’ dealsianin
employment matters. Any nexus between these incidents and plaintiff's treatmeshtoedob
tenuous to support an inference of racial discriminatiSeeHobgood 731 F.3dat 644 (citing
cases in which “ambiguous or isolated comments” were insufficient to “guppase of illegal
discrimination or retaliation”)Pettsv. Rockledgd~urniture LLC, 534 F.3d 715, 722-23 (7th Cir.
2008) (plaintiff must “presentspecific facts showing a genuine issue to survive summary
judgment”) (citingLucas v. Chi. Trans. Auth367 F.3d 714, 726 (7th Cir. 200&efusing to
consider plaintiff’'s conclusory assertions that Afrigamericans were treated “more harshly” in
that they were given tougher assignments and written up for reaseAdritam-Americans were
not where plaintiff offered no specific instances of support for his ass@jtioN®ne of this
evidence suggests that any of the individuals who revigy&idtiff's performance or made
decisions that affected her employment suffered from any racial bias.

In her brief and Local Rule 56.1 statement and response, plaintiff frequently relles on t
fact that she was the only black HOA as support for her claims. But by itselfachardvides

her with little support claims, if any. If she could adduce evidence that the attatois who
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supervised her and made employment decisions that affected her had treated athplagkes
badly, it might suggest an infer@that their actions were motivated by race, to the extent that
“the only characteristic the [employees who were treated badly] . . . had in commaonewas
[race].” Hall v. City of Chi, 713 F.3d 325, 333 (7th Cir. 2013). But when the only employee
shown to have received adverse treatment from those individuals is also the only methker of
protected class, the Court is “left to speculate which among [plaintiff guatraits and statuses
led to” the adverse treatment, and “[s]peculation is naagmd Id. There must be other evidence
pointing to a discriminatory motive.

That shortcoming is fatal to plaintiff's claimEven if the Court were to assume that
defendant’s scrutingndterminationof plaintiff were unreasonabli)e fact that she is member
of a protected class who was treated unreasonahlgually not enough by itself to allow an
employment discrimination plaintiff to survive summary judgment; there must be some other
evidence pointing toward a discriminatory motiv&eeSt. Marys Honor Ctr. v. Hicks509 U.S.
502, 515 (1993}“But a reason cannot be proved to‘deretextfor discrimination unless it is
shownboththat the reasowasfalse,andthat discrimination was thealreasorf). As the Court
has explained above, and contrary to plaintiff's position, there is no relevant eviderarsiof h
treatment of other Africamericans or more favorable treatment of similarly situated employees
of other races, nor is there any other evidence of an improper, racially discriminatvg foot
defendant’s treatment of plaintiff.

In this respect, this case is similarLtane v. Riverview Ho#al, 835 F.3d 691, 697 (7th
Cir. 2016) in which the plaintiff claimed that his employer had ligdout its reasons for
terminating him and that a similarly situated employee outside the protected clas®twas n

disciplined for misconduct similar to the plaintiffs. The Seventh Circuit explathat the
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employees were not similarly situated from thsupervisor's standpoint because, after
investigation, the supervisor believed that the alleged comparator had not actuatijtedrthe
misconduct at all, but the plaintiff hadid. at 69697. Thus, the comparison lacked “substance,”
the Seventh Circuit explained, and therefore, even assuming that there was sometgishones
employer's reason for the employment action, where there was no other evidence of a
discriminatory motive, the evidence was not sufficient to survive summary judgideat.697

98; see alsoBrown v. Advocate S. Suburban Hosf00 F.3d 1101, 11666 (7th Cir. 2012)
(“Perhaps their supervisorgiticisms were unfai—clearly the plaintiffs feel that they werebut

there is no evidence that they were unfi@cause they were motivated by raa®,Title VII
forbids?”) This case is no different.

Thus, theresultdoes not changethenthe Court “assess[es] cumulatively all the record
evidence without the assistance of heDonnell Douglagparadigm” under the direct method of
proof. David, 846 F.3cat 227. Plaintiff has not adduced sufficient evidenc@text similarly
situated employees treated differenttyr behavior toward or comments directed at other
employees in the protected growgmowing racial animusor bias, either separately or in
combination,to permit a reasonable jury to conclude that she was the victim of intantion
discrimination. Plaintiff cannotsurvive summary judgmenn her discrimination claim

B. TitleVII Retaliation

Plaintiff alsoclaimsthat defendant’s scrutingnd ultimate terminatioof her were the
result of unlawful retaliation for opposing unlawful employment practices. Accomliplgintiff,
she first engaged in protected activity on October 20, 20m6n she emailed HR complain
about Lowder’s email to her and mentiortkd “buzz”around the hospitahat black employees

did not receive the same “perks” that other employees did. Plaintiff has not rgesmaarze factual
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dispute over whether her scrutiny and termination were in retaliation for this ohamyaitected
activity, yp to and including her EEOC charge.
First, any position that these actions were the praofucretaliatory motive is undermined
by the fact that the performance issues for which plaintiff was scrutinfmbdilimately fired
arose long before plaintiff engaged in any protected activity. Plaintiff was zedidor her
performance on throughput and staffing decisions as early as her 2013 performavegamdi
thesurge unit and Dr. Strong incidents both occurred before plaintiff engaged in prottistiég a
by complaining about race discrimination against UCMC employ®egArgyropoulosv. City of
Alton, 539 F.3d 724, 734 (7th Cir. 2008\vhen “negative reports identified performance
deficiencies . . . that were consistent with [the plaintiff's$tfiperformance evaluatiomhich
preceded her [protected activity,] [t]his alone undermines the reasonablenessdér@mgee that
[the protected activity] triggered criticism of her job performancedP)aintiff may view these
separate incidents as ulated to the ones that followed her protected activity, but, as the Court
has explained, there is a throughline connecting them: each of them reveals her unwiltmgness
assert herseHs a leadein order to drive and implement decisionmaking on throughput issues.
As explained above, defendant cite@ragthyhistory of documented performance issues
culminating in the Dr. Cart inciderand in plaintiffs lack of responsiveness during the
investigation of the incidento justify its treatment of plaintiff and her termination, and plaintiff
has not shown that there is any genuine dispute e facts underlying these issudslaintiff
may contend that the scrutiny and resulting punishment that she suffered were overly harsh
responses to her transgressions, but thahesely to “quibble[] with the wisdom of [her]
employer’s decisids],” Lord, 839 F.3d at 564, which does not help tesurvive summary

judgment Burton 851 F.3d at 698agwe 811 F.3d at 883. Defendant’s motion for summary
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judgment is granted as to plaintiff's Title VII retaliation claim.
II.  FMLA RETALIATION AND INTERFERENCE

The Court generallyévaluat¢s] a claim ofFMLA retaliation the same way th would
evaluatea claim of retaliation under other employment statutes, such aktle VII.” Buie v.
Quad/Graphics, In¢.366 F.3d 496, 503 (7th Cir. 200An FMLA plaintiff must adduce evidence
that(1) he engaged in a protected activity; (2) his employer took an adverse employmoant act
against him; and (3) there is a causal connection between the protected activity asheethe
employment actioii. Pagel v. TIN InG.695 F.3d 622, 631 (7th Cir. 2012)To succeed on a
retaliation claim, the plaintiff does not need to prove that retaliationtiveamly reason for her
termination; she may establish an FMLA retaliation claim by showing thairtitected conduct
was a 8bstantial or motivating factor in the employgedecision.” Goelzer v. Sheboygan Cty
Wis, 604 F.3d 987, 995 (7th Cir. 201@ternal quotation marks omitted).

Plaintiff claims that she was terminated in retaliation for taking FMLA leave, in
interference with heFMLA rights, but she can no more survive summary judgment on this claim
than she can on her Title VI retaliation claim. As explained above, defendastidnan that she
wasterminated for her lack of responsiveness during and after the Dr. Cart incident,rfglewi
history of documented performance issues, and plaintiff has not come forward with evidence
creating any genuine factual dispute on the issue.

Importantly, there is no reason for suspicion based on the timing of the termination
compared with the timing of the FMLA leabecause sahe Court has already explained, Pietrzyk
and Lowder began investigatiptaintiff's role in theDr. Cart incident just days after it happened
before plaintiff sought FMLA leave. There is no evidence that any of the decisiasnralaved

in supervising, disciplining, or ultimately terminating plaintiff learned that pfawas seeking
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to take FMLA leave until June 21, when pl#ineémailed Pietrzyk about her FLMA leave request.
(SeeDef.’s LR 56.1 Resp. 1 64.) It was eleven days earlier, on June 10 tR&1&wder wrote
to Lloyd in an email thathere were “several pressing issues with regard to [plaintiff], most
importantlyher lack of response to inquiries about a patient situation,tretgdhe and Pietrzyk
wanted to meet with him to plan “next steps for this lack of performancef’{D& 56.1 Stmt.
1 47, Ex. 4, Lowder Decl. Ex. K$ee Argyropoulq$39 F.3d at 73 o reasonable inference of
retaliation based on suspicious timing when adverse action was based on perforifinzianeide
that were first documented before plaintiff engaged in protected activity). lraaayeaven if the
Court were to consider the timing suspicious, suspicious timing by itgehisrallynot enough
to prove causatior$ilk v. Bd. of Trs., Moraine Valley Cmty. Coll. Dist. No. 5245 F.3d 698,
710 (7th Cir. 2015), and plaintiff has no other evidence sufficient to create a gesumefisact
on whether defendant had an improper motive for terminating her.

To the extent that plaintiff's claim is that she was terminated not in retaliation but stherw
“to prevent her from exercising her right to return to her prior position” under the FBib#ason
v. Office of Chief Judge of Circuit Court of Will Cty59 F.3d 706, 712 (7th Cir. 2009), the result
is the same. “[A]n employee’s right to reinstatement [following FMLA le&apt absolute.ld.
If plaintiff would have been terminated anyway, regardless of whether she took i@ then
the termination did not interfere with her FMLA rightlel. Plaintiff hasnot come forward with
evidence to create a genuine material factual dispute on the question of why shenwadeter
ard whether it would have happened even if she had never taken FMLA leave, any more than she
has on the question of whether it would have happened if she wesenmanbewof a protected
class. See idat 713-14.

Plaintiff also claims that UCMC interfered with her FMLights by contacting hewhile
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she was on leayeoarticularly through Lloydn late June 2016 and early July 2016, when he
reached out to heseveral time®y phone and emaib attempt toset up a raetingto discuss the
June 2 Dr. Cart incident and its aftermath. Lloyd had been seeking to set up such a meeting for
approximately two weeks by the time plaintiffformed UCMC on July 1that she was on
continuous medical leave and would not return to work until further notice. He followed up with
a few more emails and phone calls over the next few days (plaintiff says thesn veasail
exchange of twelve emails and five phone calls, although it is not clear precisely wéen the
contacts occurred (De$ LR 56.1 Reply 11 688)), butfinally hetold plaintiff in his July 5, 2016
emalil that if there was “anything [she] wish[ed] to add” while he proceedbdhe investigation,
she coulceither“do so” immediately,or “let [him] know that [she] will meetio do so upon [her]
return.” (Def.’s LR 56.1 Reply 1 69; Def.’s LR 56.1 Stmt. Ex. 2, Lloyd Decl. Ex. BB, Jul. 5, 2016
Lloyd Email to PI.) His attempts to contact her then subsided until she attempted to return to work
in September.

“A few de minimiswork[-]related contacts with the employee while.on. [leaveare]
allowed under the FMLA. SeelLaRiviere v. Bd. of &.of S. Il Univ., No. 161138DRH, 2018
WL 4491183, at *12 (S.D. Ill. Sept. 19, 201@)ting cases)see alsdaughertyv. Wabash Cir.,
Inc.,, 577 F.3d 747, 751 (7th Cir. 200@mployer’s “[m]odest requests” such as for return of keys
and passwords do not interfere with FMLA leav®@)Donnell v. PassportHealth Conmc’ns
Inc.,561 F. App’x 212, 21618 (3rd Cir. 2014)(no interferencebecause emails requesting
paperwork were de minimis’ and “did not require onnell to perform work to benefit the
company and did not materially interfere with her leayeifjng Callisonv City of Philadelphia
430 F.3d 117, 12(3rd Cir.2005) (“there is no right in the FMLA to bdeft aloné”)). Lloyd’s

few contactswith plaintiff to follow up on the Dr. Cart incident fall within thike minimisrule.
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Critically, the investigation and the contacts bepeaforeplaintiff had informed UMC or Lloyd
that she was on continuous leasee O’'Donnell561 F App’x at 21718,and once Lloyd learned
that she wasn leave he made a limited number of follewp contacts over three of the next five
days, then dropped the matter until plaintiff was ready to return to work. This did notaihateri
interfere with plaintiff's leave.

Plaintiff also claims that Lloyd violated hEMLA rights by contacting MetLife, UCMC'’s
third-party benefits administrator, to inquire about her expected raitwork date, but it is
undisputed that these were no more than inquiries, and they did not shorten or otherwise affect
plaintiff's leave. (Def.’s LR 56.1 Reply  70.Plaintiff was permitted to takéhe FMLA leave
she sought, and there is no evidence that she was asked to perform any work for which UCMC
was being paid while she was on leave or that she was rushed back to work before wk# wa
enough to return. She has not come forward with evidence creating a genuine issue of material
fact as to whether defendant interféveth her FMLA leave.

The parties discuss other issues in their briefs, including a number of UCMEiseéef
and whether plaintiff is judicially estopped to claim as damages treatment fon deeth
conditions that she attributed in a different lawsuit to ingesting xanthan gum. But the Cdurt nee
not reach these issue#t is clear from the above discussitrat gaintiff has not come forward
with sufficient evidence that she suffered adverse treatment that was thectpaida
discriminatory motiveand, therefore, her claims cannot survive defendant’s motion for summary

judgment.
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CONCLUSION

For the foregoing reasons, plaintiffs’ motion partialsummary judgmenBi]] is denied,
defendant’s motion to strike [406] is denied, defendant’s petition for attorneys’ fees $357] i
denied and defendant’s motion for summary judgment [39@ranted Civil case terminated.

SO ORDERED.
ENTERED: March 13, 2020

HON. JORGE ALONSO
United States District Judge
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