Kravetz et al v. Bridge to Life, LTD., a Wyoming Corporation et al Doc. 149

IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

SYDNEY KRAVETZ, in her capacity as the
personal representative of the Estate of
Lawrence Kravetz, JONATHAN
KRAVETZ, and CARRIE KRAVETZ,

Plaintiffs,
Case No. 16 C 9194

V.

BRIDGE TO LIFE, LTD., Judge Joan H. Lefkow

N N N N N N N N N N N N

Defendant.

OPINION AND ORDER

Plaintiffs Sydney, Jonathan, and Carrie Kravetz sued Bridge tddrifgeach of
contract, promissory estoppel, unjust enrichment, and declaratory judgment. Bridge to Life
moves for summary judgment on all counts. (Dkt. 125.) The motion is granted as to Jonathan

and Carrie and denied as to SydRey.

1 Because all plaintiffs share the surname Kravetz, the court refers to yhbeirtgiven names.

2 This court has jurisdiction under 28 U.S.C. 88 1332 and 13@ihey and Carrie Kravetz are
citizens of California. Jonathan Kravetz is a citizen of Washington. 8timd.ife is a Wyoming
corporation with its principal place of business in lllinois. The amoundmtraversybetween Sydney
and Bridge to Lifeexceed$$75,000. Although there is reason to suspect that Carrie and Jonathan’s claims
neverexceeeéd $75,000, gee dkt. 140 136 (valuing their 20,000 shares at about $10,000 as of 2014))
this courthassupplemental jurisdiction over their claims under 28 U.S.C. § 1367€ale is proper
under 28 U.S.C. § 1391(b)(2).
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BACKGROUND 3

Bridge to Life is a medical supply company focused on organ transplants. (Dkt. 130 § 1.)
Bridge to Life was incorporated in Delaware in 2005 and was authorized to issue 60 milli
shares of common stockd({ 2.)In 2014 Bridge to Life redomesticated Wyoming. (d.
1 21.) In connection with the redomestication, Bridge to Life wrote a lettex $sbatreholders,
including the plaintiffs here, to request that they return their Delaware sédificates so those
certificates could be exchanged for Wyoming share certificdteg] 23.)The Kravetzes
returned theiDelawarecertificates but by the time they filed this suit had not received all their
Wyoming certificates in return.
l. Lawrence Kravetz's Shares

LawrenceKravetz, a founding shareholdesybmitted his Delaware sharertificates
representing 1.2 million shares in 2014l. {1 34.) About a year later, Bridge to Life told
Lawrence that 600,000 of his shares were issued in dadofi. 86.) Bridge to Life therefore
issued Lawrence a Wyoming certificate represgnonly 600,000 sharedd( 1 37.)After filing
this suit, Lawrence died, and his wife Sydney mepresents his estatgd. 1 3.)

In its motion, Bridge to Lifassertsghatit is undisputed thdtawrence wa®ntitled to
only 600,000 sharesld; 11 4-6.) According to Bridge to Liféas CEO Stevan Schweighardt
reached out to Lawrence in 2008 to help raise funds for the comparfy.7()But Lawrence

told Schweighardt that he was reluctant to do so because Bridge to Life had never issued him

3 Unless otherwise noted, the facts set out below are taken from the’jartial Rule 56.1
statements and are construed in the light most favorable to the non-mowng parcourt will address
many but not all the factual allegations in the partisbhsissions, as the court is “not bound to discuss in
detail every single factual allegation put forth at the summary judgmeset 'sEamnicare, Inc. v.
UnitedHealth Grp., Inc., 629 F.3d 697, 704 (7th Cir. 2011). Following its regular practice, the caurt ha
considered the parties’ objections to the statements of facts and silutseopinion only those portions
of the statements and responses that are appropriately supported and t@kearesolution of this
motion. Any facts that are not controverted as required by Local Rule 56.leanediadmitted.
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sharest owedhim for earlier fundraising effortsld. 11 8, 10) The two agreed that Bridge to
Life owed Lawrence 600,000tal shares oEommon stock, and Schweighardt convinced the
board of directors to issue 600,000 shares to Lawrelttdl{(9, 11-12.)awrence and Bridge
to Life signed a contract memorializing thgreement that Lawrence was entitled to 600,000
sharedor his fundraising effortg(ld. 11 13—14 Unbeknownst to Schweighardt, Bridge to Life
maintaing Lawrencealready hadeceived hishares when he entered into the agreemieht. (
1 14.) Thus, according to Bridge to Life, the 2008 shares inadvertently duplicated the shares he
already had(ld. § 14.) Bridge to Lifealsoargueghatbecause Sydney did not participate in these
conversations and Lawrence died before he coattbpogd no one can dispute Schweighardt’s
testimony (Dkt. 126 at 12.)

Bridge to Life is incorrectSydney can and does genuinely dispute Bridge to Lste'sy.
Some gidence in the record supports her theory that Bridge to Life intended to issue a total of
1.2 million shares to LawrencEirst, although Lawrence was not deposed in this casedue a
statement about this issue under oath when he signed a verified complaint in B@le®H6
stating that hewned 1.2million Bridge to Life Delaware share®kt. 131-1 § 1id. at 18-19
(Lawrence’s signed and notarized statement that allegations in complaint madpanady of
perjury).)Secondthere are inconsistencies betwdgidge to Life’s storyandthedocumentary
record In the 2008 written agreement, Bridge to Lhieed Kravetz as a consultant for a
fundraising project in 2008 armmpensatetlim with 600,000 shares of common stdfffor
his serviceon this project”—not for all past, present, and future work. (Dkt. 128t 7(emphasis
added).) MoreovelSchweidnardtpersonally signed share certificate awarding Lawrence
200,000 shares five monthsforethe disputed award of 600,000 shares, undercutisiglaim

that no one at Bridge to Life knew that Lawrence had any shares when it issued the 600,000.



(Dkt. 131-2 at 5.Finally, Lawrence received a certificate famother 100,000 shares in 2010,
two years after Bridge to Life supposedly fixed Lawrence’s lifetime agtgeg®00,000. (Dkt.
1312 at2.)

This is a textbook example of a gendyndisputedmaterial fact. On a motion for
summary judgment, the court must take all such disputed facts in the non-movant’Sdatvor.
v. Harris, 550 U.S. 372, 378, 127 S. Ct. 1769 (2007). The ¢bareforeassume$or purposes
of this motionthatLawrenceheld 1.2 million Bridge to Lifddelaware sharesone issued by
mistake and received a Wyoming certificate for only 600,000 shares.

Il. Jonathan and Carrie’s Shares

Lawrence and Sydney’s children, Jonathan and Carrie Kravetz, ed@0tD00 shares
of Bridge to Life Delawareommonstock which they receiveds gifts from their uncle Norman
Kravetz (Dkt. 130  18.) After Jonathaaceived hisgedomestication letter, either Lawrence or
Norman returned Jonathan’s Delaware certificat2014. (d. T 33.)Bridge to Life sent Carrie’s
redomestication letter to Lawrence and Sydney in 2084 27.)When Carriedid not return
her Delaware certificat®ridge to Life again wrote to her, but she did not receive that
correspondenceld. 1 28.) In July 2016, Bridge to Life again wrote to Carrieaatrence and
Sydney’s addressld. 1 29.) At some poirdfter receiving thduly 2016letterbut before filing
this suit Carrie sent in her Delaware certificatdsl. [ 30.)

In September 2016he Kravetzesiled this lawsuif by which point Jonathan and Carrie
had not received their Wyoming share certificates. (Dkt. Lli8®ecember 2016, Bridge to
Life issued Jonathan and Carri&s/oming certificateswhichtheir counsel receiveth January
2017. (d. ¥ 38.)Carrie states that if she had her share certificates earlier, she might hatee tried

sell themto pay student debt and medical billsl. { 41.)Jonathan states that Wweuld have



done the same to edserough financial time.”Id. § 33.) Otherwise, Jonathan and Carrie have
no evidence of damages from receiving their Wyoming certificates in January 2@hd iobt
2014. They neither tried to sell n@ceivel offers to purchase their stock between 2014 and
2017 (or since).I¢. 1147, 55, 60) And they never took or tried to take part in Bridge to Life
corporate governancdd( 1 51.)
[1I. Bridge to Life Corporate Structure

At the time of redomestication in 201Aere wereabout 22.4million outstandinghares
of Bridge to Life common stock. (Dkt. 130 T R January 2017, there were about 2hiflion
outstanding shares of Bridge to Life Wyoming common stddk{(39.)Because of new shares
issued in employee incentive prograsasnetime after January 2Q1fere aranow about 25
million outstanding shares of Bridge to Life Wyoming common stddk{(40.) There is no
evidence that Bridge to Life directors issued new shares to themséiv&§. 49-50, 65.)

Bridge to Life common stock is wegistered and therefor®t publicly traded, making
sharedifficult to sell. (Id. {1 69; dkt. 128-19 {1 1)2Shares wereworth about 49 cents of a
June 2014 valuation, and in 2019 Schweighardt testified that he believed the shares had become
more valuable since the(Dkt. 140 1 36.) Moreovethe sharebold little valuefor corporate
governanceThe plaintiffs admitted thafs]ince its redomestication in 2014, BTL has not had a
vote of the shareholders on any topic for any re&gtoh.| 35.) On the same day theyxadethat
admission, however, they also filed a statement of additionaldastsing that “BTL has
continued to hold shareholder votes since the redomestication,” (dkt. 140 § 38), citing an August
2016 election of directors. (Dkt. 131-24.) For purposes of this motion, the court assumes that this

shareholder vote took place in August 2016.



LEGAL STANDARD

Summary judgment obviates the need for a trial where there is no genuine issue as to any
material fact and the moving party is entitled to judgment as a matter of law..Fed. R.
56(a). A genuine issue of material fact exists if “the evidence isteath reasonable jury could
return a verdict for the nonmoving partiderson v. Liberty Lobby, Inc., 477 U.S. 242, 248,
106 S. Ct. 2505 (1986). To determine whether any genuine fact issue exists, the court must go
beyond the pleadings and assess the proof as presented in depositions, answers to irgsrrogator
admissions, and affidavits that are part of the record. Fed. R. Civ. P. 56(c). In doing so,tthe cour
must view the facts in the light most favorable to the non-moving party and draw all lasona
inferences in that party’s favdgcott, 550 U.Sat 378.

The party seeking summary judgment bears the initial burden of proving there is no
genuine issue of material fa€elotex Corp. v. Catrett, 477 U.S. 317, 323, 106 S. Ct. 2548
(1986). In response, “[a] party who bears the burden of proof on a particular issue may not rest
on its pleadings, but must affirmatively demonstrate, by specific factual allegatiat there is
a genuine issue of material fact which requires triaay v. N. Ind. Pub. Serv. Co., 987 F. Supp.
1105, 1109 (N.D. Ind. 1997%ee also Insolia v. Philip MorrisInc., 216 F.3d 596, 598 (7th Cir.
2000). If a claim or defense is factually unsupported, it should be disposed of on summary
judgment.Celotex, 477 U.S. at 323-24.

ANALYSIS

Choice of Law

Bridge to Life cited lllinois authoritiem its motion for summary judgment. The
Kravetzes cited Wyoming authorities in their response. This court held in a ruling oroa taot

dismiss that the court will apply the law of the state of incorporatioriticeach of contract



claim relate[d] to thg¢corporation’s]issuance of stock.” (Dkt. 42 at 4 (quoti@®X Liquidating

Tr. v. Venrock Assocs., 640 F.3d 209, 212 (7th Cir. 2011))he same reasoning applies to the
guasieontractuaklaims of promissory estoppel and unjust enrichment. Wyoming law therefore
applies Because the parties have identified no reledéfgrences between Wyoming and

lllinois law, thecourt does not consider any of Bridge to Life’s arguments under lllinois law

forfeited
Il. Sydney
A. Breach of Contract

Under Wyoming law, [t} he elements for a breach of contract claim consist of a lawfully
enforceable contract, an unjustified failure to timely perform all or any parhat is promised
therein, and entitlement of injured party to damag&shlinger v. McGhee, 268 P.3d 264, 268
(Wyo. 2012) (quotindreynoldsv. Tice, 595 P.2d 1318, 1323 (Wyo. 1979)). Bridge to Life
concedes thdthe 2014 BTL letters constituted a contract supported by consideration.” (Dkt.
126 at 9.)

There is a genuindispute about wheth@&ridge to Life breached that contraSydney
claims that Lawrence returned a certificatef(#00,000 shares of Delaware stock but recedved
certificate foronly 600,000 Wyoming shargea breach of the contract to exchange share
certificates Bridge to Life argues that Lawrence was never supposed to have 1,200,000 shares of
Delaware stockBut as explained above, Sydney disputes that assertion, and a jury presented
with this summary judgment record could find in Sydney’s favor. The motion for summary
judgment must therefore be deni@dderson, 477 U.Sat 248 (holding summary judgment must

be denied if jury could return verdict for nonmovant).



Bridge to Life quickly pivots to its request for partial summary judgment, arguing that
Sydney can receive only specific performance, not damages, if she succeedsSaetriat
performance is available where damages are inadequate or impr&giicabw Oil Co. v.
Christmann, 656 P.2d 538, 545 (Wyo. 198Byidge to Lifeargues that because unregistered
shares are difficult to value, they cannot be compensated with darciéiggseveralllinois
casesMedcom Holding Co. v. Baxter Travenol Labs., Inc., 984 F.2d 223, 227 (7th Cir. 1993);
Farley Inc. v. Chiappetta, 163 B.R. 999, 1010 (N.D. Ill. 1994%murr v. Kamen, 133 N.E. 715,
719 (lll. 1921).But those cases gave specific performaongaaintiffswho requested it,
establishing thagpecific performance is availableot mandatoryk.g., Medcom, 984F.2d at
225 (plaintiff requested specific performanddpreover damages are neith@adequate nor
impracticalhere Bridge to Life argues that because its shares are so illiquid, Sydney would reap
a windfall if she received anymoney damagegffectively arguing that its share price is $0.
Bridge to Life believes itstock isas worthless as it argues here, it is free to re80000
sharego Sydneyat no cost to itselfOtherwise avoiding a windfall is a simple matter of
appraising the shares, something thkaly can be done because Bridge to Life did it in 2014.
(Dkt. 140 1 36.)

B. Promissory Estoppel (Count II) and Unjust Enrichment (Count III)

Bridge to Life is entitled to summary judgment Sydney’'semaining statéaw claims.
Where an express contract exists, the plaintiff cannot recover onaquaisactual theories like
promissory estoppel and unjust enrichm&veagner v. Reuter, 208 P.3d 1317, 1322 (Wyo. 2009)
(holding promissory estoppel and unjust enrichment “are precluded by the existence of an
enforceable contract’Because Bridge to Life concedes that a contract eSgtey cannot

recover on counts Il (promissory estoppel) or Il (unjust enrichment).



C. Declaratory Judgment(Count IV)

Bridge to Life does not differgiate between the claims for breach of contract and
declaratory judgmenEor the same reasons as Coultité, motion is denied as to Sydney’s
portion of Count IV.

IIl.  Jonathan and Carrie

Jonathan and Carrie sued Bridge to Life for failing to issue Wyoming share aggsfic
Four months later, Jonathan and Careieeivedtheir certificatesJonathan and Carrie
nonethelespressedhis lawsuitfor another three years. The court permitteéd proceed on the
theory that Bridge to Life did not issue equivaléhtoming certificates to the Delaware
certificateshat Jonathan and Carreturned Discovery has debunkelat theory Jonathan and
Carrienow claim thatthe delay itself caused therardages, but thgyresenio evidencef
damagesThey argue that they should be allowegtoceed to trial to recoveilominal damages.
But because actual damages are an element of breach of ¢&utriaoter, 268 P.3dat 268,
Bridge to Life is entitled to judgment as a matter of |[Rimally, Jonathan and Carrie’s requested
declaration thaBridge to Life “must authorize and issue to Plaintiffs the full number of their
shares of common stock in the Company” is nimmtause Bridge to Life has hatized and
issued Jonathan and Carrie’s shares.

A. Dilution

Jonathan and Carrie argue that Bridge to té&ased damages lyluting their sharesin
an earlier ruling dismigsg Jonathan and Caets claims without prejudicehe court explained
thatdiluting the value of shares “could support a claim for relief.” (Dkt. 102 at 7.) Discovery ha
shown thathe shares Bridge to Life returnedXonathan and Carrie dJanuary2017 were not

only notdiluted, but they represented a slightly higle@mership stake in Bridge to Life



Wyoming than Jonathan and Carrie had in Bridge to Life Delaware. At the time of
redomestication, Jonathan and Caeaehowned 20,000 out of about 22.4 million outstanding
sharesof common stock. (Dkt. 130 1 32n January 2017, when Jonathan and Carrie’s counsel
receivedthe same 20,000 shares apig¢here wereabout 21.4 million outstanding shares of
common stock.I¢l. § 39.) Thus, Bridge to Life did not use the redomestication as a ruse to dilute
Jonathan and Carrie’s shares.

Jonathan and Carrie note that their shares are now diluted, even theygere not
dilutedwhen Bridge to Lifeeturned the shares danuary 201.7Sometime aftedonathan and
Carrie receivedheir Wyoming certificates, Bridge to Lifssued common stock to employees
under an incentive program. (Dkt. 130 § A0:pday, Bridge to Life has about 2fillion
outstanding shares of common stodH.)(Although this means that Jonathan and Carrie now
own slightly less of Bridge to Life than they owratthe time of redomestication, that dilution
did not breach any contract or promifae redomestication letter offerea“issue to you a new
Wyoming stock certificate” in exchange for the return of Delaware certificiiks. 28-8.)

That lettercontained no implicit promise never to issue common stock to emplojeeddr

do Jonathan or Carrie identify any other agreement not to issue more common stock. To the
contrary, the articles of incorporation authorized Bridge to Life to issue up to 50msitiares

of common stock. (Dkt. 130 { 2.) Thus, even if diluti®an injury, itis not an injury caused by

a breactlof any contract.

4 Jonathan and Carrleave abandonetheir earlier accusation that Bridge to Life’s directors
issued shares to themselvi&ompare dkt. 128-17 13; dkt. 128-18 T 3with dkt. 1307149-50, 65.)They
acknowledge that they never had evidence for that claim but alleged inatter of personal beli@id.
1949-50, 65.)

10



B. Delay

Jonathan and Carrie have no monetary damagesthe delay They argue that under
Wyoming law, unreasonable delay in contract performancecanase damageSee LNV
Corp. v. Shepard, No. 10€v-56-F, 2010 WL 11450489, at *3 (D. Wy. Nov. 12, 2010)LNV, a
bank’s delay in honoring creditie draws meant thalhe borrowers could not pay subcontractors
on time.ld. at *1. The subcontractors then quit the borrowers’ construction project, forcing the
borrowers to abandah Id. Becausehe borrowers iLNV had evidence thdhe bank’s delay in
performance tankeithe construction projedteborrowers’claim survived a motion for
summary judgmentd. at *3.

LNV shows that delatheoreticallycansatisfy thebreach and damages elemebisthere
it did neither At most,Jonathan an@arrie suggedhat they had expenses between 2014 and
January 2017 that they might have tried to satisfy by selling their shares. Carrieeshgd sh
medical bills and student loans to pay. (Dkt. 140 { 32.) Jonathan was “experiencing a rough
financial time.” (d. T 33.) They provide no supporting evidencéhee expenses and therefore
could not establish theat trial, let alone concretely enough to justify a specific damages
calculation.This motion was their opportunity to present that evideBegel v. Shell Oil Co.,
612 F.3d 932 (7th Cir. 2010) (“Summary judgment is the ‘put up or shut up’ moment in a
lawsuit.”). Moreover even if they had evidence of how they would have spent the money if they
had their shares earliG@ssuming generously that they could and would have sold the slitares)
would not sifice to prove damagetstead, they must show why they would have been
materially better ofhaving the Wyoming certificates in 2014 instead of January 2017. They do
not present evidence that the shares became less valuable between 2014 and Jantiagy 2017 (

record suggests the opposite, (dkt. 130 9, 3@t there was a more liquid market for Bridge to
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Life shares in 2014 than in January 2017, or that they had to forgo some investment opportunity
because they did not have their certificatre2014.

Finally, Jonathan and Carrie argue that Bridge to Life’s delay cost them theoright t
participate in Bridge to Lifs election of directors in August 2016. (Dkt. 131-24.) But Jonathan
and Carrie do not offer evidence about the result of the election, the margins of videfgaiy
or even how they would have voted. A jury thus could not find that Jonathan andsGHened
an unfavorable election result or that their itigbto votetheir shares caused that result.
Becauselonathan and Carrie cannot prove damages on this tigrage to Life is entitled to
judgment as a matter of laschlinger, 268 P.3cht 268.

C. Nominal Damages

Finally, Jonathaand Carrie arguthat under Wyoming law, they can prove nominal
damages even if they cannot prove actual damégds:ta, the Wyoming Supreme Court has
noted,“One can recover nominal damages for a breach of contract when no actual damsge flow
fromit....” Popev. Rosenberg, 361 P.3d 824, 833 n.12 (Wyo. 2015). But in holdings, that
court has explained that damages are an element of a breach of contradi.glaSchlinger,

268 P.2cat 268.Moreover, the Wyoming Supreme Court has heldifreatrial results in a

defense judgment for lack attualdamages, the plaintiff is not entitled to a new trial to prove
nominal damage®eese v. Dow Chem. Co., 728 P.2d 1118, 1121 (Wyo. 1986). Finally,

Jonathan and Carrie have cited no Wyoming authorities awarding nominal damplgéstiffs

who proved the fst three elements of a contract cldot not the damages elemenhbey cite
thedictumin Pope anda centuryold case where th&/yoming Supreme Couviacated a

plaintiff's breach of contragudgment because “[t]he evidence . . . [was] insufficient to support a

judgment for anything more than nominal damag®él%on v. McLogan, Inc., 242 P. 1111,
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1112 (Wyo. 1926)Bridge to Life on the other handentifiesrecent caseapplying Wyoming
law that grantlefense judgments where the plaintiff did not prove dama&ggsSheve v. Mut.
of Omaha Ins. Co., No. 13 CV 252, 2015 WL 12866988t*4 (D. Wyo. Apr. 23, 2015).
Wyoming law does not permit Jonathan and Carrie to take this case to trial over $1.

D. Promissory Estoppel, Unjust Enrichment, and Declaratory Judgment

Both because a contract exists and because Jonathan and Carrie suffered no damages,
Bridge to Life is entitled to summary judgment on Counts Il andBlitdge to Life is also
entitled to summary judgment on Count IV, in whidnathan and Carrie seek a declaration that
Bridge to Life “must authorize and issue to Plaintiffs the full number of theiesldircommon
stock in the Company.” (Dkt. 111 Y 67.) Bridge to Life authorized and issued the full number of
shares to which Jonathan and Carrie were entiitl@ecember 2016, and Jonathan and Carrie
received them in January 2017, all before Jonathan and Carrie filed their thirdegime
complaint.

ORDER

Themotion for summary judgment is granted in part and denied in part. Summary
judgment is granted in favor of Bridge to Life, Ltd. against Jonathan Kravetz and CavitZr
on all counts. Summary judgment is granted in favor of Bridge to Life, Ltd. against Sydney
Kravetz, in her capacity as the personal representative of the Estate of Lawravetz Kn

Counts Il and Ill. The motion is denied as to Sydney Kravetz’s claims in Counts | and IV.

o et

U.S. District Judge Joan H. Lefkow

Date: March?24, 2020
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