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INTHE UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION
UNITED STATESOF AMERICA,
Plaintiff,

Case Nol16 C 9289
Criminal Case No. 04 CR 609

V.

VITO BARBOSA,

S N T

Defendant.

MEMORANDUM OPINION AND ORDER

As stated in its recent October 21 memorandum order ("Order"), this Courés earl
treatment of the 28.S.C. § 2255 ("Section 22% motion filed pro seby prisoner Vito Barbosa

("Barbosa"), which seeks to call dathis v. United Stated36 S. Ct. 2243 (2016) as a path

toward reduction of his 2005 sentence as an Armed Career Criminal through théiomefac

18 U.S.C. §8 922(cand 924(e)(1},had accepted arguendo Barbosa's contention that his several
convictions for burglary did not qualify as "violent felonies" unliathis. This Courts, as its

Order stated, calling on the Federal Defender Program to provide counsel witblshable gs

Barbosa would obviously have great difficulty in doing on his own) to obtaihiatlyis

relevant information as to Barbosa's mtirarthreedecadesld burglary convictions. But in

the meantime this Court has turned its own attention, for the first time, $ouheness or lack

of soundness in Barbosa's ipse dixit assertion, and this memorandum opinion and order addresses

that subject.

1 All further citations to provisions of Title 18 will simply take the form "Sectigh
omitting the prefatory "18 U.S.C. 8."
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As the presentence investigatiPS") memoradumin connection with Barbosa's
federalsentencingoroceedingeflects(that memorandum isartof this Court'sretained
chamberdile in hiscase), hénad been charged under lllindsw with, had pleaded guilty to and
wassentenced to concurrefaur-yearprison sentencedor four separate breakingndentering
burglariesof busnesses.At thetime of sentencingn Barbosa'sederal criminal castha is at
issuein thisSection 225%roceeding, the governmerglied on two othoseconvictionsfor
purpose®f enhancing Barbosa&ntencaunder Section 924(e): onmn Circuit Court of Cook
CountyCaseNo. 83 C605346 and thetherin thatcoutt's CaseNo. 83 C 605347. Burglary"
simplicter is ore of the crimes that constitude'violent felony" within the definition in Section
924(e)(2)(B)(ii)> And here is the lllinois definition of the crime of "burglary" to which Barbosa
pleaded guilty and was sentendetk in 1983 for the two offenses referred to earlier (720 ILCS
5/1941(a)):

A person commits burglary when without authority he or she knowingly enters or

without authority remains within a building, housetrailer, watercraft, atycraf

motor vehicleyailroad car, or any part thereof, with intent to commit therein a

felony or theft.This offense shall not include the offenses set out in Section 4-102

of the lllinois Vehicle Code.

In terms of the careful analysis presenteMathis, particularly at B6 S. Ct. 2249, that

statute providetwo alternatives as tilve elements an lllinois burglary conviction: one

% Last year's Supreme Court decision in Johnson v. United States, 135 S. Ct. 2551
(2015), which held unconstitutional thresidual clause” of the Armed Career Criminal Act in
Section 924(e)(2)(B)(ij)expressly stated that the Court was not questiaghmgpplicability of
that statute to "burglary” as a "violent felony” (135 S.at2563):

Today's decision does neall into questiorapplicationof the Act to the four
enumerated offenses, or the remainder of the Act's definition of a violent felony.



requiringan illegal entry into "a building . . . with intent to commit therein a felony or thed@t" an
the other charging the defendanth having "remain[ed] within a building" with like intent (so
that the second alternative does not require an illegal entry in the first gjstdased on the
description in the PSI memorandum of Barbosa's two youthful crimes (for whielkdiead
four-year concurrenprisonsentenceshis conduct falls squarely within the first of those
alternatives and therefore within the generic crime of "burglary” with all efet®ents.

That being said, and with those "violent felonies" added to Barbosa's acknowledged
conviction for a "serious drug offense" as defined in Section 924(e)(2)(A)os8R4(e)(1)
required imposition of the 1ear mandatorypinimum sentence that his current Section 2255
motion seeks to attack. It would follow that Barbosa couldappeato benefit from his
attempted reliance dWathisunless something in the history of his long-ago burglary
convictions alters the impact of the analysis set out fere.

Accordingly his Section 2255 motion will be held in suspense pending further input on
that score from the federal defender whose appointment for that purpose this Qouenityc
seeking to arrange. And it is anticipated that such input will enable this Coetetmnde
whether government counsel should be required to answer Barbosa's Section 2255 motion (see
Rule 5(a) of the Rules Governing Section 2255 Proceedingsddirited States District Coart

("Section 2255 Rules") or whether this Court can and should deny that action under Section

® What has been said in this opinion must not be mistaken as being at odds with the
application ofMathis principles by our Court of Appeals in its pddathis opinion in a totally
different context in United States v. Edwards, 2016 WL 4698952 (7th Cir. Sept. 8, 2016).
Because that is really a digression whose exploration is unnecessarydoalyss in this
opinion, it is explained briefly in the attached Appendix.




2254 Rule 4(b).

Milton I. Shadur
Senior United States District Judge
Date: OctobeR4, 2016



Appendix

In the_ Edwards opinion referred to in n.3 of the text our Court of Appeals was called
upon to deal with a conviction in which the Sentencing Guidelines randeherefore the
defendant's sentenagere enhanced by a prior burglary that was designated as a "crime of
violence" for Guideline purposes under Section 4.B.1.2(a)(Bat Jectioristed "burglary of a
dwelling' (emphasis added) as a qualifying "crime of violertbatincreased the Guidek
range (and hence impacted the defendant's sentence) for'twsllary of a dwelling."And
that being the case, the Wisconsin statute at issadwardsserved as the predicate for a
comparison between the state law definition and the Guidelifiegide of theoffense of
"burglary."”

That situation contrasts sharply and definitively with Barbosa's case,ch e
Guidelines (and their limited definition of "burglary") played no role whatever isdngence.
That was so becausige age of his much earlier burglary convictions resulted in no criminal
history points at all beingscribed to those convictions. Awith those earlier "burglarigs
which were part of Barbosa's prior criminal record thahdated the imposition of a ¥&ar
mandatoy minimum sentence under the Armed Career Criminal Wating been prosecuted in
the generic sense of that word quoted early in the current opn@ither the very different

answer nor the outcome in Edwartdss any bearing on Barbosa's case here.
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