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INTHE UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

LUCIANO ANDRADES,
Plaintiff,
Case No. 8 C 9413

V.

ENHANCED RECOVERY COMPANY
LLC,

~ e T o e

Defendant

MEMORANDUM ORDER

This Court Novenber7 memorandumrder (the"Ordel') addressed a number of
problematic aspects of the Answer and Affirmative Defer$&3g") that had been filed by
Enhanced Recovery Company, LLC ("Enhanced") td-ir Amended ComplaintEAC")
brought against by it Luciano Andradeg((tirades). To the extent that those problems
stemmedrom the fact that Enhancsdcounsel who drafted that responsive pleadirggklorida
lawyer and therefore unfamiliar with local practices and requirements g&subis District
Courts LR 10.1), this Court was not of counseduly critical-- instead itsimply called attention
to thelocal requiremenand expected it to be cured the next time around.

That however cannot be said of coursstgtal failure to heed what the Order had
specificallysaid about the original Answer's use (or more accurately misuse) of Fed. R. Ci
("Rule") 8(b)(5):

As for theAnswers use of Rule 8(b)(5), defense counsas impermissibly

followedthe invocation of that disclaimer by statifignd therefore, denies the

allegations (Answer 11 5, 11, 13 and 14). But it is of course oxymoronic for a

party to assert (presumably in good faith) that it lacks even enough inforntation t
form abelief as tothe truth of an allegation, then proceedémyit. Because

Dockets.Justia.com


https://dockets.justia.com/docket/illinois/ilndce/1:2016cv09413/331974/
https://docs.justia.com/cases/federal/district-courts/illinois/ilndce/1:2016cv09413/331974/17/
https://dockets.justia.com/

such a denial is at odds with the pleader's obligations under Rule 11(b), the quoted
language is stricken from each of those paragraphs of the Answer.

Yet counsel has inexplicably repeated the same impermissible language in éacfoof t
paragraphs referred to in that quotatieand, indeedhasadded one more to boestAmended
Answer § 10. This Court again strikes that oxymoronic language wherever itsa@nehit
anticipates addressing the question of possipfgopriate sanctions at the next status hearing.

That same criticism applies to AD 1, as to which the Celbarlyexplained the problem
with presenting thequivalentof a Rule 12(b)(6) motion as an unsupported AD. Yet once again
counsel totally ignored the striking of that earlier AD 1 and simply regéiaterbatim in its
current response. It is once again stricken, and here too defense counsel will texldrpec
provide some explanation of a total disregard of this Gopidin message.

Finally, defense counsel has responded to FAGt4 assertion ofjurisdiction pursuant
to § 1692k(d) of the FDCPA* by denying thaAndrades has standing to bring the claims
alleged; sothat this Court assertedly lacks subject matter jurisdiction. That appearsagpdetr
serious misunderstanding of the fundamental meaning of the legal concept of suligrct mat
jurisdiction, which speaks of a federal court's power to hear claims of thelgarntcad by a
plaintiff, rather than the ability or lack of ability of a plaintiff to advance@sssful claim.

There is no question that Congress has conferred power to hear a claim oé thautyipt
to be advanced by Andrades by enacting 15 U.S.C. § 1692ld@ptioned "Jurisdiction,” no
less-- so that tis Court has jurisdiction to entertain such a claim and to decide whether a
plaintiff has or has not successfully invoked the statute involved. Hence Amended Ardswer

and its corollary AD 3 will also be stricken unless defense counsel pressrtsable argument



for lack of subject matter jurisdiction and lack of Andrademding at the next status hearing.

Milton I. Shadur
Senior United States District Judge
Date: November 29, 2016



