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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

STARR INDEMNITY & LIABILITY CO., )

)
Faintiff, )
) No. 16-cv-09553
V. )
) JudgeAndreaR. Wood
TECHNOLOGY INSURANCE CO., INC., )
)
Defendant. )

MEMORANDUM OPINION AND ORDER

Plaintiff Starr Indemnity & Lability Co. (“Starr”), annsurance company, provided
workers’ compensation insurance covering theegal contractor anall subcontractors on a
construction project in downtown Chicagd(bject”). In December 2014, four ironworkers
employed by subcontractor MidweSteel, Inc. (“Midwest”) sustaed injuries while working on
the Project. Starr paid the injured ironworkewsrkers’ compensation benefits but claims that
Defendant Technology Insurance Co., Inc. (“TIC")svedso obligated to insure those workers.
Specifically, Starr contends that TIC was a saner with respect to the injured ironworkers’
claims because it provided workers’ compaion insurance to Administrative Employer
Services, Inc. (“AES”), which co-employed tinenworkers along with Midwest. As a result,
Starr has brought the present igjole contribution action againstC, seeking to recover fifty
percent of the amount Starr padcover the injurettonworkers’ workers’ compensation claims.
Starr now moves for summary judgment, requedtiagythe Court find aa matter of law that
AES was a co-employer of the injured ironwaskghereby making TIC a coinsurer of their

claims. (Dkt. No. 95.) TIC has filed a crosmtion for summary judgment on Starr’s claims
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against it. (Dkt. No. 101.) For threasons that follow, Starr’s motion is denied and TIC’s motion
is granted.
BACKGROUND

Unless otherwise noted, the follmg facts are undisputed.

l. Relationship Between Midwest and AES

Midwest is a steel erection construction compdRI.’s Resp. to Def.’s Statement of
Material Facts (“PRDSMF”) § 5, Dkt. N&13.) From 2009 through &ast October 2018,
Midwest was a client of AES, a Prefonal Employer Organization (“PEO”)d( 1 4-5.) As a
PEO, AES provided human resoussgvices to its clientsld. I 4.) In particular, AES provided
services to Midwest, such as processing ghyemitting federal and state withholding taxes,
remitting union dues for Midwest’s union employees, and preparing tax Form \'d-Z56() At
all times relevant to this action, AES receiweorkers’ compensation insurance under a policy
issued by TIC.1¢. 1 3.)

The client service agreement that AES &fidwest entered into in January 2010 (*2010
CSA”) provided that AES was the co-employeMitlwest’'s employees “for the administrative
and personnel purposes set forth in” the agesgn{Def.’s Resp. to Pl.’s Statement of
Uncontroverted Facts (‘DRPSUF”) 11 15-16, DM6. 114.) Further, the 2010 CSA gave AES
“the right and authority to implement and supsevAES policies and procedures relating to” the
covered Midwest employeesd({ 16.) Midwest agreed to doperate and assist AES in the
implementation and supervision of all such pgekcand procedures” afi@]ll personnel policies
and directives [were to] be madédth the approval of AES.”ld.) In addition, the 2010 CSA gave
AES “the ultimate authority and control ovaring, evaluating, supeising, discigining and

firing” Midwest’'s employees, and Midwest a&gd “not to terminate any Covered Employee



without the prior casent of AES.” Id.) However, Midwest agreed to “maintain primary
responsibility over the day to day work iaittes and productivity, working conditions,

selection . . . of employment adidates, on site managementpefsonnel policies and directives,
scheduling and compensation levef Covered Employees.Id.) Finally, the 2010 CSA required
AES to “furnish and keep in full force and effettall times during the term of this Agreement,
Workers’ Compensation Insurance coveringp@IAES employees assigned to” Midwesd.

On January 14, 2015, following the events gyrise to the workers’ compensation
insurance claims at the centdrthis action, AES ad Midwest entered into a modified client
service agreement (“2015 CSA”). (PRDSMF2PF-30; DRPSUF | 17.) The purpose of the 2015
CSA was to correct the 2010 CSahich Midwest and AES believed did not accurately reflect
their actual business relationshifal.] To aid in that purpos¢he 2015 CSA declared that it
should be deemed retroactively effectiveofdanuary 1, 2010. (PRDSMF § 30.) Among the
corrections made in the 2015 CSA to reflectiiést and AES’s actual business relationship was
the elimination of language requiring AESdiotain workers’ compensation insurance for
Midwest. (PRDSMF 1 30; DRPSUF 1 18.) Thaidification accuratelyeflected Midwest and
AES'’s practice prior to the execoti of the 2015 CSA, as they never complied with or enforced
the workers’ compensation insurance largguan the 2010 CSA. (PRDSMF 11 17-18.)

Indeed, although AES obtained workers’ camgation insurance for itself from TIC,
Midwest purchased its own workers’ compéimsainsurance policy from Amerisure Mutual
Insurance Companyld. 1 3, 10-12.) The 2015 CSA containeuagiaage explicitly recognizing
their actual practice, stating tH&ES has never obtained or maintained Workers’-Compensation
insurance for Covered Employees of [Midwest] under this Agreemeédity 81.) Rather,

Midwest “has at all times und#éris Agreement made differeatrangements for the provision of



Workers’-Compensation insurance to cover tioeeéCed Workers, and has never looked to AES
to obtain or maintain such Workers’-Compensatimurance as part okibbligations under this
Agreement.” [d. § 31.)

In addition, the 2015 CSA sought to clarify AESights and responsiliies with respect
to Midwest’s employees. (PRDSMF {1 30-BRPSUF |1 17-18.) Specifically, the 2015 CSA
stated that Midwest had “thdtimate authority and controlver recruiting, hiring, evaluating,
supervising, discipliningand firing of Covered EmployeegDRPSUF { 18.) It also contained
language clarifying that since January 1, 2010, Mishha[d] at all timesnaintained control
over decisions relating to hiringyaluation, supervision, discipénand firing of all Covered
Employees under this Agreement, and AES ha&xetcised any control over such matters.”
(PRDSMF { 31.) And like the 2010 CSA, the 2015 CSA also gave Midwest “primary
responsibility over the day-to-day work i&iies and productivity, working conditions,
selection . . . of employment candidates, onsiémagement of personnel policies and directives,
scheduling and compensation levelaivered Employees.” (DRPSUF 8¢ als®RDSMF
1 30.) At the same time, the 2015 CSA continued to identify AES as a doyemyith the “right
and authority to implement and supervise AES quansl policies and proderes relating to the”
covered employees. (DRPSUF 11 18.)

Il. Events Giving Rise to Starr’'s Claims

On December 29, 2014, four ironworkers wiejared while working on the Project.
(PRDSMF 1 19, 28; DRPSUF 1 19.) Lend Leas®)(Oonstruction, Inc. (“Lend Lease”) was the
general contractor on the Project. (PRDSMF { &6l¢ast for purposes of the Project, the injured
ironworkers were employees of dMvest, which was a steel erectisubcontractor on the Project.

(Id. 19 5, 19.)



As a result of the injuries they sustainveldile working on the Preit, the ironworkers
applied for workers’ compensation benefitgh the lllinois Workers’ Compensation
Commission. (DRPSUF {1 20-21.) Each of theraguronworkers’ claims was covered by a
workers’ compensation insurangelicy that Starr issued to hd Lease through the Contractor
Controlled Insurance Program that Lend Lezase set up to provide workers’ compensation
insurance for construction workers on Brm@ject. (PRDSMF { 26; DRPSUF { 10.) Lend Lease
required all subcontractors oretRroject, including Midwesto enroll in the Contractor
Controlled Insurance Program and be indureder Starr’s policf PRDSMF § 27; DRPSUF
q11)

In their applications for workers’ compsation benefits, each of the ironworkers
identified two entities as their employer: diiest and AES. (DRPSUF21.) Thus, a senior
claims analyst with a company Starr retaineddminister the ironworkerslaims requested that
Midwest’s chief financial officer, Kenton Crismore, provide a notarized statement confirming that
the ironworkers were Midwest employeds. | 22—23.) Crismore replied on January 7, 2015
with a notarized letter stating that at timee of the accident, Midwest was the injured
ironworkers’ employer under a co-employer relationship with AB&PSUF § 24; Aff. of Kurt
D. Baer in Supp. of Pl.’s Mot. for Summ. JBfer Aff.”), Ex. 8, Dkt. No. 99-1.) Along with
Crismore, the letter was also signed by a repriegive of AES, Amy Adams. (Baer Aff., Ex.8.)

After receiving the January 7 letter from @nigre and Adams, Starr denied coverage for

the ironworkers’ claims based on the lettegpresentation that AES had a co-employer

L TIC denies Starr’s representation that “Crismoré Amy Adams on behalf of AES sent” the notarized
letter, stating that Crismore’s testimony establighasonly he sent the letter. (DRPSUF 1 24.) But the
letter itself clearly bears Amy Adams’s signature arddignature line affiliates her with AES. (Baer Aff.,
Ex. 8.) Thus, whether or not Adams prepared or dedid the letter, it is clear she signed off on the
representations contained therein on behalf of AES.



relationship with Midwest. (Pl.’Resp. to Def.’s Statement Afiditional Facts (“PRDSAF”) { 29,
Dkt. No. 138; Baer Aff., Ex. 12 at 262, DktoN99-1.) Starr contenddlat because AES had
agreed in the 2010 CSA to furnish workerempensation insurance covering Midwest’s
employees and was not enrolled in Lend Lea8e'stractor Controlled Insurance Program, the
ironworkers’ claims would havi® be filed with AES’s workers’ compensation insurer. (Baer
Aff., Ex. 12 at 262.) Midwest ptested the denial, arguing tiidwest was the ironworkers’
true employer and that AES simply handled Madtis payroll and had never provided workers’
compensation insurance for Midwest's employ¢BRDSAF { 30.) Ultimately, Starr agreed to
cover the injured ironworkers’ claims but reseritsdiight to later seek indemnification or
contribution from AES’s workerstompensation insurer. (DRPSYRO0; Baer Aff., Ex. 9, Dkt.
No. 99-1.% In total, Starr paid $583,045.18 to cotee injured ironworkes’ claims. (DRPSUF
131)

[I. Injured Ironworkers’ Relation ship with Midwest and AES

All Midwest employees working on the Projeicigluding the injured ironworkers, were
members of Chicago Iron Workddsion Local 1 (“Local 1”) and were hired by Midwest to work
on the Project through Local 1. (PRDSMF  RRPSUF 11 25-26.) At the beginning of the
Project, Midwest and Lend Lease gave theleyees safety orieations. (PRDSAF { 24.)

Midwest had control over the woperformed by its employees the Project and each of the

injured ironworkers was supervised by aduest employee. (PRDSMF  22; DRPSUF | 27;

2TIC denies that Starr accepted the injured irofexs’ claims subject to a reservation of rights.
(DRPSUF 1 30.) Starr, however, supports its statemdatbivith a letter from its claims administrator.
(Baer Aff., Ex. 9.) On the other hand, TIC’s daris unsupported. Because TIC fails to provide
evidentiary support for its denial, Starr’'s statetismleemed admitted. N.D. lll. L.R. 56see alscCurtis

v. Costco Wholesale Cor@07 F.3d 215, 219 (7th Cir. 2015/(fitigant who denies a material fact is
required to provide the admissible evidence that supports his denial in a clear, concise, and obvious
fashion, for quick reference of the court.”).



PRDSAF 1 25.) While its employees primarily use€ir own tools, Midwest did provide them
with safety equipment. (PRDSMF  23; DRPSUF { 29.)

On the other hand, AES was not a subcorramt the Project and never visited the
worksite. (PRDSMF 11 24.) AES had no involvermia hiring, training, or supervising the
injured ironworkers or any other Midwest employee working on the Projec{ 25.) Nor did
AES supply Midwest’'s employe&gth uniforms or tools.Ifl. T 23.) Instead, AES’s involvement
with Midwest’'s employees was limited pooviding human resource servicdsd. [T 6, 24-25.)
One of AES’s main duties was payroll administratidd. § 6.) To administer Midwest’s payroll,
AES would receive the employéegeekly timesheets from thesupervisors and import that
information into an electronic payroll systerd. (T 8.) AES would then use that system to
calculate the employees’ salaagd make payroll deductionsd() Finally, it would quality
control the payroll.Ifl.) The checks printed and issuedhie employees bore AES’s name and
logo. (d. 1 9.) And while the checks were draam AES’s account, the money to cover those
checks was deducted from Midwest’s @aaot and placed into AES’s accountl.)

V. Procedural History

Starr initially filed the presedraction in Illinois state courgnd it was removed to this
Court on October 6, 2016. (Dkt. No. 1.) While thenpdaint asserts claims against TIC and AES,
this Court dismissed the claims against AESvalt as an alternative claim against TIC under the
lllinois Workers’ Compensation Act, 820 ILC®5/1(a)(3). (Dkt. Nos. 40—-41.) The claims
remaining before this Court are Starr’s olaifor equitable contrution and declaratory
judgment. Both claims revolve around Starr’'sgmrted right to seekontribution from TIC for
payments Starr made with respect to theraguronworkers’ workerscompensation claims.

Starr claims it has a right to contribution fraC because TIC issued a workers’ compensation



insurance policy to the injuredinworkers’ co-employer, AES. Thus, according to Starr, TIC was
a coinsurer with respect todlinjured ironworkers’ claims.

The parties previously filedross-motions for partial summary judgment seeking a ruling
on whether Starr, if it prevaileah its equitable contribution chai could recover from TIC its
share of the entire amounta®t paid to cover the injured ironworkers’ claims, even though
$500,000 of that sum had been reimbursed ta Stasuant to the polts deductible provision.
(Dkt. Nos. 59, 72.) The Court granted partial summary judgment in favor of TIC on that issue,
holding that Starr cannot inae the $500,000 deductible amounit$nclaim for equitable
contribution. (Dkt. Nos. 91-92.) Instead, aegavery Starr receivesill be limited to the
amounts it paid above the dedbéi or one half of $83,045.3Now, the parties have filed
cross-motions for summary judgment addressédeanerits of Starr’s claims. (Dkt. Nos. 95,
101.)

DISCUSSION

Under Federal Rule of Civil Procedure 56, summary judgment is appropriate if the
admissible evidence considered as a whole slivatghere is no genuine dispute as to any
material fact and the movant is entitled to juégtnas a matter of lawyen after all reasonable
inferences are drawn in the non-movant’s fallymegy Mktg. & Trade v. Multiut Corp648
F.3d 506, 517 (7th Cir. 2011). In evaluating crosgtions for summary judgment, the Court must
take “the facts in the light most favorable te tion-movant, first for one side and then for the
other.”R.J. Corman Derailment Servs., LLC v. Itdhion of Operating Eng’rs, Local Union 150,

AFL-CIO, 335 F.3d 643, 648 (7th Cir. 2003).

3 Starr claims that the total amount it paid in tielato the injured ironworkers’ claims is $625,848.21.
(Baer Aff., Ex. 14, Dkt. No. 99-1.) Therefore, if itguails on its equitable contribution claim, it will be
entitled to one half of the portion of that sum exceeding $500,000, or $62,924.10.



Starr’s motion is solely directed at the co-éogpr issue. It asks i Court to find that
Midwest and AES were both employers d thjured ironworkerghereby making their
respective workers’ compensation insurers,r&tad TIC, coinsurers with respect to the
ironworkers’ workers’ compensation claims. Accoglto Starr, a ruling in its favor on the co-
employer issue would establish éstitlement to equitable contribution from TIC for TIC’s share
of the unreimbursed benefits that Starr paid on lbefi#e injured ironwokers. For its part, TIC
also seeks summary judgment mfiwvor on the co-employer issaesking the Court to rule that
AES was not an employer of the injured ironwaskand therefore TIC was not a coinsurer for
their workers’ compensation claims. But eveAHS were a co-employer, TIC argues that the
workers’ compensation insurance policy it issuedESs did not cover thEroject or the injured
ironworkers and therefore TIC was under no oliayato cover the injurdironworkers’ claims.
The Court first addresses the co-employer igmoause both parties’ motions seek a ruling on
that issue. Moreover, the scope-of-coverage iasee only be addressed if AES is found to be
the injured ironworkers’ co-employer.

Under lllinois law, “[c]ontributon as it pertains to insurankzav is an equitable principle
arising among coinsurers which permits one inswt® has paid the entitess, or greater than
its share of the loss, to be reimbursed from other insurers who are also liable for the same loss.”
Home Ins. Co. v. Cincinnati Ins. C821 N.E.2d 269, 276 (lll. 2004). An insurer bringing an
equitable contribution claim mustqwe: “(1) all facts necessary tioe claimant’s recovery against
the insured; (2) the reasonableness of the amoithtgthe insured; and (3) an identity between
the policies as to parties and insurable interests and ri8&isdl Bovis, Inc. v. Cas. Ins. C@32
N.E.2d 1179, 1186 (lll. App. Ct. 2000). Here, the igartispute the third element: whether the

workers’ compensation insurance policy TIC issteedES covers the same parties as Starr’s



policy. Specifically, Starr argeehat AES should be deemid injured ironworkers’ co-
employer thereby establishing that TIC’s policy ieglithe injuries they sustained while working
on the Project.

The parties disagree on how the Court shdeligrmine whether AES had an employment
relationship with the injuredanworkers. According to Stathe Court need only consult the
2010 and 2015 CSAs to find that AES was an employer. That is because both documents
explicitly identified AES as a “co-employer” didwest’'s employees a@ngave AES substantial
responsibility over administrative and personnel matters. TIC contends, however, that lllinois
common law governs the determination of AES’s status as a co-employer, and that inquiry
requires the Court to look to Midwemstd AES’s actual business relationship.

Since Starr is neither a party to nor adfeciary of the 2010 and 2015 CSAs (and does not
claim to be), finding a co-employer retatship between Midwest and AES is not a
straightforward matter of interpreting and enfagcthose contracts. Maveer, the Court does not
find the contracts’ designation of AES as a co-aygt particularly instrutve. As best the Court
can tell, the term “co-employedoes not have any set legal megror effect under lllinois law.
Rather, the term appears in the 2010 and ZI8As because of specific requirements of
Michigan law, which govens those contractsSéeBaer Aff., Exs. 4-5, Dkt. No. 99-1.)

As a licensed Michigan PEO, AES is seiddjto the Michigafrofessional Employer
Organization Regulatory Act (“PE®ct”), Mich. Comp. Laws § 338.3724t seq(SeeSuppl.

Aff. of Kurt Baer, Ex. 1, Dkt. No. 112-1Jhe terms “coemployer” and “coemployment
relationship” have defined meanings under the PEO Act. Namely, a “Coemployer’ means either a
PEO or a client” and a “Coemplayent relationship’ means a retatship that is intended to be

an ongoing relationship rather thanemporary or a project-spéc one, wherein the rights,

10



duties, and obligations of an employer arising of an employmentlationship have been
allocated between coemployers pursuantpgooéessional employer agreement.” Mich. Comp.
Laws 8§ 338.3723(b), (c). Moreover, the PEO Act nsaidear that it does néaffect, modify, or
amend . . . the rights or obligans of any client, PEO, oowered employee under any state or
federal act.'ld. § 338.3725(1)see also Kuhn v. Healthcare Info., LU€o. 13-cv-12652, 2014
WL 3865173, at *1 (E.D. Mich. Aug. 6, 2014) (explaigithat a company registered as a PEO in
some states but not in Michigaahoes not act as the co-employeraniy of its clients’ Michigan-
based employees”). In shortethse of the term co-employer in the 2010 and 2015 CSAs (and in
the January 7 letter signed by Crismore andrAsl) is not necessarily indicative of an
employment relationship between Midwest and AES under lllinois$&e.LM Ins. Corp. v.
B&R Ins. Partners68 N.E.3d 499, 506 (lll. App. Ct. 2016)r(fling that the legal effect of a
PEQO'’s undisputed contractual co-employer relahip was unsettled aslated to employer
liability with respect to workers’ compensation claimants).

Starr relies on a New York state court cadatter of Crespo v. State of New Y0k
Misc. 3d 807 (N.Y. Ct. Cl. 2013), in support of @sntention that a PEO and its client are both
employers for purposes of workers’ compensatiamms, regardless of which employer actually
directs and controls the employees’ workwéwer, New York’s statute governing PEOs
expressly provides that “[b]oth the client ahé professional employer organization shall be
considered the employer for purposes of cage under the workers’ compensation lald."at
809 (citing N.Y. Lab. Law § 922(4)). Thus, so loagthere is a valid PEO agreement in place
between the PEO and its client, the PEO isicdemed an employer for workers’ compensation
purposesld. at 816. There is no similar provision in Migan’s PEO Act, and even if there were,

as discussed above, the Court does not belieleassstatute would be determinative of AES’s

11



employer status in this action under Illiadaw. And because the issue beforeGhespocourt
“boil[ed] down entirely to the question of wihetrr [N.Y. Lab. Law Sectio 922(4)] appropriately
govern[ed]” the case, the Court finds it inapposite to the circumstancesthate813.

Thus, the Court agrees with TIC that it shibleok to lllinois common law to determine
whether AES can be deemed an employer imibi&ers’ compensation insurance context. That
guestion is “one of the most vdiaus in the law of compensatiogiven the “fact-specific nature
of the inquiry.”Kay v. Centegra Health Sy4d0 N.E.3d 152, 155 (lll. App. Ct. 2015) (internal
guotation marks omitted). Here, because Starrtasdmat Midwest and AES were both employers
of the injured ironworkers, the relevant imyus whether they were joint employe&ee
Freeman v. Augustine’s InB60 N.E.2d 1245, 1247 (lll. App. Ct. 1977). To determine the
existence of a joint employment relationship, artshould consider thellowing factors: “(1)
who has the right to control amdividual; (2) who controls tnmanner in which the work is
performed; (3) the method of payment; (4) who thasright to dischargeand (5) who furnishes
the tools, materials, and equipmeriitdine v. Hunt Transp., Inc553 N.E.2d 801, 803 (lll. App.
Ct. 1990). “While no single factor éispositive, the most importasingle factor is the right to
control the work."Kay, 40 N.E.3d at 156ee also Roberson v. Indus. Comn866 N.E.2d 191,
200 (Ill. 2007) (“The right to control the mannertbé work is often called the most important
consideration.”). Put simply, twemployers will be found to be jdiemployers with respect to an
employee where they share control of éineployee and both benefit from the waBichmidt v.
Milburn Bros., Inc.694 N.E.2d 624, 628 (lll. App. Ct. 1998). &ddition, in cases involving two
private, independently organizedtities, “the trier of fact nst also consider the separate

corporate existence of eacld.
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Before undertaking the joint-employer ingy the Court addresses Starr and TIC's
dispute as to the weight to be affordbd 2010 and 2015 CSAs as opposed to Midwest and
AES'’s actual business relationshijultiple Illinois courts havedund that a written contract is
not conclusive of an empyer-employee relationshipavila v. Yellow Cab Co776 N.E.2d 720,
723 (Ill. App. Ct. 2002)Earley v. Indus. Comm,r553 N.E.2d 1112, 1118 (lll. App. Ct. 1990);
Tansey v. Robinsp64 N.E.2d 272, 275 (lll. App. Ct. 1960hstead, the existence of an
employer-employee relationship “depends up@nattual practices followed by the parties.”
Davila, 776 N.E.2d at 723 (quotintansey 164 N.E.2d at 275). Given tffi@ct-intensive nature of
the inquiry, it cannot simply be an exercise otchang contractual provisns to the five joint-
employment factors. While a contract canypde useful evidence of a putative employer’s
rights—for example, its rights to control adigcharge employees—evidence of whether the
employer actually exercises those rights istist evidence with reept to those factor§ee
Earley, 553 N.E.2d at 1118 (“[A]lthough a contractual agnent is a factor to consider, it does
not, as a matter of law, determineiadividual’'s employnent status.”)cf. Bob Neal Pontiac-
Toyota, Inc. v. Indus. Comm’da33 N.E.2d 678, 681 (lll. 1982) (though the test is based upon
the ‘right’ to control rather than the exercisecohtrol, evidence of acalicontrol is the best
evidence of the parties’ undeading of the employer’s riglof control . . . .").

Looking to Midwest and AES’actual business practices wrisspect to the injured
ironworkers, it is undisputed that AES was ngulcontractor on the Pegjt, did not control the
manner in which Midwest's employees performed work on the Project, and never even visited the
Project. (PRDSMF 1 24.) Nor was it involved i thiring, training, or supervision of Midwest’s
employees on the Projectd({ 25.) And AES did not provide amgols or other materials to the

workers. (d. T 23.) By contrast, Midwest hired its eropées working on the Project, gave them

13



safety orientations, exercised day-to-day oardver their work on the Project, and provided
some equipment to them. (PRDSMF {12823, 25; DRPSUF | 26; PRDSAF 11 24-25.)

AES’s primary involvement with the injuratbnworkers and Midwest's other employees
was payroll administration. Specifically, AES calculated the employees’ weekly salaries, made
necessary deductions, and issued and prihieedhecks. (PRDSMF {1 6, 8-9.) Moreover, those
checks were drawn on AES’s bank account and bore AES’s name anddo§®.j But AES’s
role in paying Midwest's employees was @lyrclerical. Midwest was responsible for
determining the employees’ salary, keeping traictheir time, and submitting the relevant
information to AES for processindd( 1 8—9.) Most importantly, even though the checks were
drawn on AES’s account, Midwest immedigtetimbursed AES fathose paymentsid. { 9.)

See Kay40 N.E.3d at 156 (noting thatetiidentity of the pdy who paid an employee’s salary is a
key factor);Freeman 360 N.E.2d at 1248 (“In all of the cases finding that plaintiff was a joint
employee, both employers participated in . . . paying the plaintiff . . . .”).

Even accounting for the relevant provisions of the 2010 and 2015 CSAs provides Starr
little aid. Certainly, therare provisions in one droth agreements that ige in Starr’s favor. For
example, the 2010 CSA gave AES the “rightl authority to implement and supervise AES
policies and procedures” anch& ultimate authority andatrol over hiring, evaluating,
supervising, disciplining anfiting” Midwest's employees(DRPSUF | 16.) However, as
discussed above, Midwest does dispute that AES never exercised that authority—at least with
respect to the employees working on the Projdut. 2015 CSA further reinforced that during the
course of Midwest and AES’s business relatmnsMidwest “at all times maintained control

over decisions relating to hiringyaluation, supervision, disciplinand firing . . . and AES has

14



not exercised any control over such mattersg mavised the inconsistent portions of the 2010
CSA accordingly. (PRDSMF | 31; DRPSUF 1 18.)

Reading the 2010 and 2015 CSAs together, therayht of control that AES had with
respect to Midwest’'s employeeas the “authority to implement and supervise AES personnel
policies and procedures.” (DRPSWYHRS8.) Viewed in the light mo$avorable to Starr, AES had
some theoretical right to control Midwesémployees. Yet both the 2010 and 2015 CSAs gave
Midwest primary responsibility for the onsitganagement of those personnel policiek. | 16,
18.) The 2010 and 2015 CSAs together establiedMidwest had the ultimate authority to
hire, fire, and discipline its employees and @ignresponsibility for their day-to-day work
activities, scheduling, and compensatiorR[IESMF § 31, DRPSUF { 16, 18.) Thus, AES’s
actual exercise of that right with respecetoployees on the Project was minimal at best.

Based on both Midwest and AES’s actual busimelsgionship as well as the contractual
rights of both entities as setrfo in the 2010 and 2015 CSAs, all five employment factors weigh
in favor of Midwest as the injudeironworkers’ sole employer. Indegt is undisputed that as to
the most important factor, Midwest had the rightontrol the work performed by its employees
on the Project (which it activekexercised) and AES did nbfs to another critical factor, the
method of payment, while the employees’ gaaks were drawn on AES’s account, because
AES was fully reimbursed by Midwest, the employees’ compensation came entirely from
Midwest. The only factor that AES comes clossdtisfying is the right to control the workers

based on its contractual auttipito implement and supese AES personnel policies and

“ Starr contends at points that Local 1 also shared control over the employees’ work on the Project. Yet
Starr does not argue that Local 1 should be deemed an employer (PRDSAF | 25) or “that the union’s role
diminished Midwest’s functions such that Midwelsbsld not be deemed a co-employer” (Pl.’s Opp’n to
Def.’s Mot. for Summ. J. at 4, Dkt. No. 111). Whatetrex role of Local 1, it does not diminish the fact

that Midwest had control over the work perfornmdits employees on the Project and AES did not.
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procedures. But, as discussed above, AES exdrttis¢ right in a very limited manner and, in
practice, Midwest exercised far greater control over its emplogeesSchmigd694 N.E.2d at
629 (ruling as a matter of law against a joint-emgpient relationship even where the purported
joint employer had some degree of control angdervision over another employer’'s employee).
Further weighing against AES’s status as a jemployer is its separate corporate existeltte.
(finding that defendant’s separaterporate identity from the platiff's employer weighed against
a joint-employer relationship).

Finally, even where two employers sharatcol over an employee, a joint-employer
relationship will only be found where both emypérs benefit from the employee’s woBee Kay
40 N.E.3d at 156. Starr argues that AES benefitted from Midwest’s employees’ work on the
Project because it billed Midwest based upon theusrinof weekly payroll. However, the benefit
an employer derives from its employees’ workuses on the nature of that work and how it
furthers the employer’s busine§ee Roberso66 N.E.2d at 200 (“[W]e have also considered
whether the employer’s general businessoempasses the person’s work . . . Rggler Motor
Sales v. Indus. Comm’d42 N.E.2d 903, 905 (lll. 1982) (“[T]his court has recently attributed
increased significance to the nature of the waekormed in relation tthe general business of
the employer.”). Thus, as a steel erection camyp Midwest benefited from the ironworkers’
construction work on the Project because that winéctly furthered its business. By contrast,
construction work does not directly advanceSAEbusiness, which ke provision of human
resource services. Because AES’s compensgatioonnected to the amount Midwest pays its
employees for their construction work, AES derigdzenefit from the fact of the ironworkers’

employment. But AES does not benefit frore tronworkers’ construction work because it did
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not advance AES'’s payroll processing and othenan resource dutieSiven that lack of
benefit, AES cannot be deemiedbe a joint employer.

In sum, based on the undisputed evidenaeCburt concludes as a matter of law that
AES was not the injured ironworkers’ employer parposes of Illinois workers’ compensation
law. For that reason, AES’s workers’ compensait@urer, TIC, had no digation to insure the
ironworkers’ claims. The Court therefore grastsnmary judgment in favor of TIC on the
equitable contribution andedlaratory judgment claims.

CONCLUSION

For the foregoing reasons, TIC’s motion smmmary judgment (Dkt. No. 101) is granted

and Starr’'s motion for summary judgment (Dkt. No. 95) is denied. The Clerk will enter Judgment

in favor of TIC.

ENTERED:

Dated: May 22, 2020

Andrea R. Wood
United States District Judge
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