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INTHE UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

BRANDIE N. LORENZEN,

Plaintiff,
No. 16€v-9608
V.
Magistrate Judge Cox
NANCY A. BERRYHILL, Acting
Commissioner of Soci&ecurity,

N N N N N N N N N N

Defendant.

MEMORANDUM OPINION AND ORDER

Plaintiff Brandie N. Lorenzen®Plaintiff”) filed this action seeking reversal of the final
decision of the Commissioner of Social Security denying her application for Sugpédm
Security Income“SSr') under Title XVI of the Social Security Act (tiféct”). Plaintiff filed a
Motion for Summary Judgment on February 7, 2017.[dki{.The& Commissioner filed her
regponse on May 24, 2017. [dkt. RPlaintiff filed her Reply on May 30, 2017. [dkt. 23or the
reasons discussed below, Plaingfimotion for summary judgment is grantéithis matter is
remanded for further proceedings consistent with this opinion.

BACKGROUND
l. Procedural History

Plaintiff filed for SSI as an adulon December 5, 20]1alleging disability beginning
December 6, 1997.(R. 22. Her claim was denied initially on May 8, 2Q1and upon
reconsideration on November 4, 2018d.) Plaintiff filed a written request for hearing on
November20, 2013. R. 159. She appeared and testified at a hearing held on January 6,r2015

Orland Park, lllinois. (R. 40 The ALJ also heard testimony from Duane Biglow of Eps

! The Plaintiff received SSI as a child due to intellectual disabilR. Z2) There are different disability
standardgor children and adust (d.)

Dockets.Justia.com


https://dockets.justia.com/docket/illinois/ilndce/1:2016cv09608/332247/
https://docs.justia.com/cases/federal/district-courts/illinois/ilndce/1:2016cv09608/332247/24/
https://dockets.justia.com/

Rehabilitation, Inc., an impartial vocational exp@ME”), and Kelly LorenzenPlaintiff’'s mother.
(1d.) Plaintiff wasrepresented by John E. Horn, attornég.)(

The ALJ issued his written decision denying Plairgifapplication for SSI on April 14,
2015. (R. 35). The Appeals Council denied review on August 20,, 2B&6eby renering the
ALJ’s decision the final decision of the agency. (RHgron v. Shalala, 19 F.3d 329, 332 (7th
Cir. 1994).

. Medical Evidence

From December 28, 2011ntil September 13, 201Plaintiff was seen ften at Lurie
Children’s Hospital for her rheumaid arthritis and asthma. (R. 38353). Plaintiff took
Remicade for her arthritis, which reportedly improved her symptoms. (R. 395).

Regarding Plaintifs learning disability, Plaintiff has producewo IQ tests.The first was
performed by Alan Long, Ph.D., and was performed October 5,, 200dn Plaintiff was nine
years old. (R. 371)Sheperformed at a low average range for verbal comprehension, extremely
low in perceptual reasoning, amaés borderline in working memoryand processing speed. (R.
372). Her full-scale 1Q was 70, which Dr. Long noted was borderlifge) His report also noted
that Plaintiff had been tested twice before, in 1998n she earned a full scale IQ of 65 and in
2001 when she earned a full scale IQ of 64. (R. 371).

She was testeby Felix Caceres, M.A., L.C.P.Con November 19, 20Q0Tvhen she was
twelve (R. 377).This record showed low average general intelligence and similar verbal and
nonverbal skills. (R. 377)The Plaintiff also demonstrated reading ability the 33rd percentile
and writing skills in the 19th percentildd( She had low math skills for her gradéd. The
examiner noted that Plaintif math and writing skillsefl below the range predicted by her
intelligence. [d.) She had relative weakrses in her sequential processing and short term visual
memory; her math and written expression skills were poorly developed for her (icadéle
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recommended thashe beconsideed for Special Education eligibility under the Learning
Disability category(ld.)
IIl.  School Records

In addition tomedical reports, Plaintiff produced Progress Repfyom herhigh school.
(R. 227-56). In Januard013, Plaintiff was meeting goals on edividualized education program
(“IEP”), including obtaining information required for her transition totys@sondary education,
such aknowledge of acceptance requirements, registration information, and tuition. (RIn228
her Summar of Performance from November 2012, Plaintiff appears to be meeting the
majority of the goals set for her by her I[ERm (R. 233). Plaintiff is reading and comprehending
at the 12th grade level in regular education classes with accommodatmnsceived a 12 on the
reading section of th&CT. (R. 233). She scored a 6 on the math section of the ACT, showing she
was"“beginning to develdpthe skills to perform oneperation computation with whole numbers
and decimals. (R. 234). She is reported§typical high school senidr,interested inattending
Columbia College in Chicago andigg into theater and film. (R. 234). She recognized how her
disability affected her school work and identified accommodatamusservices that helped her
succeed in her school workd( The report also lisd recommendations to help the student,
including suggesting that Plaintiff compldtgb applications, contingkliving at home to save
money and work towards independent living skillgught opportunities for community
participation, and contingto research specific programs at Moraine Valleymmunity College
(R. 236).Shewas also described as “dright hard working studehtand “selfadvocate for
herself who understoodhow to use her accommodations in her clasg&s.238). Her reading
skills areaverage; her English teachslieved she couldomprehend the novels read in class, but
benefittedfrom having them read to her or listening to the audiobddg. (

In her earlier reports, from 2068010, the administrator natethat Plaintiff dd not
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independently know how to locate a place to live in the community, set up a living situation,
manage her own money, or use local transportation. (R. 242). However, she mdjntasonal
grooming and hygiene and coydérform everyday household taskisl.X She kew how to get a

job and demonstrated general job skills and work attitude preferred by ensfflaykeeping a job

and advancing.1d.) It was still recommended that she take occupational essentials in her
sophomore year.ld.) Her report from November 9, 2012statedthat Plaintiff ha been
functioning in the school setting with no concern regardiag socialor emotional needs and
recommended that social work services on a consult basis be discontinued. (R. 256).

Plaintiff also produce letters from Trinity Christia College written in December 2013
and January 2014 dismissing her for failure to obtain the required GPA of 1.00. (RR2Z)0%he
received additional help from Moraine Valley Community Collsg€enter for Disability
Servees. (R. 2053). However, she produced a letter dated December 22 pafiity her on
warning status at Moraine Valley because her GPA was below 2.0. (R.S3%as placed on
Academic Cation and required to attend a @finute Academic Success Worksh@R. 360).

V.  Testimony

Plaintiff testified that she was making $150.00 a month working five to ten hours a week
as a cashier at Michasl (R. 52).She had difficulty with standing, lifting, and trying to make it to
work on time at that job. (R. 64)Shehad difficulty counting the money in her cash drawer
because would forget the amount in the drasveéhe amount she owéehe customer. (R. 65%5he
had difficulty breathing and required an inhaler twice a day. (R. 53).

Plaintiff testified that she was ispecial education thughout middle and high school
because she had a learning disability and a low 1Q score. (R. 67). She gradunatbiyh school
with a diploma. (R. 67). Plaintiff testified to difficulty remembering things ikenshe should
go to school or be at work. (R. 69). She estimatdchworkers and managers reslner for two
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minutesout of everythirty while shes at work. (R. 69). She Haa managehnelp her“constantly”
and mal sure she gve customers tba right amount of money. (R. #8). She had attended
Trinity College for a semester btitunked out and went to Moraine Valley Community College
instead. (R. 71). When she tookly two classes at Moraine Valley, she @fthe,” but when she
transferred to fultime status, she did not do as well. (R. 71).

Plaintiff s mother, Kelly Lorenzen, also testified. (R. 8Bhe testified that Plaintiff was
diagnosed with Idiopathic Juvenile Arthritis around age seven or eight. (Rd&lparents were
aware that Plaintiff had learning difficulties because she was not toiletdnami five, went to a
special program for highisk preschoolers, and had to attend regular dectesits while she was
a baby to ensure she was developing properly. (R. 84). Plamttither testified that sheas told
Plaintiff suffered from was mental retardatismen her daughter was in first graqR. 85-86).
Plaintiff's mother testified that she had observed Plaintiff at work andPtaitiff did not make
eye contactdid not have social skillseemedrery lost, andvas unable to appropriately deal with
an angry customer. (R. 90). Plainitsffimother did not let her or her sister out of the house because
she fét they were “very naive. (R. 91). Plaintiffs mother remined Plaintiff to not carry too
much weight, to take her medicine and do her homewtrkeat meals, take showers, and get
dressed(R. 91:93). While Plaintiff wasat work, ler managewould Felp her. (R. 93). @netimes
Plaintiff would cry if she did not understand a tasid she wouldrefuse to ask for help because
she did not want people to see her disabiliy.) (She testified that Plainti§ swelling in her leg
never goes down; Plaintiff is required to wear bigger clothes and wider sSRo88) (

Duane L. Bigelow testified as théE at the hearing. (R. 97). He testified that Plairgiff
work at Michaels wasasa Cashier Two, skill level two, strength level lig{RR.99).Both the VE
and the ALJ acknowledged that Plairisfiwork does not seto the level of substantive gainful
actvity. (Id.) The ALJ then asked the VE several hypothetical questibah}.The VE testified
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that a hypothetical individual as described by the ALJ and operating at theehghtcould
perform work as a garment sortarlaundry sorter, aa sorter. (R104). A similar individual with
a sedentary limitation would be able to perform work as an inspector or sorter. (RWh@h).
guestioned by Plaintif§ attorney, the VE testified that individual who required supervision for
half of an eight hour day wibd be classified asupported and would not beonsidered capable
of competitive employment. (R. 1d%). If a person were off task more than 50 percent of the
time due to a combination of factors, that would preclude work. (R. 107).
V. ALJ Decision
At step one, the ALJ determined that Plaintiff had not engaged in substantial gainful
activity since December 5, 2012, the application date. (R. 24). At step two, he determined tha
Plaintiff suffered from the following severe impairmentgivenile rheumatoidhrthritis, learning
disorder, asthma, and borderline intellectual functionilth) He determined that she did not have
an impairment or combination of impairments that met or medically equaled thigyselvene of
the listed impairments.ld.)) The ALJ specifically considered.istings 14.09 (inflammatory
arthritis), 3.03 (asthma), and 12.05C an{ridellectual disability) (R. 24-25.)
The ALJ determined th&laintiff s RFC was as follows:
She had the ability to perform, lift, or carry up to 20 pounds occasionally and 10
pounds frequently, no limitations in the total amount of time she is able to sit,
stand, or walk throughout an 8 hour work day; she will need to alternate her
position between sitting, standing, and walking for no more than five minutes out
of every hour, while doing so, she will not be off task; she can frequently push and
pull up to 10 pounds, 20 pounds occasionally; climb ramps and stairs and
occasionally stoop, kneel, balance, crouch, and crawl, but never climb ladders,
ropes, or scaffolds; she can reach in all directions and perform fine and gross
manipulations frequently but cannot perform forceful grasping or torqueing; she
should avoid concentrated exposure to pulmonary irritants such as fumes, odors,
dusts, gases, and poor ventilation; she is limited to working in nonhazardous
environments, and cannot drive at work, operate moving machinery, work at
unprotected heights or around exposed flames or unguarded large dfodagsr,
and should avoid concentrated exposure to unguarded hazardous machinery; the

Plaintiff is capable of complex written or verbal communications; she can read and

6



write at the fifth grade level and perform simple math at the third grade level,
Plaintiff is further limited to simple, routine, and repetitive tasks, work involving
no more than simple decisionaking, no more than occasional and minor changes
in the work setting, and work requiring the exercise of only simple judgment; she
can work at a average production pace but not at a high or variable pace; she is
precluded from work involving direct public services, in person or over the phone,
or in crowded or hectic environments; she can tolerate brief and superficial
interaction with the public, which is incidental to her primary job duties, but is not
capable of performing teamwork or tandem tasks. (R. 29).

Plaintiff had no past relevant work. (R. 32). At step five, consideRtantiff's age,
education, work experience, and residual functicapacity, the ALJ determined that there were
jobs that exist in significant numbers in the nati@@nomy that the Plaintiff coulderform. (R.

34). Therefore, Plaintiff was not disablett.}
STANDARD OF REVIEW

The ALJs decision must be upheld if it follows the administrative procedure for
determining whether the plaintiff is disabled as set forth in the Act, 20 C.F.R. 88 404.1&20(a)
416.920(a), if it is supported by substantial evidence, and if it is free of legal errorS42. §
405(g).Substantial evidence meahsuch relevant evidence as a reasonable mind might accept as
adequate to support a conclusiérskinner v. Astrue, 478 F.3d 836, 841 (7th Cir.200{guoting
Richardson v. Perales, 402 U.S. 389, 401, 91 S.Ct. 1420, 28 L.Ed.2d 842 (1971)). The ALJ is not
required to address every piece of evidence or testimony presented, but must pftegieal
bridge” between the evidence and his conclusi@idford v. Apfel, 227 F.3d 863, 872 (7th Cir.
2000). The caurt views the record as a whole but enot reweidn the evidence or substitute
judgment for that of the ALEchmidt v. Apfel, 201 F.3d 970, 972 (7th Cir.200Q)erry v. Astrue,

580 F.3d 471, 475 (7th Cir. 2009).

When reviewing for substantial evidentlee court willnot displace the AL$ judgment
by reconsidering facts or evidence or making credibility determinatiinser, 478 F.3dat 841.

“In other words, so long as, in light of all the evidence, reasonable minds derda¢ahcerning
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whether [Raintiff] is disabled, [the courthust affirm the ALJs decision denying benefitsBooks
v. Chater, 91 F.3d 972, 978 (7th Cir.199€chmidt, 496 F.3cat 842.
ANALYSIS

Plaintiff forwards threeargumentdor considerationl) that her impairments meet or equal
listing 12.05C, 2)that the withholding or loss of Plainti#f records warrants an inference of
spoliation in Plaintiffs favor, and 3}hatthe ALJ erred in evaluating hsubjective symptoms.
Because the Court finds that the ALJ erred in failing to properly considand.ts2.05C, it does
not reach all of the issues raised by the Plaintiff in this appeal.

l. The ALJ erred by not obtaining a medical evaluation when deter mining whether
Plaintiff met or equaled a specific Listing

Plaintiff argues that the ALJ erred by failing to determine that she met the requireanents f
Listing 12.05C,which covers intellectual disord@rsPlaintiff focuses her argument on three
issues 1) that she met the Paragraph C criteria of the Listghat she met thédeficits in
adaptive functioningrequirement in the diagnostic paragraph of the Listing, and 3) that the ALJ
analysis is deficient because the record does not include a medical opiniortlgxpsicussing
Listing 12.05.

The Lstings streamline the benefit determination analysis by identifying those
impairments that would prevent an adult, regardless of age, education, or \werieese, from
performingany gainful activity, not just substantial gainful activi§ullivan v. Zebley, 439 U.S.
521, 82 (1990).The Listings medical criteria are explicitly more restrictive than the statutory
disability standardld. The Listings were designed to operate as a presumption of disability that

makes further inquiry unnecessalg. The ALJ must continue her analysis after determining that

2 The SSA recently revised its criteria in the Listing of Impeints flistings’) used to evaluate claims involving
mental disorderdRevised Medical Criteria for Evaluating Mental Disorders, 81 Fed. Reg. 66138, 66138 (Sept26,
2016) (to be codified at 20 C.F.R. Pts. 404 and 416), available at https://povgoy/fdsys/pkg/FR01609-
26/pdf/201622908.pdf. Because these rules apply to claims filed on or after January 17al@&ferences to the
listings in this opinion refer to the prior version.

8



a daimant does not meet a Listing singeclaimant may still be able to show that she cannot
engage in any other work in the economy, meaning she is elisabénwithout meeting a isting.
Id.

At step three, an ALJ must consider whether a claimampaiments meet or medically
equal disted impairment, either singly or in combination. 20 C.F.R. 8 404.1520(a)(4)(iii)). An AL
should identify the Listing by name and offer more than a perfuncisgussion.Barnett v.
Barnhart, 381 F.3d 664, 668 (7th Cir. 2004.claimant may also satisfy a Listing by showing
that his impairment is accompanied by symptoms that are equal in severity to thadaeden
the Listing. 20 C.F.R. 8§ 404.152@ finding of medical equivalence requires an eXxpewpinion
on the issueBarnett, 381 F.3d at 67Qylinnick v. Colvin, 775 F.3d 929, 935 (7th Cir. 2015).

Here, the agenty medical examiners did not consider Listing 12.05 in performing their
reviews.Nor did ary medical expert provide testimony at the hearing regarding the Plaintiff
intellectual disorders. In shortpmedical professional reviewdelaintiff's files with an eye
towards whether she met or medically equaled Listing 12.05. Therefore, the #iding that
Plaintiff s mental impairments, singly and in combination, do not meet or medically equal the
severity of Listing 12.05 is not based on an expert opinion and is not supported by substantial
evidence.

On remand, the Commissioner shobbsehis determination on such a recofdhis Court
does not decide whether Plaintiff is entitled to benebtg remindsPlaintiff that shehas the
burden of showing that her impairmerdatisfy or equal in severity the elements of a listed
impairment Filius v. Astrue, 694 F.3d 863, 868 (7th Cir. 201Rtbaudo v. Barnhart, 458 F.3d
580, 583 (7th Cir. 2005Rlaintiff attempts to argue that her IQ scores alone are sufficient to meet
this requirement, but that incorrect. The diagnostic section of the Listiagdresses a larger
concern, namely, that an 1Q score alone, especially in this moderateofa®@e¢o 70, may not
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accurately reflect alaimants abilities Rojas v. Colvin, No. 15 CV 50017, 2016 WL 3742854, at
*3 (N.D. lll. July 13, 2016)Plaintiff s agumenton remandnust look beyondtier|Q scores.
. The Copies of Other ALJ Decisions Provided by Plaintiff

Plaintiff argues that Defendastwithholding or loss of her records warranted an inference
of spoliation in Plaintiffs favor. [dkt. 14 at 8]However, as pointed out in Defendantesponse
and admitted irPlaintiff's reply, these documents were included and could be found at R. 2032
48. [dkt. 22 at 3; dkt. 23 at 5].

In her reply, Plaintiffattempts to argue that these records show that asmtedpaedical
expert opinion of medical equivalency was necessary. She did not explain in herl origina
memorandum what negative inference she wantedCiurt to draw. The Court has ruled on the
issue of having a meditexpert weigh in on whether Plaitiheets or medically equals a Listing.
The argumentsre otherwisavaived since @uments raised for the first time in a reply brief are
waived.Mendez v. Perla Dental, 646 F.3d 420, 4224 (7th Cir.2011)Broaddus v. Shields, 665
F.3d 846, 854 (7th Cir.(11), overruled on other grounds by Hill v. Tangherlini, 724 F.3d 965
(7th Cir. 2013).

CONCLUSION
For the foregoing reasons, Plairigfimotion for summary judgmentgsanted.This matter

is remanded for further proceedings consistent with this opinion.

Enter: 12/19/2017

X

U.S. Magistrate Judge, Susan E. Cox
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