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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

ERNEST D. SHIELDS,

Petitioner,
No. 16C 10265
V.
Chief Judge Rubé Castillo
UNITED STATES OF AMERICA ,

— e N N N

Respondent

MEMORANDUM OPINION AND ORDER

Ernest D. Shield§'Petitioner”)is serving dl5-year sentence fggossessing a firearm
following a felony conviction in violation of 18 U.S.C. § 922(gk filed amotionto vacate s
sentence under 28 U.S.C. § 2255 (“tletitppn”) alleginga claim based odohnson v. United
States 135 S. Ct. 2551 (20159nda claim of ineffective assistance of counsel. (R. 1, Pet.) For
the reasons set forth belotlig petition is denied

BACKGROUND

At approximately 8:00 p.m. on January 10, 2011, Chicago Police Officers Craig
Coglianese and David Bachler were on routine patrol on the south side of Chicago in an
unmarked police vehicléJnited States v. Shieldg89 F.3d 733, 738-41 (7th Cir. 2015). They
observedPetitioners vehicle parked angdartially blocking a crosswalkyhich violateda
Chicago municipal ordinanchl. The officers stopped their vehicdongside Petitioner’sd.
Officer Coglianes¢henexited his vehiclendapproachedPetiioner, who wassitting in the
driver's seat, and asked to see his driver’s licelgds@etitioner handed the officer his license,
then exited his vehicle and walked toward the redin@fehicle with Officer Coglianeskl.

WhenPetitionerreached théack of the police vehicle, he did not stop to talk to the officer and
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insteadbegan running east down an adjacent stréeDfficer Coglianesdegan chasing him.
Id. As Officer Coglianeséollowed Petitioner down an alley, saw Petitionetakea firearmout
of his right coat pocketd. Shortly thereafterthe officer caught up td?etitionerand pushed him
to the groundld. Officer Bachler arrived on the sceaeaninute or so later, and the two officers
placed Petitionein handcuffsld. When they rolled him over theliscovered a loade@2-
caliberhandgun underneath him on the grouddThis was the same gutihat Officer
Coglianese had observeegtitionerremove from his pockeld. The officers place@etitionerin
the back of their police vehicle, and Officer Coglianese Redionerhis Miranda rightsld.
Officer Coglianes¢henaskedhim, “Why are you running with a gun?” and Petitioner
responded, “I shouldn’t have had that weapon on ide.”

On June 22, 201 Petitionerwas indicted by a gral juryfor posession of a firearm by a
felonin violation of 18 U.S.C. § 922(gld. The indictment also alleged that Petitionas
subject to a mandatory minimum sentence of 15 yaaiter the Armed Career Criminal Act
(“ACCA"), 18 U.S.C. 8924(e)(1) due to his prior criminal recortt. Prior to trial, Petitioner
filed a motion to suppreshe firearm and his statemdollowing his arrestld. In that motion,
he argued that theaffic stopconducted by the officessas illegal, that thefficershad
conducted an illegal searcdhi his person, and th#tie statemenhe made to police about the gun
was involuntaryld. At an evidentiary hearing on the motion, Officers Coglianese and Bachler
both testified, describing how Petitioner had fled and how hlagyrecovered thiearmfrom
him. Id. Petitioner did not testify at the hearirignited States v. Shieldso. 11 CR 440, ECF
No. 77. The Court denied the motion in a written opinion, finding that the officers had credibly
and consistently testified abbtheir recovery of the firearm and the statement Petitioner had

made after being givenMirandawarning Id., ECF No. 60.



Approximatelyfour weeks before the scheduled triaétitionerobtained new counsel,
Andrea Gambino, who filed a motion for reconsideration of the denial of his suppression motion
or, in the alternative, a request that the Court reopen the suppression hearing Retdioner
to testify.ld., ECF N. 72, 75. Gambino also filed a motion to dismiss the indictment on Second
Amendment groundsd., ECF No. 76She filed a separate motion to dismiss, arguing that
federal jurisdiction could not be established beyond a reasonable doubt due to the lack of
evidence showing that the weapon Petitioner possessed had traveled atentersimercdd.,

ECF No. 90. At a subsequent hearing, Gambino asked for a continuance of the trialls® that s
could have more time to fileeplies in support ahe twomotions.ld., ECF No. 142The Court
denied the requesdtating, “[E]ven though you arevary capable attorney and have tried
mightily, | don’t see where, if | allowed you two months, two years taafileply brief, you're
going to change my thinking on either motiold” at 3. Thereafter, the Court dentbe

motiors. Shields 789 F.3d at 740.

The jury trial began on March 25, 2013, and lasted three hy3n the second day of
the trial, Petitioner stipulated that he had incurred a prior felony convictioreltéle date of his
arrestld. At the close of the evidence, the jury fouretiBoner guiltyof possession of a firearm
by a felon.d. Thepresentence report (“PSR”) calculated tRatitionernad a total offense level
of 33 and a criminal history category of VI, resulting in an advisory guidalarege of 235 to
293 months in custodyd. The PSR also noted thaetitionerhad three prior “violent felony”
convictions under lllinois lavnd waghereforesubject to a mandatory minimum sentencé®f
yearsto life under the ACCAId. Prior to the sentencingearing Petitionerdischarged Gambino
and at his requesthe Court permitted him to procepib se Id. at 740-41 & n.9. Among other

arguments, Petitioner argued that the ACCA enhancement vidiégtie v. United State$33



S.Ct. 2151 (2013), because the fact of his prior convictions had notleeEmined byhe jury.
Id. at 741.The Court found the ACCA enhancement applicable, and sentenced thm to
mandatory minimum sentence of y&ars, followedy five years ofsupervised releaskl.

Petitioner appealed, assagivarious errors at trial and sentencillgat 74151. The
U.S. Court of Appeals for the Seventh Circuit affirmed his conviction and seniteaite
respectsld. On November 2, 2015, the U.S. Supreme Court denied his petitianvfdarof
certiorari.Shields v. United State$36 S. Ct. 420 (2015). On November 1, 2016, Petitioner filed
the present petition. (R. He firstclaimsthathis enhanced sentenisanvalid in lightof the
Supreme Court’s decision dohnson(R. 1, Pet. at €15.) He also taims that his trial attorney,
Gambino, providethim with ineffective assistanoen various groundsld. at 1629.)

LEGAL STANDARD

A federalprisonercanmoveto vacate Is sentence on “the ground that the sentence was
imposed in violation of the Constitution or laws of the United States . . . or is otherwise subje
to collateral attack.28 U.S.C. § 2255(a) Relief under this statute is available only in
extraordinary situations, such as an error of constitutional or jurisdictionalitondeg or where a
fundamental defect has occurred which results in a complete miscarriagecef’jitke v.
United Sates 723 F.3d 870, 878-79 (7th Cir. 2013).

ANALYSIS

Johnson claim

Petitioner first claimshat his 15year sentence is invalid in light dhnsorand that he
is entitled to be resentencé¢R. 1, Pet. at 1-15.) The ACCA provides enhanced sentences for

defendants convicted of violating 18 U.S.C. § 922(g) who have “three previous convictions by

! Without the ACCA enhancement, Petitioner’s conviction under 18 Ug@€2(g)carried a statutory
maximum sentence of ten years. 18 U.S.C. § 924(a)(2).
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any court . .for aviolent felonyor a serious drugffense” 18 U.S.C. 8 924(e)(1)V iolent
felony” is definedas “any crime punishable by imprisonmdot a term exceeding one year” that
meets one of the following requirements: (1) it “has as an element the usptatteise, or
threatened use of physical force against the person of another”; (2) it ispuagsan,
extortion, or an offense involving the use of explosives; or (3) it “otherwise involves cahdtict
presents a serious potential risk of physical injury to another.” 18 U.Q22L(8)(2)(B)(i}(ii).
The first clause is commonly referred to as the “elements clause,” the second asrerased
crimes clause,” and the third as the “residual clause.”

In Johnsonthe Supreme Court invalidated the residual clause as unduly vague, but left
intact the enumerated crimes clause and the elements Gaas@dohnsqri35 S. Ct. at 2563
(“Today’s decision does not call into question application of the [ACCA] to the four eatede
offenses, or the remainder of the Act’s definition of a violent felon§tanley v. United States
827 F.3d 562, 564 (7th Cir. 2016))¢hnsorholds that the residual clause is unconstitutionally
vague.Johnsordoes not otherwise affect the operation of the Armed Career Criming|l. Act.
There is no question thRetitionerwas convicted of violating 18 U.S.C. § 922(g), or that he has
convictions for aggravated battery, residential burglary, and armed robbery llinder law.
He argues, however, thabne ofthese offenses cdre characterized as violent felonies after
Johnson(R. 1, Pet. at 11-15.) The Court addresses each conviction in turn.

A. Aggravated Battery Conviction

Petitioner first argues that h1994lllinois aggravated battery conviction no longer
gualifies as a violent felonynder the ACCA. (R. 1, Reat7-12.)Because the residual clause
has been invalidate®etitionets aggravated battery conviction must fall under either the

elements clause or the enumerated crimes clause to camiA&3CApredicate. Aggravated



battery is obviously not one di¢ enumerated crime$8 U.S.C. § 924(e)(2)(B)(ii), which leaves
the elements clause as the only possibility. As stated above, a prior convi¢siamdar the
elements clause if it “has as an element the use, attempted use, or threatened ss=abf phy
force against the person of anothéd.”The Supreme Couhtas interpreted “physical forcal

this context tanean Violentforce—that is, force capable of causing physical pain or injury to
another persah Curtis Johnson v. United States59 U.S. 133, 140-42 (2010 Curtis

Johnsor).

In determining whether a prior conviction qualifies as an ACCA predicatescourt
ordinarily apply a “categorical approach,” which focuses solely on the text sfathge
underlying the convictiorlnited States v. Mathid36 S. Ct. 2243, 2248 (2016). Application of
this approach “is straightforward when a statute sets out a single (or ‘ibidViset of elements
to define a single crimeld. The Court simply “lines up that crime’s elements alongside those of
the generic offense and sees if they matith.The analysis becomes difficult, however, when
the relevant statute “ha[s] a more complicated (sometimes called ‘divisibledusaumaking
the comparison of elements hardéd.”at 2249. In other words, “[&jngle statute may list
elements in the alternative, and thereby define multiple crimese of which involve violent
force while others do nold. In such cases, the Court employsrdified categorical
approacli Id. Under this approach, the Court may look to “a limited class of documents (for
example, the indictment, jury instructions, or plea agreement and collmydg)ermine what
crime, with what elements, a defendant was convictedafBut even under the modified
categoricahpproach, the question is not “what the defendant dicciri taut rather, “whether
the elements of the crime . bring the conviction within the scope of the recidivist

enhancement.Stanley 827 F.3d at 565%ee alsdescamps v. United Statds83 S. Ct. 2276,



2287 (2013) (“Congress intended the sentencing court to look only to the fact that therdefenda
had been convicted of crimes falling within certain categories, and not to thefaerlying the
prior convictions.” (citation omitted)).

Under lllinois law, a person commits battery “if he or she knowingly with@ail le
justification by any means (1) causes bodily harm to an individual or (2) maksisallopntact
of an insulting or provoking nature with an individual.” 720.ICompP. STAT. 5/12-3. The
offenseis elevated to aggravated battergeftain conditions are met, including whére
offender knew the victim to be a peace officer, knew the victim to be pregnant, or teoriimet
offense on public property. 720LL ComMp. STAT. 5/123.05. A conviction based on the first
prong of the statute+e., “causing bodily injury”—has as an element the use, attempted use, or
threatened use of physical force, and therefore qualifies as a violent delderthe elements
clause of the ACCAHill v. Werlinger, 695 F.3d 644, 650 (7th Cir. 2012). By contrast, a
conviction based on the second prong of the lllinois statuge-+avolving “physical contact of
an insulting or provoking nature”—does not qualify as a violent felony for purposes of the
ACCA. See United States v. Evab36 F.3d 766, 768 (7th Cir. 2009) (explaining that a
conviction under the second prong of lllinois aggravated battery statute—for conduct like

“spit[ting] on apregnant womdh—does not qualify as a predicate offense for federal sentencing

2To the extent Petitioner is arguing tlatonviction undethe lllinois aggravated battery statute does not
involve the level of force required I§urtis Johnsonthe Court finds such an argument unavailing. The
Seventh Circuit held iRlill—which was decided aft€urtis Johnsorand specifically referenced that
opinion—that a conviction under the first prong of the lllinois batterytabvolveshe level of force
neeadto qualify as an ACCA predicathlill, 695 F.3d at 649-5Mill has not been overturned, and th
Seventh Circuit has continued to uphold its reasoning in recent opiSeadJnited States v. Bailéyo.
16-1280, 2017 WL 716848, at *1 (7th Cir. Feb. 23817) (“We already have concluded that the phrase
‘causes bodily harm'’ in the lllinois statute[] defining battery . . .medarce that would satisfyCurtis)
Johnsors requirement of violent physical force.QYnited States v. Water823 F.3d 1062, 1@6(7th

Cir.), cert. denied137 S. Ct. 569, 196 L. Ed. 2d 448 (2016) (observing that it had previously concluded
that an lllinoisconviction for domestic batterywhich contains provisions that are parallel to the battery
statute and applies where the vitiis a family or household membeirvolves the level of force

required byCurtis Johnsonand defendant “has not persuaded us that this precedent should be
overturned”).



purposes)United States v. Saundeido. 15 C 8587, 2016 WL 1623296, at *2 (N.D. Ill. Apr.
25, 2016)“Battery[under lllinois law]does not automatically qualify as a violent felony
because there is an avenue by which battery may occur without)orce.

Given these different ways of violating the statute, the Seventh Circuit listhaethe
lllinois aggravated batterstatute is divisiblgpermittingapplication of the modified categorical
approachSeeUnited States v. Lynr-F.3d---, 2017 WL 1101089, at *9 (7th Cir. Mar. 24,
2017);Stanley 827 F.3d at 568 nited States v. Rodriguézemez 608 F.3d 969, 973 (7th Cir.
2010);see alsdell v. United StatedNo. 16CV-736-NJR, 2017 WL 553013, at *3 (S.D. Il
Feb. 10, 2017) (looking to charging docurnendetermine whether petitioner’s lllinois
conviction for aggravated battery to a police officer fell under the elementeaththe ACCA);
Rogers v. United State$79 F. Supp. 3d 835, 841-42 (C.D. Ill. 201€r(e).

In consulting tle charging docunmd in Petitioner’s case, it is clear that Petitioser
aggravated battery conviction was premised on the first prong of the staitiieyalved bodily
harm to the victimThe ndictmentcharged thaPetitioner‘intentionally and knowingly without
legaljustification caused bodily harm to Willie Edwards while using deadly weapons; @ w
hammer handle and a stick with nails on its end, by beating Willie Edwards about tlmtead
body.” (R. 7-1, State Ct. Records 4t) The Court thus finds th&etiioners conviction hass an
element the use, attempted use, or threatened use of physical force, and theadife®as a
violent felory notwithstandinglohnsonSee Lynn2017 WL 1101089, at *10 (holding that
defendant’s convictions for aggravatedteey involvng the “causing bodily harm” prong of the
lllinois battery statutewere properly classified as violent felonies” under the elements clause of
the career offender guidelin&tanley 827 F.3d at 565 (observing that “Stanlgyllgnois]

conviction for aggravated battery of a peace officeris outside the scope &dhnsoi because



it is classified as a violent felony under the elements claiude career offender guideline
Bell, 2017 WL 553013, at *3 (holding that petitioiseltlinois conviction for aggravated battery
constituted a violent felony under the elements clause of the ACCA and was uddsfecte
Johnsonwhere indictment charged that he caused bodily harm to the yi&ogers 179 F.
Supp. 3d at 841-4Z&me)

B. Residental Burglary

Petitioner next argues that Hi895lllinois residential burglary conviction no longer
qualifies as an ACCA predicatdter Johnson (R. 1, Pet. at 8, 12-13Burglary is oneof the
offenses containeith the enumerated clause. 18 U.S.C. §8¥2)(B)(ii). Because it is an
enumeratedrime, “[n]o particular level of force is required for a burglary to count as a
predicate—in fact, no force at all.Dawkins v. United State809 F.3d 953, 955 (7th Cir. 2016).
In Mathis the Supreme Court heldatburglary for purposes of the ACOAeans'an unlavful
or unprivileged entry into . . . a building or other structure, with intent to commit a crime.” 136
S. Ct. at 2248. Athe time of Petitioner’s convictian 1995 the lllinois residential burglary
statute provided: “A person commits residential burglary who knowingly and withdwatrayt

enters the dwelling place of another with the intent to commit therein a felonyftor’tAg0 LL.

® The Court offers no opinion about whether the lllinois residential burdiaiytecurrently in effect,
which has been amended to “include[] the offense of burglary as defiSegtion19-1,” constitutes a
violent felony under the ACCASeer20 LL. Comp. STAT. 5/19-3(eff. June 1, 2001). The amendment
complicates matters because the generic offense of burgldmch includes not only burglary to
buildings but alsdurglaryto vehicles—is broader than the definition intended by the ACSAe Mathis
136 S. Ct. at 2250-51 (holding that lowa burglary statute, which included burglatyi¢ctesewas
broader than generic burglary encompassed within the enumerated crimes claeseGE€A); United
States v. Hangy40 F.3d 472, 475 (7th Cir. 2016) (holding that defendant’'s 1@n@tary conviction
under lllinois lawdid not constituten ACCA predicate because the stainteffectat that time applied
not only to buildings but also to vehicles, which made it broader than themjemeglary offense
intended by the ACCA). The Seventh Circuit has left open the question dfextighois’ current
burglary statute is divisible, such that courts can resort to chargugnaéots or other state court records
to determine whether the offense involved burglary of a dwelling or difuetige.See Haney840 F.3d
at 475-76 & n.2Because Petitiar’s conviction involved a different version of the statute, the Court
need nodelve intothis complex issue.



CoMmP. STAT. 5/19-3 (eff. Jan. 1, 1982, to May 31, 2000he lllinois Supreme Coutthas
presumed that the terfdwelling place” as used in the statute refers to a “struct@ee’ People
v. Bales 483 N.E.2d 517, 521 (lll. 1985).

Thus,the Seventh Circuit held iDawkinsthat lllinois residential burglary constias a
predicate offense for purposes of a parallel sentencing enhancement contéveed.S.
Sentencing Guideline$809 F.3d at 954-55. In reaching this conclusibacburt relied on the
Supreme Court’s decision Taylor v. United State<l95 U.S. 575 (1990), which held that “a
person has been convicted of a burglary for purposes of a § 924(e) enhancement if he is
convicted of any crimeegardless of its exact definition or ladeying the basic elements of
unlawful or unprivileged entry into, eemaining in, a building or structure, with intent to
commit a crime.’ld. at 599.

AlthoughDawkinswas decided several montbhsforeMathis the court irDawkins
applied essentially the sardefinition ofgenericburglary adoptety the Supreme Court in
Mathis.Indeed, the definitions of burglary set forthTiaylor andMathis bothclosely match the
language of the lllinois residential burglary statute in effect at the time of Retisaonviction.
SeeMathis 136 S. Ct. at 2248 aylor, 495 U.S. at 599. Thus, it is no surprise that recent

unpublished case, the Seventh Circuit concluded Masitisthat “residenial burglary under

* Dawkinsand several other cases cited in this opinimsein the context of a challengethe career
offender provision of the U.S. Sentencing Guidelines, which, like the ACCA da®¥r an enhanced
sentence where the defendant has prior convictions for a “crime of viol&23eF.3d at 564. Until 2016,
the career offender guideline defined “crime of violence” in the same mastiee AC@.: with an
elements clause, an enumerated crimes clause, and a residualS#8aus8.S.G. § 4B1.2(a)(1) (eff.
Nov. 1, 2009). The Seventh Circuit previously interpreigthsorto mean that the residual clause in the
career offender guideline was alsadstor vaguenessJnited States v. Hurlbur835 F.3d 715, 725 (7th
Cir. 2016) (en banc). This holding is no longer valid after the Supreme Cmagist decision iBeckles
v. United States-- S. Ct.---, 2017 WL 855781 (Mar. 6, 2017), which held that the Sentencing
Guidelines are not subject to vagueness challenges. Notwithstandingliitéoavof the law on this
issue, the Court finds that cases interpreting the terms contained in theoffereder guideline remain
instructive.
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8 5/19-3is ‘burglary’ as defined imaylor . . .thus making the crime an appropriate ACCA
predicate without regard to the invalidated residual clals@ted States v. McClajn-- F.
App’x ---, 2016 WL 7436145, at *2 (7th Cir. Dec. 22, 201€e alsdhoury v. United States
No. 15CR-30013-DRH, 2017 WL 373295, at *2 (S.D. lll. Jan. 26, 2017) (finding that
petitiona’s 1993 and 1994 lllinois residential burglary convictions constituted violent felonies
under the ACCA positdathis); Berry v. Krueger--- F. Supp. 3d--, 2017 WL 65420 (C.D. IlI.
Jan. 6, 2017) (finding thaietitioner's1984lllinois residential burglar conviction constituted
violent felony undethe ACCA postMathis). Thereforethe Court concludes that Petitioner’s
lllinois residential burglary conviction counts as a predicate offense under the ACCA
notwithstandinglohnson

C. Armed Robbery Conviction

Petitioneralso argues thdtis 2005lllinois conviction for armed robbery does not
constitute a violent felony aftdohnson(R. 1, Pet. at 8, 13-15.) Again, this conviction counts as
a predicate if it falls within either of the two clauses that remain valid Adterson Armed
robbery is not one of the enumeratennes 18 U.S.C. § 924(e)(2)(b), which leaves only the
elements clause. As stated above, an offense qualifies as a violent felonyharelements
clause if it “has as an element the use, attempted use, or threatened use offphysiaghinst
the person of another.” 18 U.S.C. § 924(e)(2)(B)(ii). Under the Supreme Court’s decision in
Curtis Johnsonthis means “force capable of causing physical pain or injury to another fjerson
559 U.S. at 140-42.

The lllinois robbery statute provides that “[a] person commits robbery when he or s
knowingly takes property . . . from the person or presence of another by the use of fgrce or b

threatening the imminent use of forcé20 ILL. Comp. STAT. 5/184(a). The offense is elevated
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to aggravated robbery when the defendant commits robbery as defined by the statete “w
indicating verbally or by his or her actions to the victim that he or she is pseaentéd with a
firearm or other dangerowgeapon.” 720UL. Comp. STAT. 5/1841(b)(1). By its terms, the statute
includesasan element the use of force or, at a minimum, threatening the imminent use of force
which tracks the language of tA€CA'’s elements clause. 18 U.S.C924(e)(2)(B)(ii). Beause

of the plain language of the robbery statute, the Seventh Circuit has long heldaimataan
underthatstatute falls under the elements clause of the AQGMed States v. Cartep10 F.2d
1524, 1532 (7th Cir. 1990) (“It is beyond dispute that under lllinois law, robbery is an offense
that has as an element the use or threatened use of fodret&d States v. Dickerspf01 F.2d
579, 584 (7th Cir. 1990) (holding that lllinois robbery statute “in its own terms includes the
elements of eithéuse of force or . . . threatening the imminent use of force,’ that clearly come
within the scope of 18 U.S.C.R4(e)(2)(B).”)

Petitionerbelieves that some minimal level of force could be used to commit robbery
under the lllinois statutdmatwould not satisfy the definition of force required @yrtis
Johnsor—for example, where a defendanig[s] a key chain attached to clothing free from its
owner.” (R. 1, Pet. at 14.) The Court disagrees that the act of pulling sometiiciged to a
person’s clthing without his or her permission is natdpable of causing physical pain or
injury,” which is all thatCurtis Johnsomequires. 559 U.S. at 140-Aut in any event,
Dickersonremains binding precedent in this Circuit, and this Court must followetsant is
overturned by the Seventh Circuit. Notably, both the Seventh Circuit and district judiges w
this Circuit havecontinued to rely oickersoneven after th€urtis Johnsordecision.See
United States v. Nig67 F.3d 929, 937 (7th Cir. 2012) (applyDigkersonto reject argument

that conviction under Arizona robbery statute did not constitute a violent felony under the

12



ACCA); United States v. Jonelo. 07 CR 415, 2016 WL 6995569, at *3 (N.D. Ill. Nov. 29,
2016) (applyindDickersonand holding that Illinois armed robbery conviction constituted a
violent felony for purposes of the ACCAjdams v. United StateNo. 16-1096, 2016 WL
4487835, at *2 (C.D. lll. Aug. 25, 2016) (same).

Indeed, in a recent case, the Seventh Circuit rejected an@mnglike Petitionés in the
context of determining whether a federal bank robbery conviction constituted a cioheatfor
purposes of a parallel federal sentencing enhancement contained in the U.S. &gntenci
GuidelinesUnited States v. Armou840 F.3d 904, 908-09 (7th Cir. 2016). The Seventh Circuit
concluded that the offense involved the level of force requiredunlys Johnsoreven though it
could be accomplished through “intimidatioas distinct fronby ‘force or violence.”ld. As
the Seventl€Circuit explained:

Curtis Johnsorteaches that the violent force that must be feared for robbery by

intimidation to be a crime of violence has a low thresheddfear of a slap in the

face is enough. This low threshold of violent force is necessarilyfisdtis
attempted bank robbery by intimidation. A bank employee easaonably believe

that a robber’'s demands for money to which he is not entitled will be met with

violent force of the type satisfyinQurtis Johnsorbecause bank robbery . . .

inherently contains a threat of violent physical force.

Id. at 909 (citations omittedfAnother judge in this District recently concludédtthis

reasoning applies with equal force to the lllinois armed robbery statutehiar@@burt agrees.
See Jone016 WL 6995569, at *3 (applyirirmourandDickersonto reject Section 2255
petitionarguing that Illinois armed robbery conviction did not constitute a violent felorsrund
the ACCA). For these reasons, the Court concluded#tatonets lllinois armed robbery
conviction falls under the elements clause of the ACR&itionerthus has three prior violent

felony convictions as defined by the ACCA and is properly serving an enhanceatcsantder

that statute. His first claim is denied.
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Il. Ineffective assistance of counselaim

Petitiorer's otherclaim is that he received ineffective assistance fngsririal counsel.

(R. 1, Pet. at 16-2PUnder the Sixth Amendment, a criminal defendant is entitled to “effective
assistance of counsetthat is, representatiadhat does not fall ‘below an objective standard of
reasonableness’ in light of ‘prevailing professional norh8dbby v. Van Hoqls58 U.S. 4, 6
(2009) (per curiam) (quotingtrickland v. Washingtod66 U.S. 668, 686 (1984)). To prevail on
such a claimthe petitioner must shothatcoursel’s performance was deficient and that the
deficient performance prejudiced hiBtrickland 466 U.S. at 687. On the deficiency prong, the
central question is “whether an attorney’s representation amounted to incarepgtder
‘prevailing professional norms,” not whether it deviated from best practicessirammmon
custom? Harrington v. Richter562 U.S. 86, 105 (2011) (quotifgrickland 466 U.S. at 690).

In other words, counsel “need not be perfect, indeed not even very good, to be constitutionally
adequate.McAfee v. Thurmei589 F.3d 353, 355-56 (7th Cir. 2009) (citation omittedg also
Harrington, 562 U.S. at 110 (“[Tjere is no expectation that competent counsel will be a
flawless strategist or tacticipfi).

In evaluating counsel’s performance, the Court must avoid employing thet loénef
hindsight and must respect its “limited role in determining whether there was maeffelsndy
in light of information then available to counsdéPremo v. Moorg562 U.S. 115, 125 (2011).
The Court should also consider counspksformancé as a whole rather than focus on a single
failing or oversight."Ebert v. Gaetz610 F.3d 404, 41@7th Cir.2010). As the Seventh Circuit
has explained: “[l]t is essential to evaluate the entire course of the defenseeltbeayigestion

is not whether the lawyer’s work was error-free, or the best possible approacanan
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average one, but whether the defendant had the ‘counsel’ of which the sixth amendmerit speaks.
Sussman. Jenkins636 F.3d 329, 351 (7th Cir. 2011) (citation omitted).

On the prejudice prong, Petitioner must establish a “reasonable probiaitjtiput for
counsel’s unprofessional errors, the result of the proceeding would have beentdiffere
Strickland, 466 U.S. at 694. A reasonable probability is one that is “sufficient to undermine
confidence in the outcomield. “In assessing prejudice und&trickland the question is not
whether a court can be certain counsel’s performance had no effect otcthre@or whether it
is possible a reasonable doubt might have been established if counsel actedldifferent
Harrington, 562 U.S. at 111. “The likelihood of a different result must be substantial, not just
conceivable.ld. at 112. When the petitioner cptains that his attorney failed to make an
argument that itself had no mehg cannot establish prejudi&tone v. Farley86 F.3d 712,

717 (7th Cir. 1996) (“Failure to raise a losing argument, whether at trial or on agpeshot
constitute ineffecte assistance of counsgl.”

A. Failure to question Officer Coglianese about aicil lawsuit

Petitioner firstargues that his trial counsel, Gambin@s ineffective in failing to
investigde a priorlawsuit filed againsOfficer Coglianese(R. 1, Pet. at 16An attorney has a
general duty to investigate the material fafta case and can render ineffective assistance by
failing to conduct a reasonable investigatiSee Rompilla v. Beay&45 U.S. 374, 380-81
(2005). What is considered “reasonahkeViewed from the attorneg’perspective at the time.
Id. Counsel is not required to “scour the globe on the off chance something will turn up;
reasonably diligent counsel may draw a line when they have good reason to thiek furt
investigation would ba wasté€. Id. at 383.A petitioner who claims that his Sixth Amendment

rights were violated by his attorneyfalure to adequately investigabteust provide “sufficiently
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precise information, that is, a comprehensive showing as to what the investigatild have
produced.Richardson v. United State379 F.3d 485, 488 (7th Cir. 200¢)tation omitted)

Here Petitionepoints toQuarles v. City of Chicago, et aNo. 04ev-3753 (N.D. Ill.
filed June 1, 2004 civil lawsuitbrought by another individl against Officer Coglianese and
more than 20 other Chicago police officers. (R. 1, Pet. at 20.) That case stemme@®@in a
incident in which the plaintiff was a passenger in a vehicle involved in a drive-byrghoot
which was pursued by Chicago p@lim a highspeed chas®uarles No. 04¢€v-3753, ECF No.
1 119 56. Police eventuallgtopped the vehicle, but the plaintiff fled the scene and was pursued
on footby several unnameadfficers.Id. 1 1811. He claimed that he wasocked to the ground
and brutallybeaterby 15to 25 Chicago police officereven though he was not resistitdy.He
furtheralleged that thefficersconspired amongst each other to cover up the unwarranted
beating by claiming that he had resisted arrest, that he had sustaimgaries by falling down,
andthathe had beem possession of a firearrd. { 12.The caselltimately settlecbut of court.
Id., ECF No. 12.

Petitionerbelieves thaGambino was ineffective in failing to discover the lawsuiise
it to impeachOfficer Coglianese at trial(R. 1, Pet. at 18.) The record reflects that Gambia®
awareof the civil lawsuit,however, as she referenced it in her motion for acquittal filed shortly

after trial SeeUnited States v. Shielddo. 11 CR 440, ECF No. 100 & Petitioner believes

® In hispetition, Petitioner mentionenly the Quarlescase(R. 1, Pet. at 19-20.)¢Hattaches as an exhibit
a complaint filed in another caddcWilliams v. McWilliams, et galNo. 06CV-3058 (N.D. Ill. filed June
5, 2006), which also named Officer Coglianese as a daféerRiztitioner offers no explanatidor why

he attached this case to his petition, dreourt can discerfew similaritiesbetweenvicWilliamsand
Petitioner’s caseMcWilliamsinvolveda husband and wifi@volved in a contentious divorce; the wife
called the police and claimed that the husband had threatened her. Officer €smgiad another officer
responded to the call, and the husbelagnedthat they kicked down his door, unlawfully searched his
home, and in the process stole $2,500 in ddshECF. No. 1 The case ultimately settled out of court.
Id., ECF No. 163. Without some argument from Petitioner as to how Gambino might hatleeused
McWilliamscase at his crimindfial, and why her failure to do so prejudiced him, the Court declines to
pursue the matter further.
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that Gambino should have used the lawsuit at trial to imp@#ater Coglianesgbut the Court
does not find deficient performance or prejudice on this ground. Had counsel sought to introduce
evidence about th@uarleslawsuit, ths Court would not have permitted it.

Petitioner does not point to any sworn statements made by Officer Cogliarlese
Quarlescase, and it is thus not entirely cléaw Gambino would have used the case to attack
his credibility. To the extent Petithier wanted Gambino to questioffice Coglianesabout the
complaintitself, this would raise hearsay problems. The complaint might be admissible as a
public recordseeFeD. R. EviD. 803(8), but the allegations containeithin it constitutea
second level of hearsageelordan v. Binns712 F.3d 1123, 1133 (7th Cir. 2013) (observing
that thirdparty statements “do not become admissible for their truth by virtue of theanpees
in a public record and instead must have an independent basis for adityigsiBietitioner does
not explain howthe plaintiff's allegationan Quarlesmight have been admittechder an
exception to the hearsay rule, nor can the Court discern any applicable exception.

Assuming Gambino could have gotten around that threshold problem, evidence about
Officer Coglianese’s prior conduct also raises concerns under Federal Bviderficed04(b).
Under that rule“[e]vidence of a crime, wrong, or other act & admissible to prove a persen’
character in order to show that on a particular occasion the person acted inraeconttathe
character.” Such evidence “may be admissible for another purpose, such as proweg moti
opportunity, intent, preparation, plan, knowledge, identity, absence of mistake, or lack of
accident.”Fep. R.Civ. P. 404(b)(2)But it is“not enough for the proponent of the otlaet-
evidence simply to point to a purpose in the ‘permitted’ list and assert that thecitleerdence

is relevant to it.'United States v. Gomez63 F.3d 845, 856 (7th Cir. 2014n banc)Instead,
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“the rule allows the use of othact evidence only when its admission is supported by some
propensityfree chain of reasoningld.

Petitionerapparently believes that tiguarleslawsuitwould have been admissible to
showthat Officer Coglianese hadraodus operanddf planting guns offleeingsuspects.geeR.
1, Pet. at 18-19Fvidenceof modus operands usuallyused to provédentity, butidentity was
not an issue d@etitioner’strial. SeeUnited States v. Robinspih61 F.3d 463, 467 (7th Cir.
1998) Patterson v. City of ChiNo. 15€CV-4139, 2017 WL 770991, at *3-4 (N.D. Ill. Feb. 28,
2017).Even if the evidence wanarginally relevantevidence of grior bad acis admissible
only if it “bears a singular strong resemblataéhe pattern of the offense charged with the
similarities between the two crimes sufficiently idiosyncratic to permit an imferef patterri.
Gomez 763 F.3cht 854 (citation and internal quotation marks omittd@dhe Quarleslawsuit
does notneetthat standard.

The underlying inciderdllegedin Quarlesoccuredin 2002—nine years prior to
Petitioner'sarrest by Officer Coglianes@uarles No. 04¢€v-3753, ECF No. 1t involved a
drive-by shooting and a higépeed chase, neither of which occurred in Petitioner’s whSehe
crux of theplaintiff's claimin Quarleswas thaimultiple officers hadbrutally beaten him without
justification.ld. Although Petitioner complained that he was kicked while Officer Coglianese
was attempting to restrain hime tid notraise the type of excessive force allegations contained
in Quarles The Quarlescomplaintdid containan allegation that thefficershadplanted a gun
on the plaintiff, but thelaintiff's allegations weréar too general to be of any use agéains
Officer Coglianese. All of the allegations in the complagiérredgenerally td‘the defendant
officers"—aof which there were 25-and nowhere did describe whaindividual actionfficer

Coglianese was alleged to have takenonnection with the platiff's arrest.Id. It is thus
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unclear whether Officer Coglianese was even the officer who was allegadd@lanted the
gun Id. Additionally, theQuarlescase settledut of courtand there were nevany findings of
factregarding Officer Coglianesa&jdeed, he and the other officers expressly denied any
wrongdoing in the stipulation and reledlat was filedvhenthe case settledd., ECF No. 12 at
2. Therefore, th&uarleslawsuitdoes notmeet the standard of admissibility for prior bad acts
evidence under Rule 404(b).

Even if the lawsuit wre found to be admissible under Rule 404(b), the Court must also
consider Rule 403, “which applies with full force in this contesdomez 763 F.3cht 856
(citation and internal quotation marks omittdd)conducting the balancing test required by Rule
403, the Court would have excluded this evidence. Allowing inquiry intQtleleslawsuit
would have led t@“distracting and time consuming mimial[] regarding the merits of these
other allegation$ patticularly given that there were no findings of fact madainst Officer
Coglianese in thQuarlescasePatterson 2017 WL 770991, at *3-4. Rule 408 would have
barred Gambino from attempting to use the settlemnethie Quarlescaseto prove that Officer
Coglianeseengaged in the actions alleged by the plairiiffeFeD. R. EvID. 408(a) (prohibiting
introduction of evidence regarding a settlement to “prove or disprove the validitya. . of
disputed claim”). Additionally,lte everd in Quarlesoccurred nearly a decabtiefore

Petitioner’s arrest, and the calid not involveactions by Officer Coglianesafficiently similar

® To the extent Petitioner believes the evidence could have been used to shoit? hy@ficer
Coglianese, this argument fails for the same reason. Evidence of a “habit” can thecadrder Rule

406. FED. R.EvID. 406 (“Evidence of a person’s habit . . . may be admitted to prove that on algarticu
occasion the person or organization acted in accordance with the habitrog prattice.”). But “before

a court may admit evidence of habit, the offering party must establish treeddgpecificity and
frequency of uniform response that ensures more than a mere ‘tendency’ ta gotan manner, but
rather, conduct that is ‘serautomatic’ in nature.Nelson v. City of Chi810 F.3d 1061, 1073-74 (7th

Cir. 2016)(citation omitted) Evidence of one other incident involving Officer Coglianese nine yeans pri
to the events underlying Petitioner’s arrastl involving a different factual scenario would not come
close to meeting #i standard.
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to themisconductalleged byPetitioner in his criminatase.Theallegations iQuarles—which
describedhe brutal beating of an umaed suspediy more thar20 Chicaggolice officers—
were alsdhighly inflammatory and carried‘“&igh likelihood that the jury [wouldyiraw
conclusions based on improper consideratioRatterson 2017 WL 770991, at *4.

Given the lack of similarity in the underlying events, the distance inbdetheeen them
the lack of detail regarding the precise actions taken by Officer Coglian#seQuarlescase,
and the inflammatory nature of the allegation®iurarles the Court would not have permitted
Gambiro to inquire into this lawsuit even if she had sought to d&sead. (refusing to permit
plaintiff in suit against police officers to introduce evidence of prior lawsuits namingfibersf
as defendants, where plaintiff's request washinly veiledattempt to do precisely what Rule
404(b) forbids: ask the jury to make an inference that because the defendantsexbivattiery
or falsified police reports in the past (which may or may not be true), thelyedghime thing on
the day in question in thlawsuit’); Hill v. City of Chi, No. 06 C 6772, 2011 WL 3840336, at
*6 (N.D. lll. Aug. 30, 2011) (excluding inflammatory evidence that officer philgiedused
suspect during interrogation in another case, becdliseeis a real danger that evidence of
Officer Halloraris interrogation of Gomez would induce the jury to decide this case based on
Defendant Halloras conduct in connection with Gomezet Hill”).

It is also worthnotingthat the other officer involved in Petitioner’s arrest, Officer
Bachler was not named as a defendant or otherwise involved [Qubdeslawsuit. He offered
testimony that was highly consistent with Officevgllanese’s, and he personally saw the gun
recovered from Petitioner after he was restrained by Officer Coglianes@uarleslawsuit
would have done nothing to undercut Officer Bachler&ibility. Nor would it have undercut

theevidence of thenculpatory statement Petitioner madepolice about his possession of the
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firearmafter his arrest~or these reasons, the Court finds Petitioner has failed to establish
ineffective assistanoaf counsel on this groun&eeStone 86 F.3d at 717.

B. Failure to requestGiglio materials

Petitionermakes a related argumehatGambinowas ineffective in failing tanakea
formal motion forGiglio materialsor other discovery.(R. 1, Pet. at 19-2PHe argues thatad
Gambino filed suclamotion, the prosecutiomiay well have tendered the civil lawsuit, Chicago
Police Department records of complaints, and Office of Professional Stanelzwdisrand
statements of Off. Coglianeselti(at 19)

As explained above, Gambingierformance must be viewed with a high degree of
deferenceleaving roonfor a variety of strategic approaches and even reasonable 8eers.
Harrington 562 U.S. at 104-0%remq 562 U.S. at 124-26. Gambificst appeared in this case
less than a montbefore trial—sixthin a succession of attorneys whadrepresented Petitioner
in thenearlytwo yearghe case had been pendiSgeShields No. 11 CR 440, ECF Nos. 9, 16,
22, 30, 62, 69Shecould have reasonabpresumed that alvailablediscovery motions had
already been madey Petitioner’sfive prior attorneys. Immediately upon taking the caather
than focusing on discoverghefocused on obtaining dismissal of the charges, seeking
reconsideration of the suppression issue and dismissal of the indictment on other dgiqunds.
ECF Nos. 75, 78, 90. The Court granted a short extension of the trial date to consider her
motions.ld., ECF No. 72. After the Court denibéérmotions—and her request for another
continuation of the trial dateshe clearlyfocused orthe impendingdrial. See id. ECF No. 142,

Tr. of Proceedingat 3-6.

" In Giglio v. United StategheSupreme Court expanded the scope of thelasures required trady
v. Maryland 373 U.S. 83 (1963), to inclugmtentially exculpatorynaterial relating to the credibility of a
government witness. 405 U.S. 150, 154-55 (1972).
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Gambino’sperformancet trialdemonstratethat she was welprepared, wellversed in
theunderlyingfacts, and had a clear strategy for obtaining an acquittal: attackinditegf
accounts and focusing on the lack of any corroborating evidence talsoRetitionewas in
possession of frearm The trial trascriptsreflect that shevas a capable advocatdo put the
government’s evidence to the test each step of the way. She participated itegtigrseaised
numerous objections, gave an opening statement, cross-examined the governnmessesyit
partidpated in the jury instruction conference, and made a compelling closing argtanent.
ECF Nos. 143 & 144, Trial Trs. As the Supreme Court has obséfVgds difficult to establish
ineffective assistance when counsalverall performance indicates active and capable
advocacy. Harrington, 562 U.S. at 111.

But regardless of whether Gambino should have filed a formal discovery motion,
Petitionerdoes not point to any specific evidence that she would have obtesraetesult of
suchamotionother tha theQuarleslawsuit, discussed abovénsteache offers only speculation
about the existence pbtentially usefudocuments that counsel might have obtainSdeR. 1,
Pet. at19-23.) This ignsufficient toraise a viabléneffectiveassistance clainteeRichardson
379 F.3dat 488 (“Without any evidence, . . . Richardson cannot show that he was prejudiced by
his counseb alleged failure to investigdtl );United States v. Ashin®32 F.2d 643, 649 (7th
Cir. 1991) (observing that to find for the petitioner orlaam of failure to investigaté[the
court] must know what the attorney would have discovered after ‘adequate’ gaviest),

United States ex rel. Partee v. LaB@6 F.2d 694, 701 (7th Cir. 1991) (“[A] habeas court cannot
even begin to appl$tricklands standards tsucha claim [for failure to investigate or failure to

elicit favorabletestimony]unless and until the petitioner makes a specific, affirmative showing
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as to what the missing evidsnor testimony would have beefcitationand internal quotation
marks omitted)

It is worth noting thaeven if Gambino had filed a discovery motion, it is doulitiat
this Court would have delayed the trial to permit discovery at that late €tadbke first day of
trial, Petitioner—spealng on his own behalf—complained to the Court that he had not had an
opportunity to conduct sufficient discoveShields No. 11 CR 440, ECF No. 143, Trial Tr. at 8-
9. In denying his request for a continuance, the Court noted that the trial woutstlimkbs “a
replay of the motion to suppress,” as it involved testimony from the same two officzars
events that “took all of about five or ten minutdsl.”at 9. As the Court observed, this was not “a
very complicated caseld. Indeed, tis Court denied Gambino’s request for a second
continuance of the trial date permit further briefing on her motion to reopen the suppression
issue.See id.ECF No. 142, Tr. of Proceedings at 3FBisis a good indicatiothat theCourt
would not have permitted filrer delays in the case without a strong justificatidar more than
thevague assertions Petitioner makes here about the need for more distbeesforethe
Court finds that Petitioner has failed to demonstraéective assistanaan this ground.

C. Failure to object to thepolice dispatch tape

Petitioner’s final argument is th@&ambinowas ineffective in failing to object to the
admisson of a police dispatch tapecorded during the time Officer Coglianese was chasing
Petitioner (R. 1, Petat 23.) Petitioner believes that “[i]n failing to object to hearsay of the
dispatcher’s tapefizambino] weakened her argument against the credibility of Off.
Coglianese.”ld.) It is true thatGambino did not object to the admission of the tape, although
shedid object toatranscriptof the tapegrepared by the governmdming used for any purpose

other than as an aid tbejury. ShieldsNo. 11 CR 440, ECF. No. 143, Trial Tr. at 165, 192-93.
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The Court found merit to Gambino’s objection and limited the government’s use of theiptansc
in the manner she requestétl.at 193. Had Gambino objected to the admission of thernafse
entirety, the Court would have overruled her objection. It has long been recognized that police
dispatch tapes are admidsiloinder exceptions to the hearsay rule for present sense impressions
and excited utteranceSee, e.gUnited States v. Thoma453 F.3d 838, 844 (7th Cir. 2006);
United States v. Boycblo. 10CR-533, 2011 WL 5078186, at *3 (N.D. Ill. Oct. 26, 2011);

United States v. WimbegliNo. 94 CR 591, 1995 WL 215043, at *1-2 (N.D. Ill. Apr. 10, 1995);
United States v. Campbgel82 F. Supp. 1258, 1260-61 (N.D. Ill. 1991) The Court would have
found those exceptiorsatisfiedhere,given thathe recording was maa®ntemporaneously

with Officer Coglianese chasing a fleeing susp8eeWimberly No. 94 CR 591, 1995 WL
215043, at *1-2f(nding thatradio communications between officéinsitdescribedhe officers’
contemporaneous pursuit ®fleeing suspect were adisible under hearsay exceptions for
excited utterances and present sense impressions).

Additionally, it isabundantlyclear from the recorthat Gambino did navantthe police
dispatchtape excludedbecause ivas a key piece of evidence supportingtheory that Officer
Coglianese had concocted the story about Petitioner having a gun aftattlshe elicited
testimony and argued at numerous points during trial that nowhere on the dispatcd tape di
Officer Coglianese yell out, “Gun!” or otherwisked his partner that he had seen a gun in
Petitioner’s handrar from “weakening” her attack on Officer Coglianese’s credibility, the tap
bolstered her argument by providing irrefutalolejective evidencéhatOfficer Coglianeselid
not say anythingbaut Petitionerhaving a gun while he was chasing him. Although Gambino’s
strategyultimately did not succeed with the jury, the Court finds this attributable to the &ct th

two policeofficersprovidedcredible,consistent testimony that Petitiorveas inpossession of a
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firearm, rather than to any failing by Gambirgee United States v. Fa297 F.3d 651, 657-58
(7th Cir. 2002) (“[L]awyers are not miracle workers. Most convictions follow irtahlg from
the defendants’ illegal deeds.”) (citation ondfterhe Court finds that Petitioner has failed to
establish an entitlement to relief on this ground.

As a final matter,n his reply brief Petitioner requests that the Court conduct an
evidentiary hearing on hieeffectiveassistance claim. (R. 10, Rejly7) The Court need not
hold a hearing under Section 2255 if the “files and records of the case conclusivethaththe
prisoner is entitled to no relief.” 28 U.S.C. § 2255@8®e also Sandoval United Statesb74
F.3d 847, 850 (7th Cir. 2009) @aener is entitled to a hearing in a Section 2255 case if he
“alleges facts that, if proven, would entitle him to relief’ (citation omitted)). Eacaepting all
of Petitioner’s allegations as trubge records and filings this case establish that Wwas not
deprived of his Sixth Amendment right to cournaelrial Thereforethe Court need not conduct
an evidentiary hearingn this claim. For these reasons, the petition is denied.

[I. Certificate of Appealability

To obtain a certificate of appeallty, Petitioner must make a substantial showing of the
denial of a constitutional right by establishing “that reasonable jurists deblte whether (or,
for that matter, agree that) the petition should have been resolved in a different arahae
the issues presented were adequate to deserve encouragement to proceedtacker.”
McDaniel 529 U.S. 473, 484 (2000) (citation and internal quotatiarks omitted)For the
reasons fully explained herein, the Court finds teasonable jurists ctwinotdebate the
outcome of the petition or find a reason to encourage Petitioner to proceed further. Tthe Cour

declines to grant hira certificate of appealability
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CONCLUSION
For the foregoing reasons, the motion to vacate under 28 U.S.C. §R22H5s

DENIED. Petitioner iSDENIED a certificate of appealability

A (e

Chief Judge Rubé Castillo
United States District Court

ENTERED:

Dated: March 31, 2017
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