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,Q�WKH�DJH�RI�&29,'��� DQG�RWKHU�SXEOLF�KHDOWK�FKDOOHQJHV��VXSSO\�OHYHOV�LQ�WKH�PHGLFDO�

LQGXVWU\�RFFXS\�D�SURPLQHQW�SODFH�LQ�RXU�QDWLRQDO�FRQVFLRXVQHVV��,Q�WKLV�DQWLWUXVW�VXLW��WKH�SODLQWLIIV�

DOOHJH��IRU�D�VHFRQG�WLPH��WKDW�WKH�GHIHQGDQWV�FRQVSLUHG�WR�DUWLILFLDOO\�PDQLSXODWH�WKH�PDUNHW�RI�D�

FUXFLDO�VXSSO\�LQ�WKDW�LQGXVWU\��LQWUDYHQRXV �³,9´� VDOLQH�VROXWLRQ� ,Q�WKHLU SUHYLRXVO\�GLVPLVVHG

FRQVROLGDWHG� DPHQGHG� FRPSODLQW� �³&$&´��� WKH� SODLQWLIIV²GLUHFW� SXUFKDVHUV� RI� ,9 VDOLQH�

VROXWLRQ²DOOHJHG� WKDW�%D[WHU�DQG�+RVSLUD�� WKH� WZR�ELJJHVW� ,9�VDOLQH� VROXWLRQ�SURGXFHUV� LQ� WKH�

FRXQWU\�� YLRODWHG� 6HFWLRQ� �� RI� WKH� 6KHUPDQ� $FW� E\� XVLQJ� D� VHULHV� RI� ERJXV� YROXQWDU\� UHFDOOV�

GHVLJQHG� WR� UHGXFH� VXSSO\� DQG� LQFUHDVH� SULFHV�� 7KH &RXUW� JUDQWHG� WKH� GHIHQGDQWV¶�PRWLRQV� WR�

GLVPLVV�WKH�&$&�ZLWKRXW�SUHMXGLFH��FRQFOXGLQJ�WKDW� WKH�DOOHJDWLRQV�GLG�QRW�VXIILFH�WR�SODXVLEO\�

VKRZ�DQ� DJUHHPHQW�EHWZHHQ� WKH�GHIHQGDQWV WR� UHVWULFW� RXWSXW��$OWKRXJK� WKH�&RXUW� DOORZHG� WKH�

SODLQWLIIV�WKH�RSSRUWXQLW\�WR�DPHQG�WKH�&$&��LW�DOVR�FDXWLRQHG�WKDW�³WKHUH�LV�UHDVRQ�WR�GRXEW´�WKDW�

DPHQGPHQW�FRXOG�PDNH�WKH�SODLQWLIIV¶�FRQVSLUDF\�FODLP�SODXVLEOH��0HP��2S��DQG�2UGHU��(&)�1R��

����

3HUKDSV�DV�D�UHVXOW�RI�WKH�&RXUW¶V�VNHSWLFLVP��WKH�SODLQWLIIV¶�VHFRQG�FRQVROLGDWHG�DPHQGHG�

FRPSODLQW��³6&$&´� DEDQGRQHG WKH�WKHRU\�WKDW�WKH�GHIHQGDQWV�FUHDWHG�DQ�DUWLILFLDO�VKRUWDJH�RI�,9�
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VDOLQH�VROXWLRQ�WKURXJK�ERJXV�YROXQWDU\�UHFDOOV� ,Q�LWV�VWHDG�� WKH�6&$& QRZ�DGYDQFHV�D�WKHRU\��

EDVHG�RQ�LQIRUPDWLRQ�SURYLGHG�E\�DQ�DQRQ\PRXV�IRUPHU�+RVSLUD�HPSOR\HH� WKDW�WKH�GHIHQGDQWV�

UHVWULFWHG�RXWSXW�E\�VHWWLQJ�SURGXFWLRQ�TXRWDV�DQG�GLVFDUGLQJ�DQ\�,9�VDOLQH�VROXWLRQ�PDQXIDFWXUHG

LQ�H[FHVV�RI�WKRVH�TXRWDV��7KLV�WKHRU\�VXIIHUV�DOO�RI�WKH�GHIHFWV�RI�WKH�SODLQWLIIV¶ ³YROXQWDU\�UHFDOO´�

WKHRU\�DQG�WKHQ�VRPH��0RVW�QRWDEO\��ZKHUH�WKH�&$&�DW�OHDVW�DOOHJHG IDFWV WKDW�VKRZHG�FRQGXFW�

UHGXFLQJ�WKH�DYDLODEOH�VXSSO\�RI�,9�VDOLQH�VROXWLRQ E\�HDFK�GHIHQGDQW��WKH�6&$&�DOOHJHV�RQO\�IDFWV�

FRQFHUQLQJ� +RVSLUD¶V� XQLODWHUDO� FRQGXFW�� WKH� 6&$&� RIIHUV� QR� QRQ�FRQFOXVRU\� DOOHJDWLRQV� WKDW�

%D[WHU�HQJDJHG�LQ�VLPLODU�FRQGXFW� 7KH�6&$&�VLPLODUO\�GLVSHQVHV�ZLWK�IDFW�DOOHJDWLRQV�FRQFHUQLQJ�

QHZ�GHIHQGDQW�,&8�0HGLFDO��ZKLFK�LV�DOOHJHG�WR�KDYH�GRQH�QRWKLQJ�PRUH�WKDQ�SXUFKDVH�+RVSLUD¶V�

VROXWLRQV�EXVLQHVV�XQLW�LQ�HDUO\�������6XEVWLWXWLQJ�XQLODWHUDO�DFWLRQ�IRU�SDUDOOHO�FRQGXFW��KRZHYHU��

LV� QR� ZD\� WR� PDNH� DQ� DQWLWUXVW� FRQVSLUDF\� FODLP�PRUH� YLDEOH�� )RU� WKLV� DQG WKH RWKHU� UHDVRQV�

GLVFXVVHG�EHORZ��WKH�6&$&��DQG�WKLV�FDVH��DUH�GLVPLVVHG�ZLWK�SUHMXGLFH�

%$&.*5281'

$OWKRXJK�WKH IDFWV DOOHJHG�LQ�WKH�6&$&�DUH�ODUJHO\�WKH�VDPH DV�WKRVH�RULJLQDOO\�VHW�IRUWK�LQ�

WKH�&$&��WKHUH�DUH�VRPH�VLJQLILFDQW�GLIIHUHQFHV EHWZHHQ�WKH�WZR�SOHDGLQJV��)LUVW�DQG�IRUHPRVW��WKH�

6&$& KDV� DEDQGRQHG� WKH�&$&¶V� DOOHJDWLRQV� DQG� WKHRU\� WKDW�%D[WHU� DQG�+RVSLUD� FRQVSLUHG� WR�

UHGXFH�WKHLU�RXWSXW�E\�HQJDJLQJ�LQ�D�VHULHV�RI�FRRUGLQDWHG�UHFDOOV�RI�,9�VDOLQH�VROXWLRQ��:KHUHDV�

WKH�&$&�DOOHJHG�WKDW�WKH�UHFDOOV�ZHUH�QRW�OHJLWLPDWH�DQG ZHUH�D�PHDQV�IRU�UHVWULFWLQJ�WKH�VXSSO\�RI�

,9�VDOLQH�VROXWLRQ��WKH�6&$&�GHOHWHG�DOO�RI�WKH�VSHFLILF�DOOHJDWLRQV�GHWDLOLQJ�WKH�UHFDOOV� ,QVWHDG��

WKH�6&$&�DOOHJHV�RQO\�WKDW��ZKHWKHU�RU�QRW�OHJLWLPDWH��WKH�UHFDOOV�H[DFHUEDWHG�H[LVWLQJ�VKRUWDJHV�

LQ�WKH�,9�VDOLQH�VROXWLRQ�PDUNHW��7KDW�LV�QRW�HYLGHQFH�RI�DQWLWUXVW�FRQVSLUDF\��RI�FRXUVH��DQG�WKH�

SODLQWLIIV¶�UHVSRQVH�WR�WKH�GHIHQGDQWV¶�PRWLRQV�WR�GLVPLVV WKH�6&$& PHQWLRQV�WKH�UHFDOOV�RQO\�LQ�

SDVVLQJ�DQG�RIIHUV�QR�DUJXPHQW�WKDW�WKH�UHFDOOV�SURYLGH�DQ\�VXSSRUW�IRU�WKH�SODLQWLIIV¶�FRQVSLUDF\�

FODLP��$QG��DV�WKLV�&RXUW�QRWHG�LQ�GLVPLVVLQJ�WKH�&$&� ³ZLWKRXW�DQ\�IDFW�DOOHJDWLRQV�WR�SODXVLEO\�
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HVWDEOLVK� WKDW� WKH�UHFDOOV�ZHUH�VKDPV� WKH�SODLQWLIIV¶� WKHRU\� WKDW� WKH�GHIHQGDQWV� UDLVHG�SULFHV�E\�

DUWLILFLDOO\�UHVWULFWLQJ�RXWSXW�E\ FRQGXFWLQJ�D�VHULHV�RI�VSXULRXV�UHFDOOV�FROODSVHV��QR�VKDP�UHFDOOV�

PHDQV� QR� FROOXVLYH� VFKHPH� WR UHVWULFW� RXWSXW�PHDQV� QR� DJUHHPHQW� WR� FKDUJH� VXSUDFRPSHWLWLYH�

SULFHV�´�0HP��2S��DQG�2UGHU ���

,Q�WKH�6&$&��WKH�SODLQWLIIV�QRZ�DOOHJH�WKDW�³WKH�GHIHQGDQWV´ UHVWULFWHG�RXWSXW�E\�LPSRVLQJ�

SURGXFWLRQ�TXRWDV�DQG�GLVFDUGLQJ�SURGXFWLRQ�LQ�H[FHVV�RI�WKRVH�TXRWDV��7KHVH�DOOHJDWLRQV�UHVW�RQ�

LQIRUPDWLRQ�SURYLGHG�WR�WKH�SODLQWLIIV¶�FRXQVHO�E\�³D�IRUPHU�SURGXFWLRQ�OLQH�HPSOR\HH´�RI�+RVSLUD��

ZKR�UHSRUWHG�WKDW�³KH�DQG�KLV FR�ZRUNHUV�KDG�VWDQGLQJ�LQVWUXFWLRQV�IURP�WKHLU�VXSHUYLVRUV�QRW�WR�

SURGXFH�,9�6DOLQH�6ROXWLRQ�DERYH�D�FHUWDLQ�VXSSO\�TXRWD�DQG�WR�GLVFDUG�DQ\�,9�6DOLQH�6ROXWLRQ�WKDW�

KDG�EHHQ�SURGXFHG�DERYH�WKDW�OLPLW�EXW�QRW�\HW�SODFHG�LQ�FRQWDLQHU�EDJV�´�6&$& � ����(&)�1R��

����� 7KH� 6&$&� LQFOXGHV� QR� DOOHJDWLRQV� WKDW� %D[WHU� LPSRVHG� SURGXFWLRQ� TXRWDV� RQ� ,9� VDOLQH�

VROXWLRQ�RU�WKDW�LW�KDG�GLVFDUGHG�DQ\�VDOHDEOH�VDOLQH�VROXWLRQ�WKDW�LW�KDG�SURGXFHG�

7KH�6&$&�DOVR�QDPHV�D�QHZ�GHIHQGDQW��,&8�0HGLFDO��EXW�VLPLODUO\�RPLWV DQ\�DOOHJDWLRQV�

WKDW WKH�QHZFRPHU�HQJDJHG�LQ�DQ\�RXWSXW�UHVWULFWLQJ�SUDFWLFHV��,&8�0HGLFDO�DFTXLUHG�+RVSLUD¶V

LQIXVLRQ�V\VWHPV�EXVLQHVV �³+,6´��� WKH GLYLVLRQ� WKDW�SURGXFHG�+RVSLUD¶V� ,9�6DOLQH�6ROXWLRQ�� LQ�

)HEUXDU\�������,G� � ����%H\RQG�WKH�IDFW�WKDW�,&8�0HGLFDO�SXUFKDVHG�+,6��WKH�6&$&�DOOHJHV�RQO\�

WKDW� ,&8� 0HGLFDO� UHFHLYHG� VXESRHQDV� IRU� GRFXPHQWV� LQ� D� JUDQG� MXU\� LQYHVWLJDWLRQ� E\� WKH�

'HSDUWPHQW� RI� -XVWLFH� $QWLWUXVW� 'LYLVLRQ� DQG� LQ� DQ� LQYHVWLJDWLRQ� E\� WKH� 1HZ� <RUN� $WWRUQH\�

*HQHUDO¶V�RIILFH��DQG�FRPSOLHG�ZLWK�WKRVH�VXESRHQDV��DQG�WKDW�,&8�0HGLFDO�³VHQW�UHSUHVHQWDWLYHV�

WR´�VHYHUDO� ODUJH�KHDOWKFDUH�FRQIHUHQFHV��RI� WKH�IRXU�FRQIHUHQFHV� LGHQWLILHG�� WKUHH� WRRN�SODFH� LQ�

�����DQG�������PRUH�WKDQ�D�\HDU�EHIRUH�,&8�0HGLFDO�DFTXLUHG�+,6�

7KH�SODLQWLIIV� WDJ� WKH� FRPPHQFHPHQW�RI� WKH�'2-� DQG�1<$*� LQYHVWLJDWLRQV DV� DQRWKHU

VLJQLILFDQW�QHZ�GHYHORSPHQW�SOHG�LQ�WKH�6&$&�WKDW�ZDV�QRW�SDUW�RI�WKH�&$&��,W�LV�WUXH�HQRXJK�WKDW�
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WKH�&$&�GLG�QRW�LQFOXGH�DOOHJDWLRQV�DERXW�WKHVH�LQYHVWLJDWLRQV��ZKHWKHU�EHFDXVH�WKH\�KDG�QRW�WKHQ�

EHJXQ�RU EHFRPH�NQRZQ�WR�WKH�SXEOLF���EXW LQ�DQ\�HYHQW WKH�SODLQWLIIV DGYLVHG�WKH�&RXUW�DERXW�WKHVH�

LQYHVWLJDWLRQV� EHIRUH� LW� UXOHG� RQ� WKH� PRWLRQV� WR� GLVPLVV� WKH� &$&� 7KH� &RXUW� IRXQG� WKH�

LQYHVWLJDWLRQV�WR�DGG�QRWKLQJ�WR�WKH�SODXVLELOLW\�RI�WKH�SODLQWLIIV¶ FODLP� 0HP��2S��DQG�2UGHU����

���Q�����7KH�6&$&¶V�DOOHJDWLRQV�DERXW�WKH�RQJRLQJ�LQYHVWLJDWLRQV��WKHQ� DGG QRWKLQJ�QHZ�WR�WKH�

PL[��7KH�RQO\�QHZ�LQIRUPDWLRQ�FRQFHUQLQJ�WKH�LQYHVWLJDWLRQV�LV�WKDW��DIWHU�WKH�SODLQWLIIV�ILOHG�WKH�

6&$&� WKH� '2-� FORVHG� LWV� LQYHVWLJDWLRQ ZLWKRXW� WDNLQJ� DQ\� DFWLRQ� DW� DOO� DJDLQVW� DQ\� RI� WKH�

GHIHQGDQWV��+RVSLUD¶V�5HSO\�LQ�6XSS��RI�0RW��WR�'LVPLVV�([��$��(&)�1R�������%D[WHU¶V�5HSO\�LQ�

6XSS��RI�0RW��WR�'LVPLVV ����(&)�1R�������

7KH�SODLQWLIIV�DOVR�DOOHJH�WKDW�WKH�VDOLQH�VROXWLRQ�VKRUWDJH�WKDW�EHJDQ�LQ������VWLOO�FRQWLQXHG�

ZKHQ�WKH�6&$&�ZDV�ILOHG��$V�RI WKH ILOLQJ RI WKH�6&$&��WKH�SODLQWLIIV�DOOHJH WKDW WKH�GHIHQGDQWV�

PDQXIDFWXUHG�MXVW�RYHU�����RI�WKH�,9�VDOLQH�VROXWLRQ�SURGXFHG�LQ�WKH�8QLWHG�6WDWHV��7KDW�FRPELQHG�

PDUNHW� VKDUH�� KRZHYHU� KDV� GHFOLQHG� IURP� WKH� ���� RI� WKH�PDUNHW� %D[WHU� DQG�+RVSLUD� VKDUHG�

HTXDOO\�DV�RI�������ZKHQ�WKH VKRUWDJH�RI�,9 VDOLQH�VROXWLRQ�ILUVW�KLW�WKH�FRXQWU\��7KH�6&$&�DOVR�

VKRZV�WKDW�ZKLOH�%D[WHU¶V�VKDUH�RI�WKH�PDUNHW�LQFUHDVHG�WR�DOPRVW�����E\�������+RVSLUD¶V�VKDUH�

GHFUHDVHG�E\�PRUH�WKDQ������GHFOLQLQJ�IURP�DERXW�����WR��������2WKHU�SURGXFHUV�DFFRXQWHG�IRU�

DOPRVW�����RI�SURGXFWLRQ�LQ�������XS�IURP�MXVW�����LQ������

7KH�6&$&�DOVR�DGGV�D�IHZ�RWKHU�PLVFHOODQHRXV�IDFWXDO�DOOHJDWLRQV��WKH�FRQWLQXHG�ULVH�LQ�

SULFH�RI�VDOLQH��WKH�SXEOLF�FRPPHQWV�PDGH�E\�%D[WHU¶V�&(2�DERXW�WKH�IDYRUDEOH�SULFLQJ�DQG�VDOHV�

FRQGLWLRQV� LQ� WKH� LQGXVWU\�� DGGLWLRQDO� KHDOWKFDUH� FRQIHUHQFHV� WKDW� ERWK� %D[WHU� DQG� +RVSLUD�

H[HFXWLYHV �EXW� QRW� ,&8� H[HFXWLYHV�� DSSDUHQWO\� DWWHQGHG�� WKH� ERDUG� RI� GLUHFWRUV� RQ� ZKLFK�

H[HFXWLYHV� RI� +RVSLUD� DQG� %D[WHU� ERWK� VHUYH�� DQG� WKH� WUDQVLWLRQ� RI� PXOWLSOH� HPSOR\HHV� IURP�

+RVSLUD�WR�%D[WHU�RYHU�WKH�FRXUVH�RI�WKH�SULRU�GHFDGH�DQG�D�KDOI�
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1HZ�RU�ROG��DORQH�RU�LQ�FRPELQDWLRQ��WKH�IDFWV�VHW�IRUWK�LQ�WKH�6&$&�FRQWLQXH�WR�IDOO�VKRUW�

RI� SODXVLEO\� DOOHJLQJ� DQ� DJUHHPHQW� EHWZHHQ� WKH� GHIHQGDQWV� WR� UHVWULFW� WKH� VXSSO\� RI� ,9� VDOLQH�

VROXWLRQ�

',6&866,21

$W� WKH�PRWLRQ� WR� GLVPLVV� VWDJH�� WKH�&RXUW� DFFHSWV� DV� WUXH� DOO�ZHOO�SOHDGHG� IDFWV� LQ� WKH�

SODLQWLIIV¶�FRPSODLQW��=HPHFNLV�Y��*OREDO�&UHGLW�	�&ROOHFWLRQ�&RUS�� ����)��G������������WK�&LU��

������ 7R� VXUYLYH� D�PRWLRQ� WR� GLVPLVV� IRU� IDLOXUH� WR� VWDWH� D� FODLP�� ³D� FRPSODLQW�PXVW� FRQWDLQ�

VXIILFLHQW�IDFWXDO�PDWWHU��DFFHSWHG�DV�WUXH��WR�µVWDWH�D�FODLP�WR�UHOLHI�WKDW�LV�SODXVLEOH�RQ�LWV�IDFH�¶´�

$VKFURIW�Y��,TEDO������8�6�������������������TXRWLQJ�%HOO�$WODQWLF�&RUS��Y��7ZRPEO\������8�6��

���������������� $V�WKH�&RXUW�H[SODLQHG�LQ�LWV�UXOLQJ�RQ�WKH�ILUVW�VHW�RI�PRWLRQV�WR�GLVPLVV�LQ�WKLV�

FDVH�

6HFWLRQ� �� RI� WKH� 6KHUPDQ� $FW�� ��� 8�6�&�� �� ��� SURKLELWV� ³>H@YHU\� FRQWUDFW��
FRPELQDWLRQ� �� �� �� RU� FRQVSLUDF\�� LQ� UHVWUDLQW�RI� WUDGH�RU� FRPPHUFH�´�7KH $FW� ³LV
GHVLJQHG� WR� SUHYHQW� EXVLQHVVHV� IURP� HQWHULQJ� LQWR� FROOXVLYH� DJUHHPHQWV�´� DQG
³>D@JUHHPHQWV�WR�IL[�SULFHV XQDPELJXRXVO\ IDOO ZLWKLQ WKH DPELW RI � ��´ 2PQLFDUH�
,QF� Y� 8QLWHG+HDOWK *URXS� ,QF�� ��� )��G ���� ��� ��WK &LU� ������ 7R VWDWH D
FODLP XQGHU � �� D SODLQWLII PXVW DOOHJH WKH H[LVWHQFH RI ³��� D FRQWUDFW FRPELQDWLRQ�
RU FRQVSLUDF\� ��� D UHVXOWDQW XQUHDVRQDEOH UHVWUDLQW RI WUDGH LQ D UHOHYDQW PDUNHW�
DQG ��� DQ DFFRPSDQ\LQJ LQMXU\�´ $JQHZ Y� 1DWLRQDO &ROOHJLDWH $WKOHWLF $VV¶Q� ���
)��G ���� ��� ��WK &LU� ������ 7KHUH PXVW EH ³DQ H[SOLFLW DJUHHPHQW� QRW PHUHO\ D
WDFLW RQH�´ ,Q UH +LJK )UXFWRVH &RUQ 6\UXS $QWLWUXVW /LWLJ�� ��� )��G ���� ��� ��WK
&LU� ������ $ W\SLFDO SULFH�IL[LQJ VFKHPH IHDWXUHV ³VHOOHUV ZKR FROOXGH WR VHW WKHLU
SULFHV DERYH RU EHORZ SUHYDLOLQJ PDUNHW SULFHV�´�2PQLFDUH� ��� )��G DW ���� 7KLV
FDVH FRQFHUQV SULFH�IL[LQJ¶V ILUVW FRXVLQ� RXWSXW UHVWULFWLRQ�� D� VFKHPH� LQ� ZKLFK�
PDUNHW�SDUWLFLSDQWV�DJUHH� WR� UHGXFH� WKH�DPRXQW�RI�D�SURGXFW� LQ� WKH�PDUNHWSODFH��
WKHUHE\�³UHGXFLQJ�VXSSO\�EHORZ�GHPDQG´�DQG�³UDLV>LQJ@�SULFHV�DERYH�D�FRPSHWLWLYH�
OHYHO�´�8QLWHG�6WDWHV�Y��$QGUHDV������)��G������������WK�&LU��������

0HP��2S��DQG�2UGHU������

7KH�NH\�HOHPHQW�LQ�WKLV�FDVH�UHPDLQV�WKH�ILUVW�SURQJ�RI�D�6HFWLRQ���FODLP��WKH�H[LVWHQFH�RI�

VRPH�VRUW�RI�DJUHHPHQW�EHWZHHQ�WKH�GHIHQGDQWV WR�UHVWULFW�RXWSXW��7R�VDWLVI\�WKH�VWDQGDUG�SXW�IRUWK�

E\� WKH�6XSUHPH�&RXUW� LQ�7ZRPEO\�� D�� ��FODLP�XQGHU� WKH�6KHUPDQ�$FW�PXVW�SURYLGH�³HQRXJK�
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IDFWXDO�PDWWHU��WDNHQ�DV�WUXH��WR�VXJJHVW�WKDW�DQ�DJUHHPHQW�ZDV�PDGH�´�����8�6��DW����� 7ZRPEO\�

WHDFKHV WKDW�ROLJRSROLVWLF�PDUNHWV�RIWHQ�LQFHQWLYL]H�SURGXFHUV�WR�HQJDJH�LQ�³FRQVFLRXV�SDUDOOHOLVP�´�

RU�WKH�LQGHSHQGHQW�UHVWULFWLRQ�RI�RXWSXW�XVLQJ�FXHV�IURP�FRPSHWLWRUV� ,G� DW���� �H[SODLQLQJ�WKDW�

VXFK�FRQGXFW�LV�³D FRPPRQ UHDFWLRQ RI ILUPV LQ D FRQFHQWUDWHG PDUNHW WKDW UHFRJQL]H WKHLU VKDUHG

HFRQRPLF LQWHUHVWV DQG WKHLU LQWHUGHSHQGHQFH ZLWK UHVSHFW WR SULFH DQG RXWSXW GHFLVLRQV´���)RU�WKDW�

UHDVRQ��SDUDOOHO�FRQGXFW�RQ�WKH�SDUW�RI�WKH�GHIHQGDQWV�FDQ�KHOS�HVWDEOLVK�WKDW�IDFWXDO�EDVLV��EXW�LW�

³QHHGV�VRPH�VHWWLQJ�VXJJHVWLQJ� WKH�DJUHHPHQW�QHFHVVDU\� WR�PDNH�RXW�D�����FODLP��ZLWKRXW� WKDW�

IXUWKHU� FLUFXPVWDQFH� SRLQWLQJ� WRZDUG� D� PHHWLQJ� RI� WKH� PLQGV�� DQ DFFRXQW RI D GHIHQGDQW¶V

FRPPHUFLDO HIIRUWV VWD\V LQ QHXWUDO WHUULWRU\�´ ,G� DW ����

%HDULQJ�7ZRPEO\¶V� WHDFKLQJ� LQ�PLQG�� WKH�&RXUW SUHYLRXVO\ GLVPLVVHG� WKH�&$&� ODUJHO\�

EHFDXVH�WKH�SDUDOOHO�FRQGXFW�DOOHJHG�ZDV�QRW�DFWXDOO\�SDUDOOHO�DQG�GLG�QRW� LQ�DQ\�HYHQW� SURYLGH�D�

VXIILFLHQW�IDFWXDO�EDVLV�IRU�DQ�LQIHUHQFH�RI�DJUHHPHQW�EHWZHHQ�%D[WHU�DQG�+RVSLUD WR�PDQXIDFWXUH�

D�VKRUWDJH�RI�VDOLQH�VROXWLRQV��0HP� 2S��DQG�2UGHU�����7KH�&RXUW�DOVR�FRQFOXGHG�WKDW�WKH�VR�FDOOHG�

³SOXV� IDFWRUV´� LQFOXGHG� LQ� WKH�&$&� IDLOHG� WR� VXSSRUW� DQ� LQIHUHQFH�RI� DJUHHPHQW��7KHVH� IDFWRUV�

LQFOXGHG�VSHFLILF�FKDUDFWHULVWLFV�RI�WKH�VDOLQH�VROXWLRQ�LQGXVWU\�WKDW�PDNH�LW�PRUH�VXVFHSWLEOH�WR�

FROOXVLYH�EHKDYLRU �IRU�H[DPSOH��WKH�FRQFHQWUDWLRQ�RI�SURGXFWLRQ LQ�D�VPDOO�QXPEHU�RI�FRUSRUDWH�

DFWRUV��WKH�KRPRJHQRXV FKDUDFWHU�RI�WKH�SURGXFW��WKH�UHODWLYHO\�LQHODVWLF�GHPDQG�IRU�WKH�SURGXFW��

WKH� GHIHQGDQWV¶� DOOHJHG� SULRU� KLVWRU\� RI� DQWLFRPSHWLWLYH� FRQGXFW�� DQG� VRPH� LQGXVWU\�ZLGH�

FRQIHUHQFHV�DQG�PHHWLQJV� WKDW�H[HFXWLYHV� IURP�ERWK�GHIHQGDQWV KDG DWWHQGHG�� 7KH DGGLWLRQ�RI�

WKHVH�VR�FDOOHG�³SOXV�IDFWRUV´�WR�WKH�PL[��KRZHYHU��GLG QRW�DGG�WR�WKH�SODXVLELOLW\�RI�WKH�&$&¶V�

IDFWXDO�DOOHJDWLRQV LQ�DQ\�PHDQLQJIXO�ZD\��DV�WKH\�ZHUH�³HLWKHU�HTXDOO\�FRQVLVWHQW�ZLWK FRQVFLRXV

SDUDOOHOLVP� RU WR EH H[SHFWHG UHJDUGOHVV RI ZKHWKHU WKH GHIHQGDQWV XQODZIXOO\ FROOXGHG�´�0HP��

2U��DQG�2SLQLRQ���� $V�D�UHVXOW��WKH�&RXUW�FRQFOXGHG�WKDW�WKH�&$&¶V�WKHRU\�WKDW�WKH�GHIHQGDQWV�
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KDG�ZRUNHG�WRJHWKHU�WR�UHVWULFW�RXWSXW�E\�FRQGXFWLQJ�YROXQWDU\�UHFDOOV�ZDV�³TXLWH�LPSODXVLEOH�´

0HP��2S��DQG�2UGHU��������

7KH�6&$&�VXIIHUV�IURP�VLPLODU�VKRUWFRPLQJV�DQG�IDLOV�WR�UHPHG\�WKH�GHILFLHQFLHV�RI�WKH�

&$&��7KH�PRVW�VLJQLILFDQW�IDFWXDO�DOOHJDWLRQ�DGGHG�WR�WKH�6&$&�VWHPV�IURP�DQ�DQRQ\PRXV�IRUPHU�

+RVSLUD�HPSOR\HH� UHSRUWHGO\� FRQILGLQJ� LQ� SODLQWLIIV¶� FRXQVHO� WKDW WKH� FRPSDQ\�KDG� D� VWDQGLQJ�

SROLF\�WR�OLPLW�VDOLQH�SURGXFWLRQ�DQG�GLVSRVH�RI�DQ\�SURGXFW�PDQXIDFWXUHG DERYH�WKDW�WKUHVKROG��

7KH�SODLQWLIIV�DGPLW�WKDW�WKH\�KDYH�QR�GLUHFW�HYLGHQFH�RI�DQ\�VLPLODU�SROLF\�DW�%D[WHU��7KH\�LQVLVW��

KRZHYHU� WKDW�+RVSLUD�ZRXOG�RQO\�HQDFW�WKDW�W\SH�RI�PHDVXUH�LI�WKHUH�ZHUH�DQ�DJUHHPHQW�LQ�SODFH�

ZLWK�LWV�FRPSHWLWRUV�WR�OLPLW�VDOLQH�VROXWLRQ�VXSSO\��$FFRUGLQJ�WR� WKH�SODLQWLIIV��EHFDXVH�PDUNHW�

SULFHV�ZHUH�DW�DQ�DOO�WLPH�KLJK��LW�ZRXOG�EH�³HFRQRPLFDOO\�LUUDWLRQDO´�IRU�+RVSLUD�WR�XQLODWHUDOO\�

UHVWULFW�LWV�RXWSXW�DQG�GLVSRVH�RI�VDOHDEOH�VROXWLRQ��3O�¶V�0HP��RI�/DZ�LQ�2SS¶Q�����(&)�1R������

&RQVHTXHQWO\��WKH\�PDLQWDLQ��WKH�&RXUW�VKRXOG�LQIHU�D�FROOXVLYH�DJUHHPHQW�EHWZHHQ�WKH�SDUWLHV�DQG�

DOORZ�WKH�FRPSODLQW�WR�SURFHHG�

7KH�SODLQWLIIV¶�DUJXPHQW�IDLOV�IRU�DW�OHDVW�IRXU�IXQGDPHQWDO�UHDVRQV��)LUVW��HYHQ�DFFHSWLQJ�

WKH�DOOHJDWLRQV�RI�WKH�IRUPHU�+RVSLUD�HPSOR\HH�DV�WUXH��WKRVH�DOOHJDWLRQV�GR�QRW�VXIILFH�WR�LQIHU�

WKDW�+RVSLUD�PDWHULDOO\�OLPLWHG�LWV�SURGXFWLRQ�RI�,9�VDOLQH�VROXWLRQ��6HFRQG��HYHQ�LI�WKH�DOOHJDWLRQV�

ZDUUDQWHG�VXFK�DQ� LQIHUHQFH�� WKH�SUHPLVH� WKDW�+RVSLUD¶V�FRQGXFW�ZDV� UDWLRQDO�RQO\� LI� LW�KDG�DQ�

DJUHHPHQW�ZLWK�%D[WHU�WR�MRLQWO\�UHVWULFW�WKH�VXSSO\�RI�VDOLQH�VROXWLRQ�LV�IODZHG��WKHUH�LV�QRWKLQJ�

LQKHUHQWO\� LUUDWLRQDO� �RU�XQODZIXO��DERXW�DQ�ROLJRSROLVW¶V�XQLODWHUDO� OLPLWDWLRQ�RQ� LWV�SURGXFWLRQ��

7KLUG��HYHQ�LI�+RVSLUD�UHVWULFWHG�LWV�RXWSXW�ZLWK�KRSHV RI�LQGXFLQJ�%D[WHU�WR�GR�WKH�VDPH��WKHUH�DUH�

QR�DOOHJDWLRQV��DQG�VR�QR�EDVLV�WR�LQIHU��WKDW�%D[WHU�IROORZHG�VXLW��$QG�IRXUWK��HYHQ�LI�%D[WHU�KDG�

IROORZHG�VXLW��WKHUH�UHPDLQV�QR�HYLGHQFH�WKDW�ZRXOG�DOORZ�DQ�LQIHUHQFH�RI�DJUHHPHQW�IURP�VXFK�

SDUDOOHO�FRQGXFW�
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7R�EHJLQ�� WKH�&RXUW�PXVW��RI�FRXUVH��DFFHSW� WKH�WUXWK�RI�WKH�DOOHJDWLRQV�DWWULEXWHG�WR� WKH�

IRUPHU�+RVSLUD�HPSOR\HH LQ�HYDOXDWLQJ�D�PRWLRQ�WR�GLVPLVV��DQG�PXVW�DV�ZHOO�JLYH�WKH�SODLQWLIIV

WKH�EHQHILW�RI�DOO�UHDVRQDEOH�LQIHUHQFHV�WKDW�FDQ�EH�GUDZQ�IURP�WKRVH�IDFWV��%XW�JLYHQ�WKH�ODFN�RI�

GHWDLO� SURYLGHG� DERXW� WKH� FRQGXFW� WKH\� GHVFULEH�� WKH� VWDWHPHQWV� DUH� WRR� VSDUH� WR� ZDUUDQW� WKH

DGGLWLRQDO LQIHUHQFHV�WKH�SODLQWLIIV�KHDS�XSRQ�WKHP��2Q�WKHLU�IDFH��WKH�DOOHJDWLRQV�VD\�QRWKLQJ�WKDW�

UHYHDOV�LQKHUHQWO\�LUUDWLRQDO�FRQGXFW�DQG�WKH�6&$&�SURYLGHV�QR�EDVLV�WR�LQIHU�WKDW�WKH\�GHVFULEH�

DQ\�PDWHULDO�UHVWULFWLRQ�LQ�WKH�SURGXFWLRQ�RU�VXSSO\�RI�VDOLQH�VROXWLRQ�

3HUKDSV�PRVW� FULWLFDOO\� DQG�PRVW� REYLRXVO\�� WKH� 6&$&� VD\V� QRWKLQJ� DERXW ZKHQ� WKHVH�

SROLFLHV�ZHUH�LQ�SODFH RU�KRZ�ORQJ�WKH\�ZHUH�LQ�HIIHFW��WKH�ZLWQHVV�LV�LGHQWLILHG�RQO\�DV�D�IRUPHU�

HPSOR\HH�DQG�WKH�6&$&�SURYLGHV�QR�EDVLV�WR�LQIHU�WKDW�WKLV�SUDFWLFH�ZDV�LQ�SODFH�GXULQJ�WKH�HQWLUH�

SHULRG�RI�WKH�DOOHJHG�FRQVSLUDF\��RU HYHQ DQ\�SRUWLRQ�RI�LW��1RU�GRHV�WKH�6&$&�WHOO�XV ZKDW�WKH�

SURGXFWLRQ�TXRWDV�ZHUH��ZKHWKHU�WKH\�ZHUH�KLVWRULFDOO\�KLJK�RU�ORZ��DW�ZKDW�FDSDFLW\�SODQWV�KDG�WR�

RSHUDWH�WR�UHDFK�WKRVH�TXRWDV��ZKHWKHU�WKH\�YDULHG RYHU�WLPH��RU�ZKDW�IDFWRUV�LQIOXHQFHG�WKHP� ,W�

VKHGV�QR�OLJKW�RQ�KRZ�RIWHQ�VDOLQH�VROXWLRQ�ZDV�GLVFDUGHG�RU�LQ�ZKDW�TXDQWLWLHV� ,W�GRHV�QRW�WHOO�XV�

ZKHWKHU�WKH�GLVFDUGHG�VROXWLRQ�KDG�EHHQ�EDJJHG�RU�QRW�� 7KH�6&$&�UHSRUWV�QR�LQIRUPDWLRQ�DV�WR�

ZKDW H[SODQDWLRQ�SURGXFWLRQ�ZRUNHUV�ZHUH�JLYHQ�IRU�GLVFDUGLQJ�VDOLQH�VROXWLRQ��ZDV�LWV�SXUSRVH�WR�

� 7KH�SODLQWLIIV�GLVPLVV�+RVSLUD¶V�FULWLFLVP�RI�WKH�LQFRQVLVWHQF\�RI�WKH�6&$&¶V�DOOHJDWLRQV�
FRQFHUQLQJ�WKH�VWDJH�DW�ZKLFK�H[FHVV�VDOLQH�VROXWLRQ�ZDV�GLVFDUGHG�DV ³TXLEEO>LQJ@�´ 3O�¶V�0HP��
RI�/DZ�LQ�2SS¶Q����Q��� EXW�WKH�SRLQW�LV�PRUH�FRQVHTXHQWLDO�WKDQ�WKH\�VXJJHVW��7KLV�LV�WKH�FHQWUDO�
IDFW�DOOHJDWLRQ�LQ�WKH�6&$&��\HW�WKH�SODLQWLIIV�GHVFULEH�WKH�DOOHJDWLRQ�LQFRQVLVWHQWO\��,Q�SDUDJUDSK�
����ZKLFK�LV�WKH�SDUDJUDSK�LQ�ZKLFK�WKH�SODLQWLIIV�PRVW�IXOO\�GHVFULEH�WKH�VWDWHPHQWV�RI�WKH�IRUPHU�
HPSOR\HH��WKH\�DOOHJH�ERWK�WKDW�+RVSLUD�GLVFDUGHG�VDOLQH�VROXWLRQ�³WKDW�KDG�EHHQ�SURGXFHG�DERYH�
WKDW�OLPLW�EXW�QRW�\HW�SODFHG�LQ�FRQWDLQHU�EDJV�´�DQG�WKDW�+RVSLUD�³LQVWUXFWHG�OLQH�HPSOR\HHV�³WR�
GHVWUR\�IXQFWLRQDO��VDOHDEOH�,9�6DOLQH�6ROXWLRQ�FRQWDLQHUV DERYH�WKH�SURGXFWLRQ�TXRWD�´�$SDUW�
IURP�XQGHUPLQLQJ�WKH�FUHGLELOLW\�RI�WKH�SODLQWLIIV¶�GHVFULSWLRQ�RI�WKH IRUPHU�HPSOR\HH¶V VWDWHPHQWV
�DW� QR� SRLQW� LQ� WKH� 6&$&� GR� WKH� SODLQWLIIV� DFWXDOO\� TXRWH� WKH� IRUPHU� HPSOR\HH��� WKHVH�
LQFRQVLVWHQFLHV�DUH�PDWHULDO��$�SROLF\�RI�GLVFDUGLQJ VPDOO�TXDQWLWLHV�RI�XQSDFNDJHG�VDOLQH�VROXWLRQ�
ZRXOG�EH�PRUH�UHDGLO\�H[SODLQHG�WKDQ�ZRXOG�D�SUDFWLFH�RI�GHVWUR\LQJ ³VDOHDEOH�EDJV´�RI�,9�VDOLQH�
VROXWLRQ��\HW�WKH�6&$&�DOOHJDWLRQV�FRQIODWH��UDWKHU�WKDQ�GLVWLQJXLVK��WKH�WZR�SRVVLELOLWLHV�
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NHHS�SULFHV�KLJK�RU� WR�DYRLG� WKH�EXUGHQ�DQG�FRVW�RI�HQVXULQJ�VWHULOH�SUHVHUYDWLRQ�XQWLO� WKH�QH[W�

SURGXFWLRQ�F\FOH"�7KH�EDUH IDFWV�DOOHJHG LQ�WKH�6&$&²WKDW�DW�VRPH�SRLQW�+RVSLUD�VHW�SURGXFWLRQ�

TXRWDV�IRU�,9�VDOLQH�VROXWLRQ�DW�VRPH�OHYHO�DQG�GLVFDUGHG�DQ�XQTXDQWLILHG�DPRXQW�RI�VDOLQH�VROXWLRQ�

SURGXFHG�LQ�H[FHVV�RI�WKRVH�TXRWDV²IDOO�ZHOO�VKRUW�RI�SODXVLEO\�VKRZLQJ�WKDW�+RVSLUD�ZDV�VHHNLQJ�

WR�PDWHULDOO\�UHGXFH�WKH�VXSSO\�RI�VDOLQH�VROXWLRQ�LQ�RUGHU�WR�GULYH�XS�LWV�SULFH�

,Q�DVVHVVLQJ�WKH�LPSRUW�RI�WKH�VWDWHPHQWV�DWWULEXWHG�WR�WKH�IRUPHU�+RVSLUD�HPSOR\HH��WKHUH�

DUH�RQO\�IRXU H[SODQDWLRQV�IRU�WKH�GHDUWK�RI�GHWDLO�DOOHJHG�LQ�WKH�6&$&� DQG QRQH�SURYLGHV D�EDVLV�

WR� GUDZ WKH� LQIHUHQFHV� WKH� SODLQWLIIV� XUJH� )LUVW�� WKH DEVHQFH� RI� DGGLWLRQDO� LQIRUPDWLRQ� DERXW�

+RVSLUD¶V�SUDFWLFHV�PD\�QRW�KDYH�EHHQ�LQFOXGHG�LQ�WKH 6&$&�EHFDXVH�WKH�TXHVWLRQV ZHUH�QRW�DVNHG��

EXW�WKDW�RI�FRXUVH�ZRXOG�SURYLGH�QR�OLFHQVH�WR�JXHVV�DW�WKH�DQVZHUV��6HFRQG��WKH�TXHVWLRQV�PD\�

KDYH�EHHQ�DVNHG�DQG�DQVZHUHG�ZLWK�LQIRUPDWLRQ�WKDW SURYLGHG�IXUWKHU�VXSSRUW�IRU�WKH�SODLQWLIIV¶�

SRVLWLRQ� EXW�ZHUH�WKDW�WKH�FDVH��WKH�SODLQWLIIV�ZRXOG�VXUHO\�KDYH�EXWWUHVVHG�WKHLU�FODLP�ZLWK�WKDW�

LQIRUPDWLRQ��7KLUG��WKH�DQVZHUV�WR�WKH�TXHVWLRQV�PD\�QRW�KDYH�VXSSRUWHG�WKH�SODLQWLIIV¶ FODLPV��EXW�

WKDW�ZRXOG�RI�FRXUVH�SURYLGH�QR�UHDVRQ�WR�GUDZ�LQIHUHQFHV�LQ�WKH�SODLQWLIIV¶�IDYRU��$QG�IRXUWK��LW�LV�

DOVR�SRVVLEOH�WKDW�WKH�6&$&�SURYLGHV�QR�IXUWKHU�LQIRUPDWLRQ�DERXW�TXRWDV�RU�WKH�GLVFDUG�RI�VDOLQH�

VROXWLRQ�EHFDXVH�WKH�IRUPHU�HPSOR\HH�KDG�QR�DGGLWLRQDO�LQIRUPDWLRQ WR�RIIHU��2I�WKHVH�H[SODQDWLRQV

IRU�WKH�ODFN�RI�GHWDLO�FRQFHUQLQJ�WKLV�VWDWHPHQW��ZKLFK�LV�WKH�FHQWUDO�IDFW�DOOHJDWLRQ�LQ�WKH�6&$&��

RQO\� WKH� ODVW� WZR�DUH�SODXVLEOH� PRUH� LPSRUWDQWO\� QRQH�ZDUUDQWV�DQ� LQIHUHQFH� WKDW� WKH�UHSRUWHG�

FRQGXFW�ZDV�DQ�HIIRUW�RQ�+RVSLUD¶V�SDUW�WR�PDWHULDOO\�OLPLW�LWV�SURGXFWLRQ�RI�VDOLQH�VROXWLRQ�LQ�D�ELG

WR�UDLVH�SULFHV�WR�D�VXSUDFRPSHWLWLYH�OHYHO�

$FFRUGLQJO\� WKH�&RXUW�DFFHSWV�WKH�WUXWK�RI�WKH�DOOHJDWLRQ�WKDW��DW�VRPH�SRLQW��+RVSLUD�KDG�

SURGXFWLRQ�TXRWDV�IRU�,9�VDOLQH�VROXWLRQ�DQG�GLVFDUGHG�VROXWLRQ�PDQXIDFWXUHG�LQ�H[FHVV�RI�WKRVH�



��

TXRWDV��7KHUH�LV�QR�EDVLV�WR�LQIHU�DQ\WKLQJ�IXUWKHU�IURP�WKH�LQIRUPDWLRQ�REWDLQHG�IURP�WKH�IRUPHU�

+RVSLUD�HPSOR\HH��KRZHYHU�

(YHQ�LI�WKH�LQIRUPDWLRQ�IURP�WKH�IRUPHU�+RVSLUD�HPSOR\HH�ZDV�VXIILFLHQW�WR�ZDUUDQW�DQ�

LQIHUHQFH�WKDW�+RVSLUD�ZDV�PDWHULDOO\�UHVWULFWLQJ�LWV�SURGXFWLRQ�RI�,9�VDOLQH�VROXWLRQ �DV�RSSRVHG��

VD\��WR�UHGXFLQJ�FRVWV�RU�IUHHLQJ�XS�FDSLWDO�WR�SXUVXH�RWKHU�LQYHVWPHQWV����WKDW�IDFW�ZRXOG�QRW�PDNH�

WKH�SODLQWLIIV¶�FODLP�XQGHU�6HFWLRQ���RI�WKH�6KHUPDQ�$FW�SODXVLEOH� $V�GLVFXVVHG�LQ�WKH�&RXUW¶V�

RSLQLRQ� GLVPLVVLQJ� WKH� &$&�� UHVWULFWLQJ� RXWSXW� FDQ� EH D� UDWLRQDO� GHFLVLRQ� E\� DFWRUV� LQ� DQ�

ROLJRSROLVWLF�PDUNHW��E\�NHHSLQJ�VXSSO\�GRZQ��VHOOHUV�FDQ�NHHS�SULFHV�XS��7KH�SODLQWLIIV�FRQFHGH�

WKDW�UDWLRQDO�ROLJRSROLVWV�PD\�VHW�TXRWDV�WR�UHVWULFW�RXWSXW��3O�¶V�0HP��RI�/DZ�LQ�2SS¶Q ���EXW�VD\�

WKDW�+RVSLUD�ZRXOG�QRW�KDYH�DFWHG�XQLODWHUDOO\�WR�UHVWULFW�RXWSXW�ZKHQ�VDOLQH�VROXWLRQ�SULFHV�ZHUH�

DW�UHFRUG�OHYHOV��3XWWLQJ�DVLGH�WKH�DEVHQFH �QRWHG�DERYH� RI�DQ\�LQIRUPDWLRQ�DERXW�ZKHQ�+RVSLUD�

HQJDJHG�LQ�WKH�DOOHJHG�RXWSXW�UHVWULFWLQJ�SUDFWLFHV��WKH�SUHYDLOLQJ�SULFH�OHYHO�LV�WKH�UHVXOW��QRW�WKH�

FDXVH��RI�DFWLRQV�DIIHFWLQJ�SURGXFWLRQ�OHYHOV��7KH�VXJJHVWLRQ�WKDW�+RVSLUD�ZRXOG�QRW�³VWD\�RXW´�RI�

D�³UHG�KRW´�PDUNHW�IRU�,9�VDOLQH�VROXWLRQ�LJQRUHV�WKH�VLPSOH�WUXWK WKDW��E\�GHILQLWLRQ��DQ\�ROLJRSROLVW

WKDW� UHVWULFWV�RXWSXW ZRXOG�QHFHVVDULO\�EH�ZLOOLQJ� WR� IRUHJR�VDOHV�DW� WKH�SUHYDLOLQJ�PDUNHW�SULFH�

�ZKDWHYHU�LW�PD\�EH�� ,G� 7KH�SUHYDLOLQJ�SULFH�OHYHO�GRHV�QRW�FKDQJH�WKH�EDVLF�UHODWLRQVKLS�EHWZHHQ�

VXSSO\�DQG�GHPDQG��UHVWULFW�RXWSXW��LQFUHDVH�SULFH��$Q�ROLJRSROLVW��PRUHRYHU��PD\�UDWLRQDOO\�IRUHJR�

VDOHV� WR�NHHS�SULFHV�KLJK�� DV� WKH�7KLUG�&LUFXLW�H[SODLQHG� LQ�9DOVSDU�&RUS��Y��(�,��'X�3RQW�'H�

1HPRXUV�DQG�&R�� ����)��G������������G�&LU���������DQ�ROLJRSROLVW�³LV�XQOLNHO\�WR�ORZHU�LWV�SULFH�

� $QRWKHU�VKRUWFRPLQJ�RI�WKH�6&$&�LV� LWV�IDLOXUH� WR�DOOHJH�WKDW� OLPLWDWLRQV�RQ�,9�VDOLQH�
VROXWLRQ�SURGXFWLRQ�ZHUH�QRW�D� UDWLRQDO� UHVSRQVH� WR� WKH�DYDLODELOLW\�RI�PRUH�DWWUDFWLYH�EXVLQHVV�
RSSRUWXQLWLHV��6HH�7ZRPEO\������8�6��DW������QRWLQJ�SODLQWLIIV¶�IDLOXUH�WR�DOOHJH�³WKDW�FRPSHWLWLRQ�
DV�&/(&V�ZDV�SRWHQWLDOO\�DQ\�PRUH�OXFUDWLYH�WKDQ�RWKHU�RSSRUWXQLWLHV�EHLQJ�SXUVXHG�E\�WKH�,/(&V�
GXULQJ�WKH�VDPH�SHULRG�´���LG��DW������³ILUPV�GR�QRW�H[SDQG�ZLWKRXW�OLPLW�DQG�QRQH�RI�WKHP�HQWHUV�
HYHU\�PDUNHW�WKDW�DQ�RXWVLGH�REVHUYHU PLJKW�UHJDUG�DV�SURILWDEOH��RU�HYHQ�D�VPDOO�SRUWLRQ�RI�VXFK�
PDUNHWV�´���
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>L�H���LQFUHDVH�LWV�SURGXFWLRQ@�LQ�DQ�HIIRUW�WR�ZLQ�PDUNHW�VKDUH�EHFDXVH�LWV�FRPSHWLWRUV�ZLOO�TXLFNO\�

OHDUQ�RI�WKDW�UHGXFWLRQ�DQG�PDWFK�LW��������´�

3HUKDSV� UHFRJQL]LQJ� WKH� SUREOHP� ZLWK� WKHLU� SURGXFWLRQ� TXRWD� DUJXPHQW�� WKH� SODLQWLIIV�

HPSKDVL]H�WKDW�+RVSLUD�WROG�HPSOR\HHV�WR�GLVFDUG�VDOLQH�VROXWLRQ�LQ�H[FHVV�RI�WKH�TXRWD��DUJXLQJ

WKDW� WKHUH�ZRXOG�EH�QR�UDWLRQDO�EDVLV� WR� WKURZ�RXW�SURGXFW� WKDW�KDG�DOUHDG\�EHHQ�PDQXIDFWXUHG�

RWKHU� WKDQ� WR� OLPLW� VXSSO\��7KH�FRVWV�RI�PDQXIDFWXULQJ WKDW�SURGXFW�KDG�DOUHDG\�EHHQ� LQFXUUHG��

VXUHO\��WKH\�PDLQWDLQ��+RVSLUD�ZRXOG�QRW�KDYH�GLVFDUGHG�ILQLVKHG�SURGXFW�XQOHVV�LW�ZDV�VXUH�WKDW�LW�

ZRXOG�PDNH�XS�WKRVH�FRVWV�WKURXJK DQ�DJUHHPHQW�ZLWK�LWV�FRPSHWLWRUV��%XW�WKLV�DUJXPHQW�KDUGO\�

H[SODLQV�ZK\�+RVSLUD�ZRXOG� GLVFDUG� ILQLVKHG� SURGXFW� HYHQ� LQ� IXUWKHUDQFH� RI� D� FRQVSLUDF\� WR�

UHVWULFW�WKH�VXSSO\�RI�VDOLQH�VROXWLRQ��FRQVSLUDWRULDO�DJUHHPHQW�RU�QR��+RVSLUD�KDG�QR�LQFHQWLYH�WR�

SURGXFH�VDOLQH�VROXWLRQ�WKDW�LW�ZDV�QRW�JRLQJ�WR�VHOO� 7KDW�LW�GLG�VR�SURYLGHV�QR�EDVLV��WKHQ��WR�LQIHU�

WKDW�LW�ZDV�WU\LQJ�WR�UHGXFH�VXSSO\�LQ�RUGHU�WR�PDLQWDLQ�RU�LQFUHDVH�SULFH� ,I�+RVSLUD�ZDQWHG�WR�OLPLW�

SURGXFWLRQ��WKH�UDWLRQDO�ZD\�WR�GR�WKDW�ZRXOG�EH�������ZHOO��WR�OLPLW�SURGXFWLRQ��QRW�WR�VSHQG��SURGXFH�

DQG�GLVFDUG��7KH�WKHRU\�WKDW +RVSLUD�UHVWULFWHG�VXSSO\�E\�GLVFDUGLQJ�VDOHDEOH�SURGXFW�GLIIHUV�OLWWOH

IURP WKH� SODLQWLIIV¶� RULJLQDO� WKHRU\� WKDW� WKH� GHIHQGDQWV� UHVWULFWHG� VXSSO\� E\� FRQGXFWLQJ� VKDP�

SURGXFW�UHFDOOV�DQG�VXIIHUV�IURP�WKH�VDPH�LQKHUHQW�LPSODXVLELOLW\��QR�PRQRSROLVW�LV�OLNHO\�WR�UHVWULFW�

RXWSXW�E\�GLVFDUGLQJ�ILQLVKHG�SURGXFW��

� 7KH�SODLQWLIIV�DOVR�DUJXH�WKDW�WKH�VDOLQH�VROXWLRQ�LQGXVWU\�LV�DQ�HVVHQWLDO�LQGXVWU\�LQ�ZKLFK�
VXSSO\�VKRUWDJHV�FDQ KDYH OLIH�DQG�GHDWK�FRQVHTXHQFHV��3O�¶V�0HP��RI�/DZ� LQ�2SS¶Q�����$V�D�
UHVXOW�� WKH� SODLQWLIIV� HQFRXUDJH� WKH� &RXUW� WR� FRQFOXGH� WKDW� WKH� QDWXUH� RI� WKH� LQGXVWU\� IXUWKHU�
GHPRQVWUDWHV�WKDW�+RVSLUD�ZRXOG�QRW�UDWLRQDOO\�UHGXFH�SURGXFWLRQ�LQ�WKH�DEVHQFH�RI�D�FRQVSLUDF\��
7KLV�SRVLWLRQ�LV�XQSHUVXDVLYH��7KH�QDWXUH�RI�WKH�LQGXVWU\�GRHV�QRW�FKDQJH�WKH�FDOFXOXV�KHUH��WKH�
LQFHQWLYHV�WR�UHVWULFW�RXWSXW�UHPDLQ�LQ�DQ�ROLJRSRO\��UHJDUGOHVV�RI�ZKHWKHU�WKH�LQGXVWU\�LV�³QRQ�
HVVHQWLDO�´�,G� 3UHGLFWDEO\��WKH�SODLQWLIIV�FDQ�FLWH�QR�FDVH ODZ�GUDZLQJ�VXFK�GLVWLQFWLRQV��DQG�WKH�
&RXUW�ILQGV�QR�UHDVRQ�WKDW�WKH�QDWXUH�RI�WKH�LQGXVWU\�LV�SUREDWLYH�LQ�WKLV�FRQWH[W�

� 7KH� SODLQWLIIV� DOVR� UHDVVHUW� WKH� FODLP� WKDW� WKH� GHIHQGDQWV� ³FROOXVLYHO\� SUHVVXUHG´�
FXVWRPHUV�XVLQJ�WDFWLFV�VXFK�DV�UHTXLULQJ�EX\HUV�WR�SXUFKDVH�DGGLWLRQDO�SURGXFWV�LI�WKH\�ZDQWHG�WR�
SXUFKDVH�VDOLQH�VROXWLRQ��3O�¶V�0HP��RI�/DZ�LQ�2SS¶Q ���7KH�SODLQWLIIV�VHHPLQJO\�FLWH�WKLV�SUDFWLFH�
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7KLV LV�QRW�WR�VD\�WKDW�WKH�DOOHJDWLRQV�WKDW�+RVSLUD�GLVFDUGHG�ILQLVKHG�SURGXFW�DUH�QRW�WUXH��

LW� LV� RQO\� WR� UHFRJQL]H WKH� OLPLWV� RI� WKRVH� DOOHJDWLRQV�� 7KH� IRUPHU� SURGXFWLRQ� OLQH� HPSOR\HH�

HYLGHQWO\�SURYLGHG�QR�LQIRUPDWLRQ�DERXW�WKH�DPRXQW�RI�VDOLQH�VROXWLRQ�WKDW�+RVSLUD�GLVFDUGHG��IRU�

DOO� WKH� 6&$&� WHOOV� XV�� WKH� GLVFDUGHG� DPRXQW� FRXOG� KDYH� EHHQ� WULYLDO�� ,QGHHG�� JLYHQ� WKH�

LPSODXVLELOLW\�WKDW�DQ\�SURGXFHU�ZRXOG�GLVFDUG�VLJQLILFDQW�TXDQWLWLHV�RI�ILQLVKHG�SURGXFW DV�D�PHDQV�

RI�UHVWULFWLQJ�RXWSXW� WKH�UHDVRQDEOH�LQIHUHQFH�WR�GUDZ�LV�WKDW�WKH�TXDQWLW\�GLVFDUGHG�ZDV�LPPDWHULDO��

QRW� WKDW� +RVSLUD� DGRSWHG� DQ� LUUDWLRQDOO\� H[SHQVLYH PHDQV� RI� OLPLWLQJ� PDUNHW� VXSSO\� 7KLV� LV�

SDUWLFXODUO\�WUXH�LI�RQH�FRQVLGHUV��DV�+RVSLUD�XUJHV��KRZ�PXFK�VROXWLRQ�ZRXOG�KDYH�WR�EH�GLVFDUGHG�

LQ�RUGHU�WR�KDYH�D�PDWHULDO�HIIHFW�RQ�WKH�PDUNHW�SULFH��

%XW�HYHQ�LI�ZH�DVVXPH�WKDW�+RVSLUD¶V�FRQGXFW�ZDV�DV�QHIDULRXV�DV�WKH�SODLQWLIIV�VXJJHVW��

WKHLU� FODLP�ZRXOG� VWLOO� IDLO EHFDXVH� WKH� 6&$&� DOOHJHV� QR� FRPSDUDEOH� IDFWV� FRQFHUQLQJ� RXWSXW�

UHVWULFWLQJ�FRQGXFW�E\�%D[WHU��RU�,&8�0HGLFDO��EXW�WKH�&RXUW ZLOO�GHIHU�GLVFXVVLRQ�RI�,&8�IRU�WKH

PRPHQW���,Q�WKLV�ZD\��WKH�WKHRU\�DGYDQFHG�E\�WKH�6&$&�LV�HYHQ�OHVV�SODXVLEOH�WKDQ�WKDW DOOHJHG�LQ�

WKH�&$&��ZKLFK�DW�OHDVW�LQFOXGHG�DOOHJDWLRQV�WKDW�%D[WHU�KDG�SDUWLFLSDWHG�LQ�WKH�YROXQWDU\�UHFDOOV�

WKDW� ZHUH� DOOHJHG� WR� KDYH� EHHQ� WKH� PHFKDQLVP� IRU� WKH� FRQVSLUDF\¶V� RXWSXW� UHVWULFWLRQV�� 7KH�

LQIRUPDWLRQ�REWDLQHG�IURP�WKH�IRUPHU�+RVSLUD�HPSOR\HH�VD\V�QRWKLQJ�DERXW�%D[WHU¶V�DGRSWLRQ�RI�

DV�DGGLWLRQDO�FLUFXPVWDQWLDO�HYLGHQFH�RI�FRRUGLQDWLRQ�RQ�WKH�SDUW�RI�WKH�GHIHQGDQWV��%XW�DV�WKH�&RXUW�
H[SODLQHG�LQ�LWV�SULRU�RSLQLRQ��VXFK�W\LQJ�DUUDQJHPHQWV�PXVW�EH�SXUVXHG�LQ�VWDQGDORQH�W\LQJ�FODLPV��
ZKLFK�WKH�SODLQWLIIV�KDYH�QRW�LQFOXGHG�KHUH��0HP��2S��DQG�2UGHU�����Q�����7KH�SODLQWLIIV�DGG�QR�
PHDQLQJIXO�GHWDLO�WR�WKHVH�DOOHJDWLRQV�WKDW�GLG�QRW�DSSHDU�LQ�WKH�&$&�DQG�WKHUH�LV�WKXV�DJDLQ�³QR�
EDVLV�WR�GUDZ�WKDW LQIHUHQFH��$W�EHVW��SODLQWLIIV¶�DOOHJDWLRQV�EHVSHDN�HIIRUWV�E\�WKH�GHIHQGDQWV�WR�
XVH�WKH�VKRUWDJH�WR EROVWHU�RWKHU�DUHDV�RI�WKHLU�EXVLQHVV��7KH�FRPSODLQW�FRQWDLQV�QR�IDFWV�VXJJHVWLQJ�
WKDW�WKHVH�HIIRUWV ZHUH�WKH�SURGXFW�RI�DQ�DJUHHPHQW��DQG�QRW�WKH�UHVXOW�RI�LQGHSHQGHQW�VWUDWHJLHV�
GHVLJQHG�WR H[SDQG�GHIHQGDQWV¶�EXVLQHVV�UHODWLRQVKLSV�´�,G�

� %DVHG�RQ�WKH�6&$&¶V�DOOHJDWLRQ�WKDW�RYHU���ELOOLRQ�XQLWV�RI�,9�VDOLQH�VROXWLRQ�DUH�XVHG�LQ�
WKH�8QLWHG�6WDWHV�HDFK�\HDU� � ���+RVSLUD�SRLQWV�RXW�WKDW�WR�UHGXFH�VXSSO\�E\�MXVW�RQH�SHUFHQW� VRPH�
������� XQLWV� ZRXOG� KDYH� WR� EH� GLVFDUGHG� HYHU\� GD\� RI� WKH� \HDU�� 5HJDUGOHVV� RI� LWV� GHJUHH� RI�
SUHFLVLRQ��WKH�SRLQW�LV�ZHOO�WDNHQ��LW�LV�XQUHDVRQDEOH�WR�LQIHU WKDW�+RVSLUD�SXUVXHG�D�SODQ�WR�UHGXFH�
WKH�VXSSO\�RI�,9�VDOLQH�VROXWLRQ�E\�GLVFDUGLQJ�VXEVWDQWLDO�TXDQWLWLHV�RI�VDOHDEOH�SURGXFW�
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SURGXFWLRQ�TXRWDV��RU�LWV�SUDFWLFH�RI�GLVFDUGLQJ�VROXWLRQ�PDQXIDFWXUHG�LQ�H[FHVV�RI�VXFK�TXRWDV��\HW�

WKH�6&$&�DOOHJHV�QRW� MXVW� WKDW�%D[WHU�PXVW� DOVR�KDYH� OLPLWHG� LWV� SURGXFWLRQ LQ� VRPH�ZD\��EXW

H[SUHVVO\�DOOHJHV�WKDW�LW�GLG�VR��³'HIHQGDQWV�EHJDQ�LQVWUXFWLQJ�WKHLU�SURGXFWLRQ�OLQH�HPSOR\HHV�WR�

DGKHUH� WR� DUWLILFLDOO\� ORZ� SURGXFWLRQ� TXRWDV� DQG� EHJDQ� GLVFDUGLQJ� VDOHDEOH� ,9� 6DOLQH� 6ROXWLRQ�

SURGXFHG�LQ�H[FHVV�RI�WKRVH�WDUJHWV�´�6&$& �� �����������HPSKDVLV�DGGHG���7KLV�VWDWHPHQW�LV�D�

FRQFOXVLRQ�PDVTXHUDGLQJ� DV� DQ� DOOHJDWLRQ� RI� IDFW� DQG� LW� VKRXOG� QRW� KDYH� EHHQ� LQFOXGHG� LQ� WKH�

6&$&�

7KH�SODLQWLIIV�DWWHPSW�WR�MXVWLI\�PLVVWDWHPHQWV�OLNH�WKLV�E\�LQVLVWLQJ�WKDW�LW�LV�SODXVLEOH�WR�

LQIHU� IURP�+RVSLUD¶V� RWKHUZLVH� LUUDWLRQDO� FRQGXFW� WKDW� %D[WHU� HQJDJHG� LQ� VLPLODU� FRQGXFW�� $V�

GLVFXVVHG�DERYH��KRZHYHU��+RVSLUD¶V�FRQGXFW�ZDV�QRW�LQKHUHQWO\�LUUDWLRQDO��VR�WKH�SUHPLVH�RI�WKH�

DUJXPHQW�IDLOV� ,Q�DQ\�HYHQW��HYHQ�LQGXOJLQJ�WKH�DVVXPSWLRQ�WKDW�+RVSLUD�DFWHG�ZLWK�WKH�KRSH�DQG�

LQWHQWLRQ�WKDW�%D[WHU�ZRXOG�IROORZ�LWV�OHDG��WKDW�IDFW��VWDQGLQJ�DORQH��ZRXOG�SODXVLEO\�HVWDEOLVK�QR�

PRUH� WKDQ� WKDW�� $QG� WKDW +RVSLUD� KRSHG� WKDW� %D[WHU� ZRXOG� IROORZ� VXLW WHOOV� XV� QRWKLQJ� DERXW�

ZKHWKHU�%D[WHU�GLG�VR²DQG�WKH�6&$&�GRHV�QRW�HLWKHU� ³$�EDUH�DOOHJDWLRQ�WKDW�D�FRUSRUDWH�SROLF\�

LV� DJDLQVW� D� VLQJOH� FRUSRUDWLRQ
V� HFRQRPLF� LQWHUHVW� GRHV� QRW� LPSO\� MRLQW� DFWLRQ� LQ� DQ\�ZD\�� ,I�

DOOHJLQJ�WKDW�D�EXVLQHVV�SROLF\�ZDV�FRQWUDU\�WR�D�FRUSRUDWLRQ
V�LQWHUHVWV�ZDV�HQRXJK�DORQH�WR�SOHDG�

DQ�DQWLWUXVW�FRQVSLUDF\��D�KRVW�RI�XQLODWHUDO�EXVLQHVV�GHFLVLRQV�ZRXOG�EH�FDXJKW�ZLWKLQ�WKH�DQWLWUXVW�

QHW�´�5RFKHVWHU�'UXJ�&R�RS���,QF��Y��%LRJHQ�,GHF�8�6�������)��6XSS���G�����������:�'�1�<���������

VHH�DOVR�+LQGV�&W\���0LVV��Y��:DFKRYLD�%DQN�1�$�������)��6XSS���G�����������6�'�1�<������� �³WR�

VWDWH�D�YLDEOH�� ��FODLP��3ODLQWLIIV�PXVW�DOOHJH�D�IDFWXDO�FRQQHFWLRQ�EHWZHHQ�HDFK�GHIHQGDQW�DQG�WKH�

DOOHJHG� FRQVSLUDF\� DQG� PD\� QRW� UHO\� VROHO\� RQ� �� �� �� FRQFOXVRU\� DOOHJDWLRQV� EDVHG� RQ� PHUH�

SDUWLFLSDWLRQ�LQ�WKH�>UHOHYDQW@�PDUNHW´��
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$V�+RVSLUD�REVHUYHV��WKH�SODLQWLIIV�³PXVWHU�QR�FDVH�ZKHUH�D�FRXUW�PDGH�WKH�LQIHUHQWLDO�OHDS�

IURP� VLQJOH�ILUP� FRQGXFW� WR� FRQVSLUDF\�´� +RVSLUD¶V� 5HSO\� LQ� 6XSS�� RI�0RWLRQ�� WR� 'LVPLVV� ���

,QVWHDG�� WKH\ FLWH WZR� FDVHV LQ�ZKLFK� FRXUWV� KDYH� IRXQG� WKDW� FRPSODLQWV� DGHTXDWHO\� DOOHJHG D�

FRQVSLUDF\� LQ�ZKLFK�PXOWLSOH�GHIHQGDQWV�³UHGXFH�SURGXFWLRQ�E\�YDULRXV�PHDQV�´�3O�¶V�0HP��RI�

/DZ�LQ�2SS¶Q�����VHH��H�J���,Q�UH�%URLOHU�&KLFNHQ $QWLWUXVW�/LWLJ�������)��6XSS���G���� �1�'��,OO��

�������,Q�UH�3URFHVVHG�(JJ�3URGV��$QWLWUXVW�/LWLJ�������)��6XSS���G������(�'��3D���������7KH�FDVHV

FLWHG�� KRZHYHU� DUH QHLWKHU� UHPDUNDEOH� QRU� RQ� SRLQW�� WKH\ LQYROYHG� DOOHJDWLRQV� WKDW� DOO� RI� WKH�

GHIHQGDQWV� HQJDJHG� LQ�RXWSXW� UHVWULFWLQJ� FRQGXFW�� QRW� LQIHUHQFHV� WKDW� EHFDXVH� VRPH�GHIHQGDQWV�

UHVWULFWHG�RXWSXW�DOO�PXVW�KDYH�GRQH�VR��6HH�%URLOHU�&KLFNHQ������)��6XSS���G�DW �����³3ODLQWLIIV�

KDYH� FLWHG� LQGXVWU\� UHSRUWV� WR� VXSSRUW� WKHLU� DOOHJDWLRQ� WKDW� DOO� 'HIHQGDQWV� GHVWUR\HG� %URLOHU�

IORFNV´� �HPSKDVLV� DGGHG���3URFHVVHG (JJ�3URGV��� ����)��6XSS���G� DW ������� �(�'��3D��������

�DOOHJLQJ�PHDQV�RI�UHVWULFWLQJ�RXWSXW�E\�HDFK�GHIHQGDQW���+HUH��WKH SUREOHP�LV�QRW�WKDW�WKH�6&$&�

DOOHJHV�WKDW�%D[WHU�FXW�SURGXFWLRQ�E\�VRPH�PHDQV�RWKHU�WKDQ�WKRVH�HPSOR\HG�E\�+RVSLUD� EXW�WKDW�

WKH�SODLQWLIIV�KDYH�QRW�VXIILFLHQWO\�DOOHJHG�DQ\ RXWSXW�UHVWULFWLQJ�DFWLRQ�E\�%D[WHU��7KDW�ZRQ¶W�GR��

DQ�LQIHUHQFH�FDQQRW�EH�GUDZQ�IURP�D�YDFXXP��%HIRUH�LW�FDQ�UHDVRQDEO\�EH�LQIHUUHG�WKDW�%D[WHU�

UHVWULFWHG� LWV� SURGXFWLRQ� RI� ,9� VDOLQH� VROXWLRQ�� WKHUH�PXVW� EH� IDFW� DOOHJDWLRQV� IURP�ZKLFK� WKDW�

LQIHUHQFH�FDQ�EH�GUDZQ��7KH�6&$&�FRQWDLQV�QRQH�

$SDUW�IURP�WKH�LQILUPLW\�RI�WKH�SODLQWLIIV¶�SUHPLVH WKDW�LW�FDQ�UHDVRQDEO\�EH�LQIHUUHG�IURP�

+RVSLUD¶V� XQLODWHUDO� FRQGXFW WKDW� %D[WHU� DOVR� HQJDJHG� LQ� RXWSXW� UHVWULFWLQJ� FRQGXFW�� RWKHU�

DOOHJDWLRQV�LQ�WKH�6&$&�DOVR�XQGHUPLQH�WKH�SODLQWLIIV¶�FODLP� 0RVW�VLJQLILFDQWO\��WKH�6&$&�UHSRUWV�

WKDW�%D[WHU�JDLQHG�PDUNHW�VKDUH LQ�WKH�WZR�\HDUV�EHIRUH�WKH�6&$&�ZDV�ILOHG²D�UHVXOW�REYLRXVO\�

LQFRQVLVWHQW�ZLWK�DQ�LQIHUHQFH�WKDW�%D[WHU�IROORZHG +RVSLUD¶V�OHDG�LQ�VHWWLQJ UHVWULFWLYH SURGXFWLRQ�

TXRWDV�DQG�GLVFDUGLQJ�ILQLVKHG�SURGXFW��6&$&�� �����7KH�SODLQWLIIV�SURWHVW�WKDW�WKHVH�VWDWLVWLFV�GR�
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QRW�UXOH�RXW�FRQVSLUDF\�LQ�HDUOLHU�\HDUV��EXW�WKH\�FHUWDLQO\�UHQGHU�LW�LPSODXVLEOH�RYHU�WKH�SHULRG WKH\�

FRYHU��,W�LV��PRUHRYHU��WKH�SODLQWLIIV¶�EXUGHQ�WR�DOOHJH�IDFWV�WKDW�SODXVLEO\�VXSSRUW�WKHLU�FODLP��WKH�

GHIHQGDQWV�FDQ�RQO\�UHVSRQG� WR�ZKDW�KDV�EHHQ�SOHDGHG��$QG�ZKDW�KDV�EHHQ�SOHDGHG�PDNHV� WKH�

SODLQWLIIV¶�FODLP WKDW %D[WHU�PXVW�DOVR�KDYH�VHW�SURGXFWLRQ�TXRWDV�DQG�GLVFDUGHG�SURGXFW�LQ�DQ�HIIRUW�

WR�UHGXFH�VXSSO\ OHVV�SODXVLEOH��QRW�PRUH�

6R� WKH &RXUW�ILQGV QR�EDVLV LQ�WKH�6&$& RQ�ZKLFK�RQH�FDQ�UHDVRQDEO\�LQIHU�WKDW�%D[WHU�

HQJDJHG�LQ�SDUDOOHO�FRQGXFW��%XW�HYHQ�LI�WKHUH�ZHUH��WKHUH�UHPDLQV�WKH�OHVVRQ�RI�7ZRPEO\��³ODZIXO�

SDUDOOHO�FRQGXFW�IDLOV� WR�EHVSHDN�XQODZIXO�DJUHHPHQW�´�����8�6��DW������$V�WKH�6XSUHPH�&RXUW�

H[SODLQHG��³HYHQ�FRQVFLRXV�SDUDOOHOLVP��D�FRPPRQ�UHDFWLRQ�RI�ILUPV�LQ�D�FRQFHQWUDWHG�PDUNHW�WKDW�

UHFRJQL]H� WKHLU� VKDUHG� HFRQRPLF� LQWHUHVWV� DQG� WKHLU� LQWHUGHSHQGHQFH�ZLWK� UHVSHFW� WR� SULFH� DQG�

RXWSXW� GHFLVLRQV� LV� QRW� LQ� LWVHOI� XQODZIXO�´ ,G� DW ���±�� �FOHDQHG� XS��� 6HOI�LQWHUHVWHG� EXW� QRW�

XQODZIXO�ROLJRSROLVWLF�EHKDYLRU�VXSSOLHV�DQ�³REYLRXV�DOWHUQDWLYH�H[SODQDWLRQ´�IRU�SDUDOOHO�FRQGXFW��

LG�� DW� ����� WKDW� UHQGHUV� DQ� LQIHUHQFH� RI� DJUHHPHQW� LPSODXVLEOH�� 6HH�� H�J��� ,Q� UH� ,QV�� %URNHUDJH�

$QWLWUXVW�/LWLJ�������)��G�������G�&LU���������³7ZRPEO\�PDNHV�FOHDU�WKDW�D�FODLP�RI�FRQVSLUDF\�

SUHGLFDWHG�RQ�SDUDOOHO�FRQGXFW�VKRXOG�EH�GLVPLVVHG�LI�³FRPPRQ�HFRQRPLF�H[SHULHQFH�´�RU�WKH�IDFWV�

DOOHJHG� LQ� WKH� FRPSODLQW� LWVHOI�� VKRZ� WKDW� LQGHSHQGHQW� VHOI�LQWHUHVW� LV� DQ� ³REYLRXV� DOWHUQDWLYH�

H[SODQDWLRQ´�IRU�GHIHQGDQWV
�FRPPRQ�EHKDYLRU�´��

7KHUH�PXVW��LQ�VKRUW� EH�PRUH�WKDQ�SDUDOOHO�FRQGXFW�WR�SODXVLEO\�LQIHU�DQWLWUXVW�FRQVSLUDF\��

EXW�KHUH�WKH�SODLQWLIIV�KDYH�QRW�DOOHJHG�HYHQ�WKDW�PXFK��,I�SDUDOOHO�FRQGXFW�DPRQJ�ROLJRSROLVWV LV�

QRW� LWVHOI� D� VXIILFLHQW� EDVLV� WR� LQIHU� SDUWLFLSDWLRQ� LQ� DQ� DQWLWUXVW� FRQVSLUDF\�� LW� LV� FHUWDLQO\� QRW�

VXIILFLHQW� WR�GUDZ�VXFK�DQ� LQIHUHQFH�RQ� WKH�EDVLV�RI� DOOHJDWLRQV�DERXW�D�VLQJOH�ILUP¶V�XQLODWHUDO�

FRQGXFW�
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$QG��DJDLQ��WKH�VWDWLVWLFV�WKH�6&$&�LQFOXGHV�EHDU�RXW�WKH�DEVHQFH�RI�DJUHHPHQW�EHWZHHQ�

%D[WHU�DQG�+RVSLUD��RU�,&8���2YHU�WKH�LQWHUYHQLQJ�WLPH�IUDPH�EHWZHHQ�WKH ILOLQJV�RI�WKH &$&�DQG�

6&$&��WKH�SODLQWLIIV¶�DOOHJDWLRQV�VKRZ WKDW�+RVSLUD¶V �DQG�,&8¶V�PDUNHW�VKDUH�GHFOLQHG�IURP�����

WR� �����6&$&�� �����&$&� � ����$JDLQ�� WKH� SODLQWLIIV� FRQWHQG� WKDW� WKLV� VKLIW��ZKLFK� RFFXUUHG�

EHWZHHQ� ODWH� ���� DQG� ������ SDLQWV� DQ� LQFRPSOHWH� SLFWXUH� RI� WKH� FRQVSLUDF\�� ZKLFK� DOOHJHGO\

VWUHWFKHV�EDFN� WR�������7KH�SODLQWLIIV�QRQHWKHOHVV� IDLO� WR�H[SODLQ�ZK\�+RVSLUD �RU� ,&8� ZRXOG�

FRQWLQXH�WR�HQJDJH�LQ�D�FRQVSLUDF\�WKDW�DSSHDUV�WR�EH�KDYLQJ�DQ�HQRUPRXVO\�GHWULPHQWDO�LPSDFW�RQ�

LWV�EXVLQHVV²HVSHFLDOO\�RQH�WKDW�KDV�DOVR�GLUHFWO\�HQULFKHG�LWV�SULPDU\�FRPSHWLWRU DQG�RSHQHG�WKH�

PDUNHW�WR DGGLWLRQDO�FRPSHWLWRUV��7KH�SODLQWLIIV�GHQ\�WKH�LPSRUW�RI�+RVSLUD¶V�ORVW�PDUNHW VKDUH��

QRWLQJ�WKDW�WKH�PDMRULW\�RI�+RVSLUD¶V�ORVW�VKDUH�ZHQW�WR�QHZ�SOD\HUV�LQ�WKH�LQGXVWU\��EXW�WKDW�IDFW�LV�

KDUGO\�SUREDWLYH�RI�DQ�DJUHHPHQW�EHWZHHQ�%D[WHU�DQG�+RVSLUD�WR�UHGXFH�WKH�RYHUDOO�SURGXFWLRQ�RI�

VDOLQH�VROXWLRQ��:K\�RQ�HDUWK�ZRXOG�WZR�ILUPV�WKDW�FRQWUROOHG�����RI�WKH�PDUNHW�DJUHH�WR�D�FRXUVH�

RI�DFWLRQ�WKDW�WUDQVIHUUHG�D�VXEVWDQWLDO�SRUWLRQ�RI�WKDW�PDUNHW�VKDUH�WR�QHZ�HQWUDQWV�LQ�WKH�VDOLQH�

VROXWLRQ�PDUNHW"�7KH�SODLQWLIIV�RIIHU�QR�SODXVLEOH�DQVZHU�

5HODWHGO\��WKH�SODLQWLIIV�DOVR�IDLO�WR�VDWLVIDFWRULO\�DGGUHVV�ZK\�LW�LV�SODXVLEOH�WR�LQIHU�WKDW�WKH�

FRQVSLUDF\�FRQWLQXHG�DIWHU�+RVSLUD¶V�VROXWLRQV�EXVLQHVV�ZDV VROG�WR�,&8�LQ������ ,QGHHG��WKH\�GR�

QRW� HYHQ� WU\� WR� H[SODLQ� ZK\� ,&8�ZRXOG� SODXVLEO\� KDYH� DJUHHG� WR� FRQVSLUH� ZLWK� %D[WHU� XSRQ�

VWHSSLQJ�LQWR�+RVSLUD¶V�VKRHV��7KH�SODLQWLIIV�DOOHJH�QR�IDFWV�DERXW�RXWSXW�UHGXFLQJ�FRQGXFW�DIWHU�

,&8¶V�DFTXLVLWLRQ�RI�+,6�� UDWKHU��ZLWK�FODVVLF�SRVW�KRF HUJR SURSWHU KRF UHDVRQLQJ��WKH�SODLQWLIIV�

� 7KH�6&$&�FRQWDLQV�YHU\�IHZ�DOOHJDWLRQV�UHJDUGLQJ�,&8��,W�EULHIO\�GHWDLOV�LWV�DFTXLVLWLRQ�
RI�+,6��LQFOXGHV�VRPH�LQIRUPDWLRQ�UHODWLQJ�WR�,&8¶V�UHVSRQVHV�WR�DQG�FRRSHUDWLRQ�ZLWK�WKH�IHGHUDO�
DQG�1HZ�<RUN�LQYHVWLJDWLRQV��DQG�FLWHV�WKH�DWWHQGDQFH�RI�VRPH�RI�LWV�H[HFXWLYHV�DW�LQGXVWU\�ZLGH�
PHHWLQJV�DQG�FRQIHUHQFHV��7KH�SODLQWLIIV�DOVR�DOOHJH�WKDW�WKH�DFTXLVLWLRQ�UHODWHG�DJUHHPHQW�EHWZHHQ�
,&8�DQG�3IL]HU� WR�PXWXDOO\� LQGHPQLI\�HDFK�RWKHU�ZLWK� UHVSHFW� WR�DQ\�FODLPV�DULVLQJ�IURP�WKHLU�
UHVSHFWLYH� RZQHUVKLS� RI� WKH� VROXWLRQV� EXVLQHVV� FRXQWV� DV� D� ³SXEOLF� DFNQRZOHGJHPHQW´� RI� WKH�
SODXVLELOLW\�RI�WKH�SODLQWLIIV¶�FODLP�WKDW�WKH�FRQVSLUDF\�FRQWLQXHG�DIWHU�,&8�SXUFKDVHG�WKH�EXVLQHVV��
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DVVHUW� WKDW�EHFDXVH� VKRUWDJHV� DQG�KLJK�SULFHV� FRQWLQXHG�DIWHU� WKH� DFTXLVLWLRQ�� WKH\�PXVW�EH� WKH�

SURGXFW�RI�WKH�DOOHJHG DQWHFHGHQW�FRQVSLUDF\� $QWLWUXVW�FRQVSLUDF\�FODLPV�UHTXLUH�IDFW�DOOHJDWLRQV�

WKDW�SODXVLEO\�VKRZ�DJUHHPHQW��KRZHYHU��QRW�DVVXPSWLRQV�DERXW�FDXVDWLRQ�� $QG�KHUH��JLYHQ�WKH�

LPSODXVLELOLW\�RI�WKH�SUHPLVH�WKDW�,&8�ZRXOG�DJUHH�WR�MRLQ�D�FRQVSLUDF\�LQYROYLQJ�FRQGXFW�WKDW�ZDV�

DOUHDG\�WKH�VXEMHFW�RI�PXOWLSOH�JRYHUQPHQW�LQYHVWLJDWLRQV�DW�ERWK�WKH�IHGHUDO�DQG�VWDWH�OHYHOV� DV�

ZHOO�DV�FODVV�DFWLRQ� OLWLJDWLRQ� OLNH� WKLV�FDVH�� WKH�DOWHUQDWLYH� LQIHUHQFH� LV� IDU�PRUH� UHDVRQDEOH�� LI�

FRQGLWLRQV�GLGQ¶W�FKDQJH�DIWHU�,&8�UHSODFHG�+RVSLUD��WKHQ�LW�LV�LPSODXVLEOH�WR�EHOLHYH�WKDW�WKH�VWDWXV�

TXR�ZDV�WKH�SURGXFW�RI�DQ�DQWHFHGHQW�FRQVSLUDF\� ,Q�VKRUW��QRW�RQO\�GRHV�WKH�6&$&�IDLO�WR�DOOHJH�

IDFWV�WKDW�SODXVLEO\�VKRZ�WKDW�,&8�MRLQHG�D�FRQVSLUDF\�WR�UHGXFH�WKH�VXSSO\�RI�VDOLQH�VROXWLRQ�JRLQJ�

IRUZDUG��WKH�IDFW�WKDW�,&8�DFTXLUHG�+,6�XQGHUPLQHV�WKH�LQIHUHQFH�WKDW�WKHUH�ZDV�DQ\�FRQVSLUDF\�

EHIRUH�WKH�DFTXLVLWLRQ�

7KH�RWKHU�QHZ�DOOHJDWLRQV LQ� WKH�6&$&��ZLWK�ZKLFK WKH�SODLQWLIIV VHHN� WR�DGRUQ� WKH�VR�

FDOOHG�³SOXV�IDFWRUV´�SOHG��FRQVLGHUHG��DQG�UHMHFWHG�LQ�WKH�RUGHU�GLVPLVVLQJ�WKH�&$&��DJDLQ�IDLO�WR�

EULGJH� WKH� JDS� EHWZHHQ� WKH� SODLQWLIIV¶� FODLP� DQG� D� SODXVLEOH� FODLP�� ,QGHHG�� OLNH� WKH� RWKHU� QHZ�

DGGLWLRQV�WR�WKH�6&$&��H�J���WKH�LQIRUPDWLRQ�IURP�WKH�IRUPHU�+RVSLUD�HPSOR\HH�DQG�WKH�DOOHJDWLRQV�

WKDW�WKH�FRQVSLUDF\�FRQWLQXHG�DIWHU�,&8¶V�DFTXLVLWLRQ�RI�+,6���WKH�QHZ�³SOXV�IDFWRU´�DOOHJDWLRQV�

DFWXDOO\�ZHDNHQ��UDWKHU�WKDQ�VWUHQJWKHQ��WKH�SODXVLELOLW\�RI�WKH�SODLQWLIIV¶�FODLP��

7KDW� FRQWHQWLRQ� LV� VLOO\�� WKH� DJUHHPHQW� VD\V� QRWKLQJ� RI� WKH� VRUW� DQG� PXWXDO� LQGHPQLILFDWLRQ�
DJUHHPHQWV� DUH� D� VWDSOH�RI� FRUSRUDWH� DFTXLVLWLRQV��7KH�SODLQWLIIV¶� UHOLDQFH�RQ� LW� LV� LQGLFDWLYH�RI�
QRWKLQJ�PRUH�WKDQ�WKH�WHQXRXV�DQG�WKUHDGEDUH�QDWXUH�RI�WKH�SODLQWLIIV¶�FODLP�DJDLQVW�,&8�

� 5HPDUNDEO\��WKH�SODLQWLIIV�DUJXH�WKDW�,&8�KDV�LW�³EDFNZDUGV´�LQ�DUJXLQJ�WKDW�WKH�SOHDGLQJV�
IDLO�WR�VKRZ�WKDW�,&8�FRQVSLUHG�ZLWK�%D[WHU��3O�¶V�0HP��RI�/DZ�LQ�2SS¶Q ����7KDW�LV�SUHFLVHO\�
ZKDW� WKH�SODLQWLIIV�DUH� UHTXLUHG� WR�SODXVLEO\�DOOHJH��7KH\�FDQQRW�VLPSO\�DVVXPH�WKDW�DQ�DOOHJHG�
FRQVSLUDF\ FRQWLQXHG�LQ�WKH�DEVHQFH�RI�HYLGHQFH�WKDW�,&8�UHDFKHG�DQ�DJUHHPHQW�ZLWK�%D[WHU�

� $JDLQ��EHFDXVH�WKH�6&$&�GRHV�QRW�HYHQ�DOOHJH�IDFWV�WR�SODXVLEO\�LQIHU�SDUDOOHO�FRQGXFW�
E\� WKH� GHIHQGDQWV�� DV� GLVFXVVHG� VXSUD�� HYHQ� LI� WKH� ³SOXV�IDFWRUV´� GLG� VWUHQJWKHQ� WKH� SODLQWLIIV¶�
FODLP��WKH\�VWLOO�ZRXOG�QRW�EH�HQRXJK�WR�PHHW�WKH�EDU�VHW�E\�7ZRPEO\��LQ�ZKLFK�WKH�6XSUHPH�&RXUW�
KHOG�WKDW�DGHTXDWHO\�SOHG�IDFWV�RI�SDUDOOHO�FRQGXFW�DQG�PDUNHW�FRQGLWLRQV�FRQGXFLYH�WR�FROOXVLRQ�
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0RVW�VLJQLILFDQWO\�LQ�WKDW�UHJDUG��WKH�SODLQWLIIV�DGG�D�VXEVWDQWLDO�DPRXQW�RI�GHWDLO�LQ�WKH�

6&$&�UHODWLQJ�WR�WKH�WZR�JRYHUQPHQWDO LQYHVWLJDWLRQV�LQWR�WKH�GHIHQGDQWV¶�FRQGXFW� $V�WKH�&RXUW�

VWDWHG�LQ�LWV�SUHYLRXV�RSLQLRQ��WKRVH�LQYHVWLJDWLRQV�GR�OLWWOH�WR�IXUWKHU�SODLQWLIIV¶�DUJXPHQWV�

7KH�PHUH�IDFW�WKDW�DQ�LQYHVWLJDWLRQ�LV�EHLQJ�FRQGXFWHG�VD\V�QRWKLQJ DERXW�ZKHWKHU�
XQODZIXO�FRQGXFW�KDV�RFFXUUHG��,QYHVWLJDWLRQV�UHTXLUH�QR�PLQLPXP SUHGLFDWLRQ�RU
WKUHVKROG� RI� HYLGHQFH� WR� EHJLQ�� LQGHHG�� WKH� SXUSRVH� RI� DQ� LQYHVWLJDWLRQ� LV� WR�
GHWHUPLQH�ZKHWKHU WKHUH� LV� HYLGHQFH�RI�XQODZIXO�FRQGXFW�� LWV�H[LVWHQFH�GRHV� QRW�
WKHUHIRUH�VLJQDO�WKDW�WKHUH�PXVW�EH VXFK�FRQGXFW��7KH�&RXUW�WKHUHIRUH�DFFRUGV�QR�
ZHLJKW�WR�WKH�>LQYHVWLJDWLRQV@�

0HP��2S��DQG�2UGHU �� Q�����7KH�DGGLWLRQDO�DOOHJDWLRQV�LQ�WKH�6&$&�DGG�QR�PHDW�WR�WKH�ERQH��

WKH\ PHUHO\�UHIOHFW�WKDW�VXESRHQDV�ZHUH�LVVXHG�DQG�WKDW�WKH�GHIHQGDQWV�KDYH�FRPSOLHG�ZLWK�WKHP�

E\�SURGXFLQJ�UHFRUGV²DFWV�WKDW�VKHG�QR�OLJKW�ZKDWVRHYHU�RQ�ZKHWKHU�WKH�GHIHQGDQWV�HQJDJHG�LQ�

DQ�DQWLWUXVW�FRQVSLUDF\��$V�LI�WR�SURYH�WKH�SRLQW��PRUHRYHU��WKH�'HSDUWPHQW�RI�-XVWLFH�KDV�FORVHG�

LWV� LQYHVWLJDWLRQ�ZLWKRXW� WDNLQJ� DQ\� DGYHUVH� DFWLRQ� DJDLQVW� WKH� GHIHQGDQWV�� +DYLQJ� YHVWHG� WKH�

ZHUH�QRW�HQRXJK� ����8�6��DW����� ,QGHHG��WKH�GHIHQGDQWV�GR�QRW�FRQWHVW�WKH�DOOHJDWLRQV�WKDW�WKH�
VDOLQH�VROXWLRQ�LQGXVWU\�LV�VXVFHSWLEOH�WR�FROOXVLYH�SUDFWLFHV��7KRVH�DOOHJDWLRQV��WKRXJK��DUH�QRW�QHZ�
WR�WKH�6&$&�DQG�ZHUH�LQFOXGHG�LQ�WKH�&$&��$V�WKH�&RXUW�H[SODLQHG�LQ�LWV�SULRU�RSLQLRQ��³>:@KLOH�
PDUNHW�VWUXFWXUH�FDQ�SURYLGH�VRPH�HYLGHQFH�RI�DQ�XQODZIXO�DJUHHPHQW�� LW��HYHQ�FRPELQHG�ZLWK�
SDUDOOHO�FRQGXFW��FDQQRW�VXVWDLQ�SODLQWLIIV¶�FRPSODLQW�DOO�RQ�LWV�RZQ�´�0HP��2S��DQG�2UGHU����

� 7KH�&RXUW�PD\�SURSHUO\�WDNH�MXGLFLDO�QRWLFH�RI�WKH�IRUPDO�FORVXUH�RI�D�'2-�LQYHVWLJDWLRQ��
ZKLFK�WKH�GHIHQGDQWV�KDYH�PDGH�SXEOLFO\�NQRZQ��VHH��H�J��1DWH�5D\PRQG��8�6��&ORVHV�,9�6ROXWLRQ�
6KRUWDJH� $QWLWUXVW� 3UREH�� %D[WHU� 6D\V�� 5(87(56� )HE�� ���� �����
KWWSV���ZZZ�UHXWHUV�FRP�DUWLFOH�XV�ED[WHU�LQWO�DQWLWUXVW�X�V�FORVHV�LY�VROXWLRQ�VKRUWDJH�DQWLWUXVW�
SUREH�ED[WHU�VD\V�LG86.&1�4%��.� DQG�WKH�YHUDFLW\�RI�ZKLFK�WKH�SODLQWLIIV�GR�QRW�FRQWHVW��6HH��
H�J�� 'DQLHOV±+DOO�Y��1DW
O�(GXF��$VV
Q������)��G������������WK�&LU� ����� �³,W�LV�DSSURSULDWH�WR�
WDNH�MXGLFLDO�QRWLFH�RI�WKLV�LQIRUPDWLRQ��DV�LW�ZDV�PDGH�SXEOLFO\�DYDLODEOH�E\�JRYHUQPHQW�HQWLWLHV�
�WKH�VFKRRO�GLVWULFWV���DQG�QHLWKHU�SDUW\�GLVSXWHV�WKH�DXWKHQWLFLW\�RI�WKH�ZHE�VLWHV�RU�WKH�DFFXUDF\�RI�
WKH�LQIRUPDWLRQ�GLVSOD\HG�´�� 7DOHII�Y��6RXWKZHVW�$LUOLQHV�&R�������)HG��$SS¶[����������Q�����WK�
&LU�� ����� �³:H�JUDQW�$SSHOODQWV
� UHTXHVW� IRU� MXGLFLDO� QRWLFH� RI� D�'HSDUWPHQW� RI� -XVWLFH� SUHVV�
UHOHDVH� GDWHG� $SULO� ���� ������ DQQRXQFLQJ� WKH� FORVXUH� RI� LWV� LQYHVWLJDWLRQ� LQWR� WKH� FKDOOHQJHG�
PHUJHU�����´���6KDZ�Y��&LW\�RI�'D\WRQ������)��6XSS���G����������Q����6�'��2KLR����� �³7KH�&RXUW�
WDNHV�MXGLFLDO�QRWLFH�RI�WKH�'2-
V�SUHVV�UHOHDVH�WLWOHG��³)HGHUDO�2IILFLDOV�&ORVH�WKH�,QYHVWLJDWLRQ�
,QWR�WKH�'HDWK�RI�.\OHQ�(QJOLVK´�DQG�'2-
V�OHWWHU�WR�&LW\�0DQDJHU�7LPRWK\�+��5LRUGDQ�RQ�-XO\�
���������� VXPPDUL]LQJ� LWV� LQYHVWLJDWLRQ�DQG� ILQGLQJV� UHJDUGLQJ�0U��(QJOLVK
V�GHDWK´�� �LQWHUQDO�
FLWDWLRQV�RPLWWHG��
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RQJRLQJ�'2-�LQYHVWLJDWLRQ�ZLWK�VXEVWDQWLDO�SUREDWLYH�IRUFH��WKH�SODLQWLIIV�ZRXOG�EH�KDUG�SUHVVHG�

QRZ�WR�DVVHUW� WKDW�FORVXUH�RI� WKDW� LQYHVWLJDWLRQ�GRHV�QRWKLQJ� WR�ZHDNHQ� WKH�SODXVLELOLW\�RI� WKHLU�

FODLPV�

$V� IRU� WKH� UHPDLQLQJ� QHZ� ³SOXV� IDFWRU´� DOOHJDWLRQV�� WKH\� FRQWLQXH� WR� IDOO� VKRUW�� 7KH�

SODLQWLIIV� GHYRWH� DQ� LQRUGLQDWH� DPRXQW RI VSDFH� WR� LGHQWLI\LQJ� WKH� LQGXVWU\�ZLGH� FRQIHUHQFHV�

DWWHQGHG�E\�GHIHQGDQWV¶�³H[HFXWLYHV´�DQG�³UHSUHVHQWDWLYHV�´�EXW�QRQH�RI�WKRVH�DOOHJDWLRQV�RIIHUV�

PRUH�SUREDWLYH�IRUFH�WKDQ�WKH�IDFW�WKDW�DWWHQGDQFH�DW�VXFK�FRQIHUHQFHV�SURYLGHV�DQ�³RSSRUWXQLW\´�

IRU�WKH�GHIHQGDQWV�WR�FRQVSLUH��� 7KDW�LV�WUXH�HQRXJK��EXW�WKDW�LV�PHUHO\�WR�VD\�WKDW�LW�LV�SRVVLEOH�WKH

GHIHQGDQWV�FRQVSLUHG�DW�VXFK�FRQIHUHQFHV��WKH\�DGG�QRWKLQJ��KRZHYHU��WR�SXVK�SDVW�WKH�SRVVLEOH�WR�

WKH�SODXVLEOH� 6HH�7ZRPEO\������8�6��DW���� �FRQFOXGLQJ�WKDW�³SODLQWLIIV�KHUH�KDYH�QRW�QXGJHG�WKHLU�

FODLPV�DFURVV�WKH�OLQH�IURP�FRQFHLYDEOH�WR�SODXVLEOH´�� 7KH�FORVHVW�WKH�SODLQWLIIV�FRPH�WR�DOOHJLQJ�

IDFWV�WKDW�UHSUHVHQWDWLYHV�RI�%D[WHU�DQG�+RVSLUD�HYHU�FRPPXQLFDWHG�GXULQJ�VXFK�D�FRQIHUHQFH�RU�

PHHWLQJ�LV� WR�DOOHJH�WKDW RQH�GD\�DIWHU�D�FRQIHUHQFH�DWWHQGHG�E\�ERWK�+RVSLUD�DQG�%D[WHU��ERWK

GHIHQGDQWV VHQW�OHWWHUV�WR�WKHLU�FXVWRPHUV�FRQFHUQLQJ�WKH�VDOLQH�VROXWLRQ�VKRUWDJH��7KRVH�OHWWHUV��WKH�

SODLQWLIIV�DVVHUW��DUH�HYLGHQFH�WKDW�WKH�GHIHQGDQWV�XVHG�WKH�FRQIHUHQFH�DV�D�SODFH�WR�PHHW�DQG�IXUWKHU�

WKHLU�FRQVSLUDF\��PXFK�OLNH�WKH�GHIHQGDQWV�LQ�.OHHQ�3URGV���//&�HW�DO��Y��3DFNDJLQJ�&RUS��RI�$P���

HW�DO� ����)��6XSS���G�������1�'��,OO���������7KDW�FDVH�LV�HDVLO\�GLVWLQJXLVKHG��KRZHYHU��EHFDXVH�

WKH�HLJKW�GHIHQGDQWV�WKHUH�DOO�UDLVHG�SULFHV�DIWHU�DQ�LQGXVWU\�HYHQW�RQ�VL[�VHSDUDWH�RFFDVLRQV��,G��DW�

����� 7KHUH� LV� QR VXFK� SDWWHUQ� KHUH�� WKH� 6&$&� GHVFULEHV� RQO\� D� VLQJOH� RFFDVLRQ� ZKHQ�

UHSUHVHQWDWLYHV� RI� WKH� WZR� GHIHQGDQWV� VHQW� RXW� GHVFULSWLYH� OHWWHUV� UHODWLQJ� WR� WKH� LQGXVWU\�ZLGH�

VKRUWDJH� LQ� VDOLQH��2QH�ZRXOG� H[SHFW� WKH� WZR� ODUJHVW� SURGXFHUV� RI� VDOLQH� VROXWLRQ� WR� UHSRUW� WR�

�� 7KLV�LV�DQ�H[WUHPHO\�JHQHURXV�HYDOXDWLRQ�RI�WKHVH�DOOHJDWLRQV��PRUHRYHU��1RZKHUH�LQ�WKH�
6&$&�GR�WKH�SODLQWLIIV�DOOHJH�DQ\�GHWDLOV�DERXW�ZKR�DWWHQGHG�WKHVH�FRQIHUHQFHV�DQG�PHHWLQJV�RU�
WKDW�WKH\�HYHU�FRPPXQLFDWHG�ZLWK�WKHLU�FRXQWHUSDUWV�
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FXVWRPHUV�DERXW�WKH�ORQJ�WHUP�VXSSO\�SURJQRVLV�IRU�WKLV�FULWLFDO�SURGXFW� DQG WKH�IDFW�WKDW�WKH\�GLG�

VR�FRPLQJ�RII�D�JOREDO�KHDOWKFDUH�FRQIHUHQFH�LV�KDUGO\�UHYHODWRU\�RI�FROOXVLRQ��7KH�IDFWV� LQ� WKH�

6&$&�UHODWLQJ�WR� WKH�DWWHQGDQFH�RI�LQGXVWU\�ZLGH�FRQIHUHQFHV�DQG�PHHWLQJV�FRQWLQXH�WR�UHIOHFW�

QRWKLQJ�PRUH�WKDQ�ODZIXO�DQG�HQWLUHO\�XQUHPDUNDEOH�EHKDYLRU E\�WKH�GHIHQGDQWV���

7KH�VDPH�KROGV�WUXH�RI�WKH�SODLQWLIIV¶�DOOHJDWLRQV�WKDW�HPSOR\HHV�PRYHG�IURP�+RVSLUD�WR�

%D[WHU�RU�YLFH�YHUVD�LQ�WKH�PRUH�WKDQ�WHQ�\HDUV�OHDGLQJ�XS�WR�WKH�DOOHJHG�FRQVSLUDF\�SHULRG��� 7KDW�

W\SH�RI�HPSOR\HH�PRYHPHQW� LV� MXVW�DQRWKHU�H[DPSOH�RI�QRUPDO�DQG�FRPSHWLWLYH�DFWLYLW\� LQ� WKH�

FRUSRUDWH�ZRUOG��6HH��H�J���6W��&ODLU�Y��&LWL]HQV�)LQ��*US�������)��$SS¶[ ������� ��G�&LU��������

�³FRQVSLUDF\�FODLPV�UHO\>LQJ@�RQ�������WKH�DVVHUWLRQ�WKDW�WKH�LQGLYLGXDO GHIHQGDQWV ������HDFK�KDG�SULRU�

ZRUN�H[SHULHQFH DW�RWKHU�EDQNV ���� ��DUH�ZKROO\ LQDGHTXDWH´�� ,Q�WKH�VDPH�YHLQ��WKHUH�LV�QRWKLQJ�

FRQVSLUDWRULDO� DERXW� WKH� H[HFXWLYHV¶� SXEOLF� FRPPHQWV� WKDW� FXUUHQW� DVSHFWV� RI� WKH�PDUNHW� ZHUH�

IDYRUDEOH�WR�WKH�GHIHQGDQWV��3RLQWLQJ�RXW�WKDW�SULFHV�ZHUH�KLJK�GXH�WR�WKH�VKRUWDJH�LV SUHFLVHO\ WKH�

�� 7KH�SODLQWLIIV�FRQWHQG�WKDW�GHIHQGDQWV�DUH�XQUHDVRQDEOH�LQ�WKHLU�DVVHUWLRQ�WKDW�WKH�6&$&�
SURYLGHV� QR� VSHFLILFLW\� DV� WR� KRZ�%D[WHU� DQG�+RVSLUD� XVHG� WKHVH� FRQIHUHQFHV� DQG�PHHWLQJV� LQ�
IXUWKHUDQFH�RI� WKH� VXSSRVHG�FRQVSLUDF\��3O�¶V�0HP��RI�/DZ� LQ�2SS¶Q��:KLOH� WKH�SODLQWLIIV� DUH�
FRUUHFW�WKDW�WKH\�QHHG�QRW�SURYLGH�³H[TXLVLWH�GHWDLO´ DERXW�³ZKLFK�FRIIHH�EUHDN�EHWZHHQ�VHVVLRQV´�
WKH�GHIHQGDQWV�XVHG�WR�PHHW��WKH\�PXVW�SURYLGH VRPH�SODXVLEOH�EDVLV�WR�LQIHU�WKDW�WKH�GHIHQGDQWV�
XVHG�WKH�FRQIHUHQFHV�RU�PHHWLQJV�WR�IXUWKHU�D�FRQVSLUDF\��,G�0HUHO\�SRLQWLQJ�RXW�WKDW XQLGHQWLILHG
H[HFXWLYHV�IURP�ERWK�FRPSDQLHV�DWWHQGHG�LQGXVWU\�ZLGH�HYHQWV DWWHQGHG�E\�KXQGUHGV�RU�WKRXVDQGV�
RI� RWKHUV VHUYHV� RQO\� WR� UDLVH WKH� TXHVWLRQ�� ZK\� ZDV� WKH� DWWHQGDQFH� RI� %D[WHU DQG� +RVSLUD�
UHSUHVHQWDWLYHV�SUREDWLYH�RI�LOOLFLW�DJUHHPHQW�UDWKHU�WKDQ�LQGLFDWLYH�WKDW�WKH\�VKDUHG�WKH�VDPH�QRQ�
FROOXVLYH�UHDVRQV�WKDW�SURPSWHG�WKRXVDQGV�RI�RWKHUV�WR�DWWHQG" 7KH�6&$&�SURYLGHV�QR�DQVZHU��LW�
GRHV�QRW�HYHQ�DOOHJH�WKDW�WKH�GHIHQGDQWV�PHW�ZLWK�RQH�DQRWKHU�RU�FRPPXQLFDWHG�LQ�DQ\�ZD\�DW�WKHVH�
HYHQWV�

�� ,Q�\HW�DQRWKHU�DUJXPHQW�WKDW�SXVKHV�WKH�ERXQGDULHV�RI�FUHGLELOLW\��WKH�SODLQWLIIV�DUJXH�WKDW�
WKH�PHUH� IDFW� WKDW� WKH�KHDGTXDUWHUV�RI�%D[WHU� DQG�+RVSLUD� DUH�RQO\����PLOHV� DSDUW� VXSSRUWV� DQ�
LQIHUHQFH�RI�FRQVSLUDF\� 6&$&�� ���� 7KHUH�LV�VLPSO\�QR�ORJLFDO�UHODWLRQVKLS�EHWZHHQ�WKH�GLVWDQFH�
EHWZHHQ� FRPSHWLWRUV� DQG� WKH� OLNHOLKRRG� RI� FROOXVLRQ�� %\� WKH� SODLQWLIIV¶� ORJLF�� LW� ZRXOG� EH
UHDVRQDEOH�WR�LQIHU�WKDW�FRPSHWLWRUV�ORFDWHG�LQ�1HZ�<RUN�DQG�/RV�$QJHOHV�DUH�OHVV�OLNHO\�WR�FROOXGH�
WKDQ�FRPSHWLWRUV�ORFDWHG�LQ�1HZ�<RUN�DQG�3KLODGHOSKLD��,Q�DQ�HUD�LQ�ZKLFK�JOREDO�FRPPXQLFDWLRQV�
DUH�LQVWDQWDQHRXV�DQG�LQH[SHQVLYH�� WKH�DUJXPHQW�WKDW�SK\VLFDO�SUR[LPLW\²ZKHWKHU�E\�YLUWXH�RI�
KHDGTXDUWHUV� ORFDWLRQV� RU� DWWHQGDQFH� DW� WKH� VDPH� LQGXVWU\� FRQIHUHQFHV²PDNHV� FROOXVLRQ�PRUH�
OLNHOLKRRG�LV�DQWLTXDWHG�DQG�XQSHUVXDVLYH��



��

W\SH�RI�REVHUYDWLRQ�WKDW�RQH�ZRXOG�H[SHFW�WR�VHH�LQ�D�TXDUWHUO\�UHSRUW�RU�KHDU�DV�SDUW�RI�D�FRUSRUDWH�

ZLGH�SUHVHQWDWLRQ���

,Q�VKRUW��HYHQ�LI�WKH�SODLQWLIIV�KDG�DGHTXDWHO\�SOHDGHG�D�IDFWXDO�EDVLV�IRU�D�VWURQJ�LQIHUHQFH�

RI�SDUDOOHO�DFWLRQ�EHWZHHQ�WKH�GHIHQGDQWV��ZKLFK�WKH\�KDYH QRW��WKH�FRPSODLQW�ZRXOG�VWLOO�IDLO�WR�

VWDWH� D� FODLP� EHFDXVH� WKH� SOXV� IDFWRUV� GR� QRW� DGG� WR� WKH� SODXVLELOLW\� RI� WKHLU� DOOHJDWLRQV�

&LUFXPVWDQWLDO�HYLGHQFH�VWLOO�PXVW�EH�SUREDWLYH�RI�DQ�DQWLFRPSHWLWLYH�DJUHHPHQW��WKH�SOXV�IDFWRUV�

DOOHJHG�KHUH�GHWDLO�QRWKLQJ WKDW�LV�LQFRQVLVWHQW�ZLWK�ODZIXO�EXVLQHVV�FRQGXFW�LQ�WKH�RUGLQDU\�FRXUVH��

$V�VXFK�� WKH�GHIHQGDQWV¶�³SOXV�IDFWRU´�DOOHJDWLRQV�GR�QRWKLQJ�WR�HQKDQFH� WKH�SODXVLELOLW\�RI�WKH�

SODLQWLIIV¶�FODLP�WKDW�WKH�GHIHQGDQWV�KDYH�FRQVSLUHG�WR�UHGXFH�WKH�VXSSO\�RI�,9�VDOLQH�VROXWLRQ�RYHU�

WKH�SDVW�VHYHQ�\HDUV�

  

,Q� WKHLU� FRPSODLQWV�� WKH�SODLQWLIIV�KDYH�DOOHJHG� WKDW� WKH�GHIHQGDQWV�DUH� UHVSRQVLEOH� IRU�D�

SXEOLF�KHDOWK�FULVLV EHFDXVH�WKH\�KDYH�FRQVSLUHG�WR�UHVWULFW�WKH�VXSSO\�RI�,9�VDOLQH�VROXWLRQ��$IWHU�

PRUH�WKDQ�WKUHH�\HDUV DQG�PXOWLSOH�DWWHPSWV��KRZHYHU��WKH\�KDYH�QRW EHHQ�DEOH�WR�DOOHJH�IDFWV�WKDW�

SODXVLEO\�VXSSRUW�WKDW�FODLP��$FFRUGLQJO\��WKH�&RXUW�JUDQWV�WKH�GHIHQGDQWV¶ PRWLRQV�WR�GLVPLVV WKH�

6HFRQG�&RQVROLGDWHG�$PHQGHG�&RPSODLQW��$QG�EHFDXVH�WKH�SODLQWLIIV�KDYH�KDG�DPSOH RSSRUWXQLW\�

WR� LQYHVWLJDWH�DQG�DPHQG��DQG�EHFDXVH�WKH�UHVXOWLQJ VHFRQG�FRQVROLGDWHG�DPHQGHG�FRPSODLQW� LV

�� 7KH� SODLQWLIIV� DOVR� DUJXH� WKDW� WKH�&RXUW� VKRXOG� QRW� FRQVLGHU� HDFK� RI� WKH� SOXV�IDFWRUV�
LQGHSHQGHQWO\ RI WKH�RWKHUV��EXW�UDWKHU�WKH�WRWDOLW\�RI DOO�RI WKH�IDFWRUV��7KH\�FRQFOXGH�WKDW�³>W@DNHQ�
WRJHWKHU�� WKH�SOXV� IDFWRUV�DOOHJHG�E\�3ODLQWLIIV� LQGLYLGXDOO\�DQG�FROOHFWLYHO\�PDNH�SODXVLEOH� WKH�
FODLP�WKDW�'HIHQGDQWV�FRQVSLUHG�WR�UHGXFH�WKH�VXSSO\�DQG�WKXV�GULYH�XS�WKH�SULFHV�RI�,9�6DOLQH�
6ROXWLRQ�´�3O�¶V�0HP��RI�/DZ�LQ�2SS¶Q�����7KH�SUREOHP�IRU�WKH�SODLQWLIIV�LV�WKDW�WKH�VXP�RI�WKHLU�
SOXV�IDFWRUV� LV� QR� JUHDWHU� WKDQ� WKHLU� SDUWV�� 7KH� SOXV�IDFWRUV� DOOHJHG�� HYHQ� ZKHQ� WDNHQ� DV� WUXH��
LOOXVWUDWH�QRWKLQJ�PRUH�WKDQ�OHJDO��URXWLQH��DQG�FRPSHWLWLYH�EHKDYLRU²ERWK�ZKHQ�FRQVLGHUHG�LQ�
LVRODWLRQ�DQG�LQ�WRWDO�



��

HYHQ�ZHDNHU�WKDQ�WKH�ILUVW��WKH�&RXUW�FRQFOXGHV�WKDW�DQ\�IXUWKHU�DWWHPSW�WR�DPHQG�ZRXOG�EH�IXWLOH��

7KH�6&$&�LV�WKHUHIRUH GLVPLVVHG�ZLWK�SUHMXGLFH�

'DWH��$SULO ������� -RKQ�-��7KDUS��-U�
8QLWHG�6WDWHV�'LVWULFW�-XGJH


