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INTHE UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

DePASQUALE STEEL ERECTORSINC,, )
an lllinois Corporation, )
Plaintiff,
V. Case No. 16 C 10892

GEMINI INSURANCE COMPANY,
a Delaware Corporation,

~eo O o e

Defendant

MEMORANDUM OPINION AND ORDER

DePasquale Steel Erectors In®O¢Pasqualf filed a lawsuit against its insurer, Gemini
Insurance Company@emini’), alleging breach of contract and bad faith under 215 ILCS 5/155
in a matter related to an underlying lawsuit filed against DePasquale agatiydiefendant.
DePasquale asserts that a conflict of interest exists between itself and &ethat Gemini
may not use its own counsel to defend the lawsuit and must instead appoint independent counsel.
Although the parties have filed cross-motions for summary judgment, this opini@nasxblat
both parties’ failure to provide sufficient input ongghuine issues of material fact requires that
both motions be denied.

Factual Background

DePasquale holds a Commercial General Liability policy from Gemini with a $1 million
per occurrence limit (D. St. 11 8). According to the policy Gemini has a "right and duty to

defend the insured agairasty suit (D. St. | 6).
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On or about June 14, 2016 Two Brothers Property LLC and Go To Logistics, Inc. filed a
complaint against Triumph Development Corporation and Triumph Construction Services
(collectively"Triumph") charging that negligemonstruction resulted in the sudden and violent
collapse of the roof of their property and seeking damages in excess of $ihi7 (GillSt. 9 8,

9, 10). Triumph then filed a third party complaint against nine subcontractors, including
DePasquale, seekimgntribution for their pro rata shares of liability as joint tortfeasors (G. St

19 12, 13). DePasquale in turn tendered the original and third party complaints to Gemigi, noti
that the liability was at least potentially covered by its insurance pafidythus Gemini owed a
duty to defend DePasquale in the lawsuit (D. St. 1 9).

Gemini then notified DePasquale by email that it would defend the lawsuit without
reservation of right (D. St. 11 19, 20). DePasquale then sent a letter to Genamiegthat a
potential conflict of interestxisted because the jury demand exceeded Gsmualicy limit, so
that Gemini was required to pay for independent counsel to defend the lawsuit (D. St. § 21)

DePasquals letter cited?ermaPipe, hc. v. Liberty Surfus Ins.Corp, 38 F.Supp.3d 890 (N.D.

lIl. 2014) for that proposition (D. St. 1 22). On November 4 Gemini sent a letter to DePasquale
advisingit to putits excess insurance carrier on notice because tioeitd be a verdict in excess

of its policy limits (G. St. § 17). ®@November 7 Gemini sent a letter to DePasgstaliengthat

it disagreed with that position and ¢erg Pasquale's request to retain independent counsel at

Geminis expense (D. St. § 23).

Legal Standard

Every Rule 56 movant bears the burden of establishing the absence of any genuine issue

of material fact Celotex Corp. v. Catrett, 477 U.S. 317, 322-23 (1986)). For that purpose courts
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consider evidentiary records in the light most favorable to nonmovants and draasatiakle

inferences in their favorLésch v. Crown Cork & Seal Co., 282 F.3d 467, 471 (7th Cir. 2002)).

Courts "may not make credibility determinations, weigh the evidence, aledebich

inferences to draw from the fatis resolving motions for summary judgmeRtfne v. Pauley,

337 F.3d 767, 770 (7th Cir. 2003)). But a nonmovant must produce moretheare' scintilla

of evidence'to support the position that a genuine issue of material fact ewl erv.

Lawson 539 F.3d 629, 634 (7th Cir. 2008)) and "memte forward with specific facts
demonstrating that there is a genuine issue fof {ich). Ultimately summary judgment is
warranted only if a reasonable jury could not return a verdict for the nonmovant (Anderson v.

Liberty Lobby, Inc, 477 U.S. 242, 248 (1986)).

There is a potential added complexity where, as here,-nrosens for summary
judgment are presented. Because the court must then adopt a dual perspectigeGbattthas
often referred to as Janiike, it must credit the nonmovant's version of any disputed facts as to
each motion, and thaanon occasion lead to the denial of both motions. Regrettably that
unfortunate consequence has eventuated here.

M aterial Factual |ssues

Under lllinoislaw "an insurer has a broad duty to defend its insured in any action where
the allegations in the complaint are even potentially within the scope of the'pobegrage

(Natl Cas. Co. v. Forge Indus. Staffing Inc., 567 F.3d 871, 874 (7th Cir. 2009)). And with its

duty to defend comes its right to direct its defense, which includes choosingyés (&h. To
be surethatlawyerowes etical obligatiors to both the insurer and the insured, but in reality

insurer-appointed lawyer may be more closely aligned with the irsurestestsid.). Thus if a



conflict of interest exists between the insurer and the insured, the insureemeyuired to
appoint and pay for independent counse) (id.

Butin that respedtittlefield v. McGuffey, 979 F.2d 101, 105 (7th Cir. 19923s

cautioned th&'[n]ot just any conflict will dd. Insteadlllinois courts have found that a conflict
necessitating independent counsel existgen the insurer's and the insueeiditerests in the
conduct of the tort action are in serious conflict" and the insurethandsured arécomplete
adversaries on a crucial issue which would necessarily be decided either ametheagther if
liability wasimposed" (id. at 106).

But Littlefield was also informed by the less demanding standdtihois caséaw --

specificallyNandorf, Inc. v CNA Ins. Cos., 134 Ill. App. 3d 134, 479 N.E.2d 988 (1st Dist.

1985)-- that recognized a broader category of conflicts of interest, noting that one could exis
when 'the insurer hasn interest in providing a less than vigorous defenkgtlefield, 979
F.2d at 106, quoting Nandorf, 134 Ill. App. 3d at 139, 479 N.E.2d at 392)at light
Littlefield, id. concluded that[u]nder Nandorfthen, a conflict of interest may exist when the
insurer lacks incentive to defend its insured on a portion of the claims that appear not to be
covered by the insurance contract

Of course the operative word liittlefield is "may;" andheretheparties pose the
guestion whether the $700,000 dispabigfween DePasquaé&l million policy limit with
Gemini and the $1.7 million total sought from all nine subcontractors as joint and several
tortfeasorscreates the degree of conflict that requires independent counsel. Our Court of

Appeals has answered tloatestion differently in different circumstances.



For instancelNat| Cas.held that independent counsel was not required in a case where
the plaintiff sought punitive damages that would not be covered by the defenrdantsice
policy. In doing solte courtreasoned that under the specific fact pattbath punitive and
compensatory damages would be tied to the same underlying conduct" (567 F.3d at 876), so that
the likelihood that the insurer-appointed counsel would elicit facts that could negatsutessi
obligation to payor the insuret liability was"quite minimal given that this information is
highly likely to be discovered anyway" (id. at 877-78). In other words, because dhiedhed

liability underlying compensatory and punitive dages were not mutually exclusive, Néias,

id. at 878 concluded that an insurer-appointed lawyer would fairly represent the'sisure
interests as well.

Butin contrast, R.C. Wegman Constr. Co. v. Admiral Ins. Co., 629 F.3d 724,th28 (7

Cir. 2011) instuctsthat when it comes to deciding whether to settle or go to trial, a likelihood
that the insured will incur liability in excess of its insurance policy limit throws theestseof

the insurer and the insured "out of alignment.” .RAM@gmanid. empbyed hypothetical
numbers to illustrate

Suppose [the insurer] thought that if [the] case went to trial there was a 96tperce
chance of a judgment no greater than $500,000 and a 10 percent chance of a
judgment of $2 million (to simplify, we ignore othesgsibilities). Then the
maximum expected cost to [the insurer] of tnaluld have been $550,000

(.90 x $500,000 + .10 x $1,000,000, the policy limit), and so (ignoring litigation
expenses) [the insurer] would not want to settle for any higher figurgthigut
insured] would be facing an expected cost of $100,000 (.10 x ($2,000,000 -
1,000,000)), and no benefit, from a trial )id.

In a case such as thatcan be said that the lawyer for the insurance company has an

incentive to be gambling with the ingreds money™- a clear breach of fiduciary duty



under lllinois law (id. at 729). Such a scenario requires the insurer to foot tra bill
independent counsel.
But in itsbrief opinion and order denying rehearifi®C. Wegman634 F.3d 371 (7th
Cir. 2011) explained that the possibility of a verdict in excess of the insureds puliogidl not
alone drive its decisionlnsteadits holding was based on a totality of the circumstances,
weighing theefactors(id. at 372):
1) the nature and severity dfet plaintiffs injury, (2) the settlement demand in
excess of policy limits, (3) the fact that the case had been slated for triah (and
fact tried), (4) the plaintif§ securing at trial an awadublethe policy limit,
(5) [theinsurer's] admission thi#s primary litigating strategy was to downplay
Wegmars responsibility rather than to deny liability, and @gfinsurers] failure
to warn [the insured] that it had adopted a strategy that placed [the insured] in
jeopardy of an excess judgment.

This Courtsrole in diversitycasess to apply our Court of ppealsprecedert in

construing state lawReiser v. Residential Funding Corp., 380 F.3d 1027, 1029 (7th Cir. 2004)).

Herethe jury demand against DePasquale and eight other subcontraceedsthe policy limit
by $700,000, anthat requires thi€ourt todetermine whether that poses a conflict of interest
between DePasquale and GeminndAas shown by the cases discussed in this opithiahfact
alone does not automatically creatéisualifying conflict of interest between DePasquale and
Gemini.

In the underlying lawsuit Triumph makes different claims against the ninerguéctors
according to their respectiveles in the planning, development and construction of the
warehouse (GMem. Ex. B). Under lllinois law any defendant whose fault is determined to be
more than 25 percenf the total fault is joirly and severally liable for the total damages (735

ILCS 5/21117). And the input or more precisely, the lack of inputfrom the parties leaves



this Court unable to predict whether DePasqaadbare of the blame will clear that threshetul,
thatthere is no basis to conclude a matter of law whether or not a conflict of interest exists
between the partiesuch as to require independent counsel.

In an examination of the raw probabilities (1) that DePasquale ol nine
subcontractors wouldaveto shoulder more than a quarter of the blameé(2) whether the
availability or unavailability of resources of other subcaciorsheld liablewould cause
Triumph to look to Gemini (and hence to DePasquale) for more than $1 piDédrasquals
odds of finding itself on the hook financially because of the $1 million ceiling on Gemini'
exposurevould appear slim. But litigadn is not a simple game of roulettelere the partieés
counsel appear to have forgotten that the standard in summary judgment cases ce damyf
and not just probability, and they have not presented this Court widvidhentiaryinput to
provide certainty on either side of the "gign.

Moreover, even apart from what has been said here, Gemini has offered no reason why
the excess demand dasst create a conflict of interest, apart from pointing to decssibat
have held otherwise when examining fact patterns wholly distinguishable frooasi@sNor
hasGeminioffered any explanation as to how its own interests would be disserved by being
represented by a wetdjualified counsel who would be chosen by DePasquale (which has eve
incentive to select firstlass representation) and who would ale@ fiduciaryresponsibility to
Gemini.

Conclusion
As it stands, then, neither party has provided this Court withattie heeded to enable

this Court to find summary judgmeintits favor as a matter of lawBoth parties' motions for



summary judgment are therefatenied,and a status hearing is set @oa.m. April 20, 2017 to

discuss further proceedings in this action.

Milton 1. Shadur
Senior United States District Judge
Date: April 11, 2017



