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UNITED STATESDISTRICT COURT
NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

BRENDA BROWN,

Plaintiff,
No.16C 11152

V. Hon.Marvin E. Aspen

KELLY SERVICES, INC.,

~— — N N N N

Defendant.

MEMORANDUM OPINION AND ORDER

MARVIN E. ASPEN, District Judge:

Presently before us is Plaintiff BrenBeown’s motion to strike Defendant Kelly
Services, Inc.’s (“Kelly”) affirmative defenseg¢Mot. (Dkt. No. 14).) For the reasons stated
below, we grant in part and g in part Plaintiff’'s motion.

BACKGROUND

Plaintiff worked as a recruiter for Kelly in its Romeoville, lllinois office.

(Compl. 11 1, 6.) Plaintiff alleges that chgiher time at Kelly she observed discrimination
against African-American job applicationdd.(f 9.) Specifically, Plaintiff alleges that another
employee gave preference to non-African Amerigpplicants, provided ptextual reasons for
denying African-American applicants pattiar job assignments, and did not offer
African-American applicants the same assistagether applicantiuring the application
process. Ifl. 11 10-13.) Plaintiff claims that on Ju?@, 2016 she began to complain to Kelly
about the discrimination she witnessed, after tvhier co-worker “began to treat [her] in a
disrespectful and hostile mannerd.(11 15-16.) Plaintiff further claims she reported her

coworker’s behavior to her branch managérp then asked if she wanted to resigil. § 17.)
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Plaintiff declined and was terminated on June 28, 20t6.1(8.) Plaintifffiled her complaint
alleging retaliation in violation of 42 U.S.€.1981 on December 7, 2016. On February 1, 2017,
Kelly responded by filing its answer and affirmatidefenses. (Dkt. No. 8.) Plaintiff moved to
strike those affirmative denses on February 15, 2017.
LEGAL STANDARD

Plaintiff’'s motion to strike Kelly’s affirmve defenses is governed by Rule 12(f), which
states that “[tlhe court may strike from &g@dling an insufficient defense or any redundant,
immaterial, impertinent, or scandalous mattéf€d. R. Civ. P. 12(f). Motions to strike are
generally disfavored because thegtentially serve only to deya’ and so affirmative defenses
“will be stricken only when they are in§igient on the face of the pleadingsHeller Fin.,
Inc. v. Midwhey Powder Co., In@83 F.2d 1286, 1294 (7th Cir. 1989). To survive a motion to
strike, an affirmative defense must satisfy @éhpart test: “(1) the matter must be properly
pleaded as an affirmative defense; (2)rfadter must be adequately pleaded under the
requirements of Federal Rules of Civil Proced8rand 9, and (3) the matter must withstand a
Rule 12(b)(6) challenge.Sarkis’ Cafe, Inc. v. Sarks in the Park, LLC
55 F. Supp. 3d 1034, 1039 (N.D. Ill. 2014) (citation omitted).

As an initial matter, the pes dispute whether the plead standard set forth in
Bell Atlantic v. Twombly550 U.S. 544, 127 S. Ct. 1955 (2007) asticroft v. Igbal
556 U.S. 662, 129 S. Ct. 1937 (2009) applieaftiomative defenses. (Def.’s Resp.
(Dkt. No. 27) at 2-4); Pl.’s Reply (Dkt. No. 29)5&+3.) The Seventh Cui has not yet decided
whether that th&womblylgbal standard applies to affirmatidefenses. However, the majority
view of District Court decisionm this circuit is that the pleading standard set fortfivilombly

andlgbal applies to affirmative defenseSee Sarkis Caf&5 F. Supp. 2d at 1048hield Tech.



Corp. v. Paradigm Postitioning, LL@o. 11 C 6183, 2012 WL 4120440, at *8 (N.D. Ill.
Sept. 19, 2012) (“[W]e believe thtite test applicable to affnative defenses should reflect
current pleading standards, and therefore adopt the majority viedwtbatblyandlgbal apply
to affirmative defenses.”Champion Steel Corp. v. Miest Strapping Prods., Inc.
No. 10 C 50303, 2011 WL 5983297, at *2 n.2 (N.D.Nlov. 28, 2011) (“The majority of courts
in this circuit who have addssed the issue have conclutieat the pleading standards of
Twombly/lgbalapply to affirmative defenses.'RRiemer v. Chase Bank USA, N.A.
274 F.R.D 637, 639-40 (N.D. Ill. 2011) (collectingess Because “[a]ffirmative defenses are
pleadings and, therefore, subject to all plagdequirements of the Federal Rules of Civil
Procedure,” we agree with the majority view and shall applyitih@mblyandigbal pleading
standard to affirmative defenseldeller, 883 F.2d at 1294. Accordingly, Kelly’s affirmative
defenses must “contain sufficient factual matter, acdegdrue, to ‘state a claim to relief that is
plausible on its face.”Igbal, 556 U.S. at 678, 129 S. Ct. at 1949 (quoilimgpmbly 550 U.S. at
570, 127 S. Ct. at 1974).
ANALYSIS

Kelly asserts 22 affirmative defenses inatswer. (Dkt. No. 8 at 5-7
(numbered 24-46).) Plaintiff mos¢o strike all of Kelly’s affirmative defenses, except for
defenses 34 and 43(Mot. at 1.) Plaintiff argues &t Kelly’s Affirmative Defenses Nos.
25-28, 35, and 38 must be stricken because thapemelegal conclusions. (Pl.’s Mem. ISO
Mot. (Dkt. No. 15) at 3—4, 6—7.)Vith the exception of Affirmiéve Defense No. 27, we agree.

For example, Kelly’s Affirmative Defense No. 25 states that “Plaintiff’'s Complaint is barred

! Kelly also withdrew affirmative defenses 24, 29-33, 36-37, 39, 41-42, and 46 in response to
Plaintiff's motion. (Def.’s Resp. at 13.) Werefore deny Plaintiff’'s motion to strike those
affirmative defenses denied as moot.



because of release, prior judgment, statuterofations, and/or assignment or other disposition
of the claim before the commencement of theoac (Dkt. No. 8 at 5.) These “[tlhreadbare
recitals of the elements” would not withstand a Rule 12(b)(6) challdgbel, 56 U.S. at 678,
129 S. Ct. at 194%ee Helley 883 F.2d at 1294 (“The remaining defenses are equally meritless.
They are nothing but bare bones conclusory dilegs.”). Accordingly,we grant Plaintiff's
motion to strike Kelly’s Affirmaive Defense Nos. 25, 26, 28, 35, and 38.

Kelly’s Affirmative Defense No. 27 stat@s conclusory fashion that, “[w]ithout
admitting Plaintiff suffered any damages, Btdi has failed to mitigate her damages.”
(Dkt. No. 8 at 5.) However, “where discoveryshzarely begun, the failure to mitigate defense is
sufficiently pled without additional facts.Thomas v. Exxon Mobil CorgNo. 7 C 7131,
2009 WL 377334, at *4 (N.D. Ill. Feb. 11, 200@)ternal quotation marks omitted)
(quotingAAR Int’l, Inc. v. Vacances Heliades S.202 F. Supp. 2d 788, 800 (N.D. Ill. 2002)).
We therefore deny Plaintiff’'s motion taige Kelly’s Affirmative Defense No. 27.

In its Affirmative Defense No. 40, Kellyates its “actions and communications were
made in good faith and without malice or recklieshfference or a desir® harm Plaintiff.”
(Dkt. No. 8 at 6.) That defense is “nothing mtran a mere denial of the allegations in the
complaint,” and is “inappropriately ghded” as an affirmative defensehomas
2009 WL 377334, at *2 (finding defdant’s defense that its “conduct was not willful” was
inappropriately pleaded as affirmative defense¥ee also Weisman v. First
Data Merchant Servs. Corplo. 6 C 3024, 2006 WL 3694853, at *2 (N.D. Ill. Dec. 11, 2006)
(finding defendant’s defense that it “did not act in willful disregard of the requirements of any
law” was a “redundant denialfff plaintiff's allegations” ad not properly pleaded as an

affirmative defense). We therefore grant Riidii's motion to strike Kelly’s Affirmative



Defense No. 40Holzer v. Prudential Equity Group LLG20 F. Supp. 2d 922, 929
(N.D. 1ll. 2007) (“It is imprope to assert something as dfiranative defense that is nothing
more than a denial of an allegation @ned in the complaint.” (citation omitted)).

Kelly’s Affirmative Defense No. 44 statesath “[if] Plaintiff suffered any damages,
which Kelly Services, Inc. disputes, such dgemwere proximately and legally caused by the
misconduct and fault of Plaintiff or parties other than Kelly Services, Inc.” (Dkt. No. 8 at7.) In
addition to being a bare-bones legal cosidn, this affirmative defense concerns
“apportionment of liability ad the liability of others, [which] are denials.”

Hughes v. Napleton’s Holdings, LL.8o. 15 C 50137, 2016 U.S. Dist. LEXIS 155202, at *17
(N.D. lll. Nov. 6, 2016)see also Yash Raj Films (USA) Inc. v. Atlantic Vidém 3 C 7069,
2004 WL 1200184, at *3 (N.D. lIMay 28, 2004) (striking an affirative defense that “operates
to reduce liability on a comparative fault basi®perates as a denial of liability altogether, and
as such, does not qualify as an affirmative def@nsAccordingly, we grant Plaintiff's motion to
strike Kelly's Affirmative Defense No. 44.

Finally, Plaintiff argues we must strike KebyAffirmative Defense No. 45, which states
that “Plaintiff has executed an arbitration egment waiving the jurisdiction of this court,”

(Dkt. No. 8 at 7), because Kelly “fail[ed] to atteed the alleged arbitration agreement or recite
any of its alleged terms” such that its defe “is simply a legal conclusion without any
supporting facts.” (Pl.’'s Mem. at 9.) At tp&ading stage, Kelly isot required to provide
proof of the arbitration agreement, or dethéd terms of the agreement. Accepting as true
Kelly’s assertion that Plaintiff eecuted an arbitration that waives the jurisdiction of this court,

which we are required to do at tlsage of the litigation, we finithat Kelly has plausibly alleged



its Affirmative Defense. Twombly 550 U.S. at 555-56, 127 S. Ct. at 1964—65. We therefore
deny Plaintiff's motion to strik&elly’s Affirmative Defense No. 45.
CONCLUSION
For the foregoing reasons, we grant Pl#fistmotion to strike Kelly’s Affirmative
Defense Nos. 25-26, 28, 35, 38, 40, and 44, ang ker motion to strike Affirmative

Defense Nos. 27 and 4% is so ordered

Do E Coper

Honorablé¥arvin E. Aspgn
UnitedStateDistrict Judge

Dated: April 18, 2017
Chicagolllinois



