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IN THE UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

BLAKE DONEGAN, et al.,

Plaintiffs,
Case No. 16-cv-11178
2
Judge Robert M. Dow, Jr.
FELICIA NORWOOD, adDirector of the
lllinois Department of Healthcare and Famil
Services,

vvv&evvvvvvv

Defendant.
MEMORANDUM OPINION AND ORDER

Before the Court is Plaintiffs’ amendedotion for class certification [29]. For the
reasons set forth below, the Cogrants Plaintiffs’ amended motidar class certification [29] in
part. This case is set for further staltiesiring on January 12, 2018 at 10:30 a.m.
l. Background

The Plaintiffs in this case are disablpersons who receive funding for in-home shift
nursing services from the lllinoBepartment of Healthcare andriity Services (HFS) through its
non-waiver Medicaid program commonly known as the Nursing and Personal Care Services
(NPCS) programl. The NPCS program restricts enrolimén the program to persons under the
age of 21. Plaintiffs seek t@present a class of approximatdl{l medically fragile disabled
individuals who have been found eligible by Defant for in-home shift nursing services through

the NPCS program, but who are muttitled to receive such sérgs through the NPCS program

! Documents submitted by Defendant indicate that the non-waiver Medicaid program knowNRESprogram is

no longer referenced by that name. [See 54-1.] Howeepdtiies in this matter have consistently referred to the
non-waiver Medicaid program as the NP@8gram. For the sake of clarity, the Court will also refer to the program
in this manner.
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after they reach the age of 21Iinstead, Plaintiffs and the putative class may seek services
through the Home Services Program (HSP).
The NPCS program is relatedttee Medicaid Act’s “early p#odic screening, diagnostic,
and treatment services” (EPSDT) provision fadividuals under the age of 21 (to simplify, the
Court will refer to individuals under the age of 21 as “children”). See 42 U.S.C. § 1396a(a)(43).
The Medicaid Act's EPSDT provision mandates tiattes provide payment for any medically
necessary service for children. When an EPS&€ening detects a problem, Medicaid-eligible
children receive coverage for all services necessary to “correct or ameliorate” the problem,
“whether or not such services are covered utlfteState plan.” 42 U.S.C. 8§ 1396d(r)(5). This
includes in-home shift nursing services. See 42 U.S.C. 8§ 1396a(a)(43); 1396d(r). Skilled
nursing is an optional service that Illinois’ MedicRidn does not provide for adults but is required
to be provided to children as an EPSDivexe. See 89 Ill. Admin. Code 88 140.3(c), 140.485.
HSP is “a State and federally funded prograsigieed to allow lllinois residents, who are
at risk of unnecessary or premature institutiontibra to receive necessary care and services in
their homes, as opposed to being placed in an institution.” 89 Ill. Admin. Code § 676.30(j). The
amount of funding that individusilcan receive through this prograsnbased on the cost of a
nursing home level of care for adults with physidalabilities. 89 Ill. Admin. Code § 679.50.
An applicant to HSP is assigned a “Deteration of Need” or “DON” score based on his
impairment and need for care. 89 Ill. Admin. Code § 676.30(e). The DON assessment “is made
to determine whether or not the individual is at imminentafskstitutionalizaton, and therefore
eligible for placement in a hospital/nursing faciktyd/or services through HSP.” 89 Ill. Admin.

Code § 679.10(a). HSP provides services suglem®nal assistants, ddday care, homemaker

2 Since this case was filed, Defendant temporarily has agatdd terminate in-home shift nursing services received
by any individual currently enrolled in the program baselismeaching the age of 21[See 49.] This agreementis
in effect througlDecember 31, 20171d.



services, skilled professionanursing, certified nursing saistants, in-home therapy,
home-delivered meals, emergency home respospecial medical equipment and supplies,
environmental modifications, and respite services. Ill. Admin. Code tit. 89, 8 676.40.

Unlike the NPCS program, the amount ohding that an individual can receive for
services through HSP is capped by statute. 89eld. Adm. Code § 679.50. HSP differs in a
number of other respects from the NPCS program. For example, while individuals in the NPCS
program receive services mandated by the bgdiAct's EPSDT provision, individuals in HSP
are not entitled to receive the same servicAsother difference betwedhe NPCS program and
HSP is how each program determines the amotifiinding individuals in each program are
entitled to receive for servicesFor individuals in HSP, stataw provides that a “Determination
of Need” or “DON” evaluation must be conductieddetermine their neefdr a nursing facility
level of care; the amount of fumdy individuals receive for servicdsgough HSP is determined on
that basis.  For individuals in the NPCS programthe other hand, it oniy necessary to obtain
prior approval in order to receive funding fongees through the NPCS program—meaning that a
consulting physician determines the servicegragdically necessary and appropriate to meet the
participant’s needs. 89 lll. Admin. Code § 140.473(a), (e).

A. Class Allegations

Plaintiffs bring claims under the Ameans with Disabilities Act (ADA), the
Rehabilitation Act (RA), and 42 U.S.C. Section 198&ing two theories. First, Plaintiffs argue
that they are at risk of beingsiitutionalized or suffering seriotmrm as a result of Defendant’s
policy of restricting enrollment in the NPCS program to individuals under the age of 21.
Although Plaintiffs may be entitieto receive funding for in-honehift nursing senees through

HSP after they reach the ageaif, the services available ttugh HSP are more limited and are



subject to a cap on funding that does not applynéoNPCS program. Second, Plaintiffs argue
that Defendant is discriminating between disdbpersons aging out of the NPCS program and
disabled persons aging out of the State lofidis’ Medically Fragie, Technology Dependent
(MFTD) program, as disabled persons in the MFTD program contintecéve in-home shift
nursing services based on meditatessity after theseach the age of 21 while disabled persons
in the NPCS program do not.

As discussed above, Plaintiffs seek tpresent a class of approximately 411 medically
fragile disabled individuals who have all befund eligible by Defendant for in-home shift
nursing services through the NPCS program, bub are not entitled toeceive such services
through the NPCS program after they reachate of 21. Excluded from Plaintiffs’ proposed
class are “persons who are enrolled in thateSof lllinois’ Medically Fragile Technology
Dependent (MFTD)” program. [2%t 1.] The MFTD program exists to serve severely-ill
individuals who require &ospital or skilled nursing facility \el of care if they do not receive
in-home medical care. 89 Ill. Admin. Codel80.530(b). By contrast, those enrolled in the
NPCS program need only show that they have “an identifiable need for in-home shift nursing
services.” [54, at 2.] Accordingly, those elfed in the MFTD program receive more benefits
than those enrolled in tidPCS program. [54-1.]

Like the NPCS program, the MFTD prograsrelated to the Medicaid Act's EPSDT
provision for children. See 42 U.S.C. 8§ 139¢@@®). For both the NPCS and MFTD programs,
prior approval is required for ¢hprovision of in-home shift nurgy care. 89 Ill. Admin. Code §
140.472(b); 89 Illl. Admin. Code § 140.473(a). Afut both programs, “[a]pproval will be
granted when, in the judgment of a consulting pigs * * * the services are medically necessary

and appropriate to meet the participant’s nieed9 Ill. Admin. Code 8§ 140.473(e). Thus, those



in the MFTD program do not necessarily receiveamn-home shift nursing services than those in
the NPCS program. For example, Plaintiffentfied evidence indicating that during the time
period from June 1, 2016 to June 30, 2016 etlveere 220 persons in the MFTD program who
were receiving in-home shift nursing serviceshat same monthly level or at a lower monthly
level than named Plaintiff Donegan. [42, at 4.]aiRtiffs also identified evidence indicating that
during the time period from June 1, 2016 to JBOe2016, there were 104 persons in the MFTD
program who were receiving in-home shift nursing sevat the same monytievel or at a lower
monthly level than named Piaiffs Campbell and Wines.Id.

B. Named Plaintiffs

Prior to turning 21 years of age, named mlés were enrolled in the NPCS program.
Named Plaintiffs continue to receive batgefthrough the NPCS program as a result of
Defendant’s agreement in this case not to tesiteim-home shift nursing séces received by any
individual currently enrolled inhe program based on his reaxhihe age of 21. [See 49.] If
Defendant did terminate the services that rhfkintiffs receive ttough the NPCS program,
some named Plaintiffs would likelbe able to receive funding toaintain some or all of the
in-home shift nursing servicegbrough HSP. The amount of-lome shift nursing services
Plaintiffs would be entitled toeceive through HSP would betdiamined by their respective DON
scores.

With respect to Plaintiff Blake Donegan, HR&s tentatively determined that Mr. Donegan
would be entitled to receive 24/7 care throkt®P based on his prior DON score. Defendant
states that this determination is tentativeause Mr. Donegan’s mother has not completed the

application necessary for HSP staff to review assess his current needs. HSP staff therefore



had to use Mr. Donegan’'s DON score from lIgsiar to arrive atthe current tentative
determination.

With respect to Plaintiff Antonio CampbelFS determined that his DON score was too
low to qualify for any benefits from HSP. MCampbell’'s DON score inditad that he is able
independently to prepare and &add, bathe himself, dress himelse the telephone, change his
sheets, use the stairs, and ta&ee of his oral hygiene.

With respect to Plaintiffs Janelle EatondaKina Wines, Plaintis contend that they
would not qualify for the sameuel of services througHSP that they received through the NPCS
program. Ms. Eaton and Ms. Wines have not cotagléhe paperwork necessary for Defendant to
determine the amount of servidbgy would be entitled to receitierough HSP. However, they
previously submitted applications for benefitsotigh HSP that resulted in DON scores that would
only entitle them to a fraction of the monthtydget for in-home shift nsing they received
through the NPCS program. Ms. Eaton and Ms. Wines represent that they did not complete the
paperwork required by HSP because it would haenbutile to do so, given that they knew they
would not receive funding for the samegdéof in-home shift nursing hours.

. Legal Standard

To be certified as a class action, a propasass must satisfy the requirements of Federal
Rule of Civil Procedure 23(a) and one of tteee alternative requirements in Rule 23(b).
Messner v. Northshore Univ. HealthSysteé669 F.3d 802, 811 (7th CiR012). Rule 23(a)
provides that a named party may sue on behaifd¥iduals who are similaylsituated if: (1) the
class is so numerous that joinder of all putative class members is impracticable (“numerosity”);
(2) there are questions of lawfact common to the putative s&(“commonality”); (3) the claims

or defenses of the named party are typical ottaens or defenses of the putative class members



(“typicality”); and (4) the named parwvill fairly and adequately jptect the interests of the class
("adequacy”). Fed. R. Civ. P. 23(a). “[A] prosed class must always meet the Rule 23(a)
requirements.” Messner 669 F.3d at 811. “Because Rule 23(a) provides a gate-keeping
function for all class actions, ordirily we would begin there ammhly turn our attention to Rule
23(b) after we were certain that all Rlile 23(a)’s requirements had been meB&ll v. PNC
Bank, Nat. Ass'n800 F.3d 360, 374 (7th Cir. 2015).

When certification is sought under Rule 23(b)&X% it is here, thproponent of the class
must also show that “the party opposing the di@ssacted or refused to act on grounds that apply
generally to the class, so thénhal injunctive relief or caesponding declaratory relief is
appropriate respecting the classashole.” Fed. R. Civ. P. 23(b)(2). Moreover, the class must
also meet Rule 23’s “implicit requirement of ‘ascerédility,” meaning that the class is “defined
clearly and based on objective criteriaMullins v. Direct Digital, LLG 795 F.3d 654, 659 (7th
Cir. 2015).

Plaintiffs bear the burden of proving thiaey are entitled to class certificatiorDshana v.
Coca-Cola Cq.472 F.3d 506, 513 (7th Cir. 2006). Although class certification proceedings are
not “a dress rehearsal for the trial on the merikd€'ssney 669 F.3d at 811, for purposes of
deciding the certification questiaime Court does not presume thatadll-pleaded allegations are
true. SeeSzabo v. Bridgeport Machs., In@49 F.3d 672, 67677 (7th Cir. 2001). Rather,
before it allows a case to proceed as a classmathe Court “should make whatever factual and
legal inquiries are neceary under Rule 23.”Id. at 676. “A party seahg class certification
must affirmatively demonstrate his compliance wilie Rule—that is, henust be prepared to
prove that there are in fact sufficiently numerpasties, common question$ law or fact, etc.”

Wal-Mart Stores v. Duked 31 S. Ct. 2541, 2551 (2011). Buetehowing need not be “to a



degree of absolute certainty. It is sufficiene#ch disputed requirement has been proven by a
preponderance of evidenceMessner669 F.3d at 811. The Courteggises broad discretion in
determining whether class certification is apprdprgiven the particular facts of the caskeele
v. Wexler 149 F.3d 589, 592 (7th Cir. 1998).
1. Analysis

Plaintiffs seek to certffa Rule 23(b)(2) class of:

All Medicaid-enrolled children under the age of 21 in the State of lllinois who

receive in-home shift nursing or had reesl in-home shift nursing services, and

when they obtain the age of 21 years asnbjected to reduced Medicaid funding

which reduced the medical level of cavhich they had been receiving prior to

obtaining 21 years. This class definition does not include those persons who are

enrolled in the State of lllinois’ Medically Fragile Technoldggpendent (MFTD)

Medicaid Waiver program.
[29, at 1.] Plaintiffs present two theoridsr bringing claims under the Americans with
Disabilities Act (ADA), the RRabilitation Act (RA), and 42 U.S.C. Section 1983. First,
Plaintiffs argue that they areibg discriminated against becaudefendant’s policy of restricting
enrollment in the NPCS program to individuals urithe age of 21 puts Pldifis at risk of being
institutionalized or suffering serious harm. Tihisory of discrimination stems from the Supreme
Court’s decision iDImstead v. L.Cwhich held that developmentaliiysabled individuals should
be placed in community settings “when [1] thatsls treatment professionals have determined
that community placement is appropriate, [2] the transfer from institutional care to a less restrictive
setting is not opposed by thdéfexted individual, and [3] # placement can be reasonably
accommodated, taking into account the resourceiableato the State and the needs of others

with mental disabilities.” 527 U.S. 581, 587 (1999). Failure to comply with this integration

mandate constitutes unlawful discriminatioid. at 597.



Second, Plaintiffs argue that Defendant is discriminating between disabled persons aging
out of the NPCS program and disabled persagiag out of the MFTD program, as disabled
persons in the MFTD program continue to rec@iveome shift nursing services based on medical
necessity after they reach the age of 21 wdidabled persons inégftNPCS program do ndt. This
theory of discrimination stems from language Amundson ex rel. Amundson v. Wisconsin
Department of Health Servigewhich indicates that individuals with disabilities can establish
intra-class claims of discrimination by showing that they are being treated worse than persons with
other disabilities. 721 F.3d 871, 874 (7th Cir. 2013).

With respect to Plaintiffs’ first theory, Defdant does not disputediitiffs’ interpretation
of Olmstead However, Defendant does argue thatrRitis cannot satisfy the requirements of
Rule 23(a) or 23(b)(2). For threasons discussed below, the Cagtees that Plaintiffs fail to
satisfy the requirements of Rule 23 with respect to thiirsteadtheory of discrimination.

With respect to Plaintiffs’ second theoBefendant argues that Defendant misconstrues
the meaning oAmundson Specifically, Defendant argues tHBtaintiffs should not be allowed
to create a class action under the theory th&mkant does not offer them the exact same care is
provided to a non-comparable groofpdisable persons who have@cumented need for a ‘higher
level' of care that is more ‘technology depentdé [54, at 2.] According to Defendant,
Amundsordoes not provide a basis for finding thagraup is being discrimated against simply
because they do not receive the exact sameiteasfa different group whose medical needs are

greater overall. Id. at 1. Rather—according to Defentla-Plaintiffs are misconstruing dicta

% The Court notes that thosetire MFTD program have not always beetitkd to receive funding for services based
on medical necessity after reaching the age of 21. BedhadVIFTD program also relates to the Medicaid Act’s
ESPDT provision, enroliment in the program used to be lidendividuals under the age of 21. Individuals in the
MFTD program brought a class action agalbsefendant arguing that they were at risk of being institutionalized as a
result of the MFTD program’s age limit. Hampe v. HamqsNo. 10-cv-03121 (N.D. Ill.).] As part of a consent
decree in that case, Defendant agreed to continue proadinges to individuals ithe MFTD program after they
reached the age of 21.



from a Seventh Circuit case that merely exgeesconcern over “the notion that a state could
provide the ‘best available’ cate certain disabled groups andédiocre’ care to certain other
disabled groups merely because the |atizare had been more expensive.ld. at 1.

But Plaintiffs’ theory is not that they are dilatl to “the exact same care” [54, at 2], or must
be subject to the same program [34, at 11],rhther that the level atare to which they are
entitled should be determined by the saprecess—uncapped funding based on medical
necessity—as the MFTD population. Thus, evlethe programs do not serve comparable
populations [54, at 12] and the MFTD populati@eds a higher level of athan the NPCS/HSP
population, it still may be discriminatory und®&mundsoro provide the “best available” care for
group A and “mediocre” care for group B.

Ultimately, Defendant’s interpretation Amundsomay be correct, bubat goes directly
to the merits of Plaintiffs claim—not to whether Plaintiffs have satisfied the requirements of
Rule 23. Because the Court finds Plaintifin satisfy Rule 23 with respect to thamundson
theory of discrimination if the class definitionattered as provided below, the Court will grant
class certification with respect to thigory for the class defined below.

A. M ootness

As a threshold matter, the Court must adslf@efendant’'s argumentkat the claims of
named Plaintiffs Kevin Tan and Blake Doneganraomt. Article Il of the Constitution limits
federal-court jurisdiction to cases and controversielsS. Const., Art. lll, 8 2. “If an intervening
circumstance deprives the plaffitf a ‘personal stake in the outoe of the lawsuit,” at any point
during litigation, the action cano longer proceed and must be dismissed as mddehesis
Healthcare Corp. v. Symczy&69 U.S. 66, 72 (2013) (quotingwis v. Continental Bank Cotp.

494 U.S. 472, 477-78 (1990)). “As long as the parties have a concrete interest, however small, in

10



the outcome of the litigain, the case is not moot.Chafin v. Chafin568 U.S. 165, 172 (2013)
(quotingKnox v. Serv. Employees Int'l Union, Local 10967 U.S. 298, 307 (2012)).

Mr. Tan passed away on February 27, 2017ainkff recognizes thatir. Tan’s claims for
declaratory and injunctive relief thereforeeanoot. Accordingly, Mr. Tan, through his next
friend, seeks to voluntarily withdraw his claim for damages.

With respect to Mr. Donegan, Defendangwes that his claims are moot because
Defendant will offer him the same benefitsahgh HSP as he receives through the NPCS
program. Plaintiffs dispute i contention, however, citing tdocuments indicating that the
monthly budget proposed by HSP fdr. Donegan’s nursing servicesapproximately two-thirds
of his monthly budget from the NPCS program42, at 3 n.2.] Although Defendant indicates
that she has tentatively agreed to provide Mr. Donegan the relief he seeks, this agreement is still
tentative. Furthermore, Mr. Dogan is not just askinfpr a certain level of benefits. Rather,
Mr. Donegan is asking that his eligibility for-irome shift nursing services be determined based
on medical necessity. The Cothrerefore finds that Mr. Donega claims are not moot.

Regardless, Defendant has oahgued that the claims obmed Plaintiffs Donegan and
Tan are moot. That still leaves named Plaint@anpbell, Eaton, and Wines. Because at least
one of the named Plaintiffs hatanding, the Court may certify tiokass to the extent Rule 23's
requirements are otherwise satisfieohen v. Pac. Inv. Mgmt. Co. LI.671 F.3d 672, 677 (7th
Cir. 2009) (holding that only one meed plaintiff with standing is messary to certify a class).

Defendant’s standing argumtedoes not justify denying class certification.

11



B. Rule 23(b)

Defendant argues that Plaintiffs’ proposeldss fails to satisfy the requirements of
Rule 23(b)(2)! Rule 23(b)(2) permits abs certification where “the party opposing the class has
acted or refused to act on grounds that apply gepdcathe class, so thahal injunctive relief or
corresponding declaratory relief is appropriatgpezting the class as a whole.” Fed. R. Civ. P.
23(b)(2). “Subsumed in this rule are at tet@# independent requirements: The contemplated
equitable relief must be (1) ‘appropriate resper the class as a whl and (2) ‘final.”
Kartman v. State Farm Mut. Auto. Ins. C634 F.3d 883, 892 (7th Cir. 2011).

Defendant argues that certification under RA8b)(2) is inappropriate because Plaintiffs
have not shown that Defendant has acted or réftssact on grounds thapply generally to the
class. However, it is undisputétat those aging out of the BB program are no longer entitled
to receive EPSTD benefits aftegaching the age of 21. It éso undisputed that HSP—the
program that provides services to disabled@essgeing out of the NI program—places caps
on the amount of funding available for servicdsurthermore, Plaintiffeontend that Defendant
treats disabled persons aging out of the NP@§ram worse than disabled persons aging out of
the MFTD program, as Defendant allows the faliet not the former to continue to receive
in-home shift nursing services bdsen medical necessity after reaw the age of 21. Plaintiffs
request various forms of deddory and injunctive relief with respect to these class-wide
allegations. [26, at 34.]

With respect to those who are currendgeiving benefits througihe NPCS program, the

Court finds that it could ordefinal equitable relief respectinthat group as whole. For

* Given Rule 23(a)’s gatekeeping functions, generally courts analyze the Rule 23(a) factors berfioréotuinéther
plaintiffs satisfy one of the 23(b) requirementBell, 800 F.3d at 374. In this case, however, the Court has
determined that the class definition must be redefined éocltss to satisfy Rule 23(B)( Accordingly, the Court
first addresses Rule 23(b)(2)’'s requirements.

12



example, if the Court were to find that Plaintiffgshundsortheory is meritorious, the Court could
issue an injunction mandating that Defendaerttirdisabled persons aging out of the NPCS
program similarly as disabled persons agingobtine MFTD programbpy allowing both groups to
continue receiving in-home shift nursing servit@sed on medical necessity after reaching the
age of 2%

However, to the extent the class includiedividuals not currentlyreceiving benefits
through the NPCS program, the Cofimds that it could not orddinal equitablerelief respecting
the class as a whole. With respect to irdlals not currently receiving benefits through the
NPCS program, the Court wouldveato order that Defendantrduct individual evaluations to
determine the amount of servicesteadividual would be entitled taeceive if they were still in
the NPCS program. Rule 23(b)(2) applies onlyewla single, indivisible remedy would provide
relief to each class membeDukes 564 U.S. at 362—63. “An injunoti is not a final remedy if
it would merely lay an evidentia foundation for subsequent detenations of liability.”
Kartman 634 F.3d at 893. “That [Plaintiffs] hawaiperficially structured their case around a
claim for class-wide injunctive and declarataslief does not satisfy Rule 23(b)(2) if as a
substantive matter the reliefought would merelyinitiate a procesghrough which highly
individualized determinations dfability and remedy are madéhis kind of relief would be
class-wide in name only, and it would certainly not be finalJdmie S.668 F.3d at 499 (citation
omitted).

Here, by including individualsvho no longer receive ineime shift nursing services

through the NPCS program in theimoposed class definition, Plaiffisi are essentially asking the

® The Court notes that other pending lawsuits complicateattasysis. For example, Defendant has been enjoined
from re-evaluating the medical needs of NPCS beneficiaries due td.fev. Norwoodawsuit pending before
another court in this district. [Case No. 16-cv-3116, Dkt. 16.] It is unclear how radiefed in other lawsuits
against Defendant affect the merits ddiRtiffs case. To the extent relevathis should be addressed in any briefing
or arguments raised by the parties on the merits.

13



Court to issue an injunction requiring Defendémtreinstate benefits to those who no longer
receive these services. This is not permitted under Rule 23(bj2icago Teachers Union,
Local No. 1 v. Bd. of Educ. of City of Chicagd7 F.3d 426, 441 (7th CR015) (indicating that a
23(b)(2) class would be inappropriate where plaintiffs sought “individual relief such as
reinstatement or individually calculated damagethe form of back pay and front pay”).

Accordingly, the Court find& necessary to altehe class definitionwhich the Court can
do in its discretion. In re Motorola Sec. Litig.644 F.3d 511, 518 (7th Cir. 2011). Because the
Court would be required to ondendividualized relieffor claims brought on behalf of disabled
persons not currently receiving benefits throughNIPCS program, the Court will alter Plaintiffs’
proposed class to include only those currently receiving in-home stsfhgservices through the
NPCS program.

B. Ascertainability

Defendant argues that the sdacannot be certified becauBkintiffs’ proposed class is
overbroad and not ascertainabl&pecifically, Defendant arguesathPlaintiffs’ proposed class
definition does not satisfy the ascertainabiligguirement because (1) the class includes all
individuals who were ever enrolled in the G without any time limitation, and (2) the class
includes individuals that did nogceive in-home shift nursing services after turning 21 yet were
not now or ever faced with thesk of institutionalization. Fothe reasons discussed above, the
Court is limiting Plaintiffs’ proposed class defion to those currently receiving in-home shift
nursing services, which addresses both debdant’s ascertainability arguments.

However, the Court finds it necessary totiertalter Plaintiffs’ proposed class definition.
To satisfy ascertainability, the class must befifted clearly and based on objective criteria.”

Mullins, 795 F.3d at 659. “There can be no class action if the proposed class is amorphous or

14



imprecise.” Id. (citation omitted). A vague definition is problematic “because a court needs to
be able to identify whuwiill receive notice, whavill share in any recovg, and who will be bound

by a judgment.” Id. at 660. “To avoid vagueness, classmgfns generally need to identify a
particular group, harmed during a particular timenfe, in a particular t@ation, in a particular
way.” Id. “Rule 23 requires that aads be defined, and experiemes led the courts to require
that classed be defined clearly and based on objective critelda&t 659.

Given that Plaintiffs’ proposedlass is limited to indiduals who are subjected to a
reduced level of medical care when they reaehatie of 21, the Court would have to compare the
level of care received by each putative class negrpbor to their reaching the age of 21 to the
level of care that they would lentitled to receive after thepach the age of 21 to determine if
they fall within the scope of Plaintiffs’ pposed class definition. Based on the information
before the Court, it is not apparent that thialgsis could even be domer children who have yet
to apply for services through HSP.The Court finds that a more precise class definition is
necessary “to identify who will receive notice, who will share in any recovery, and who will be
bound by a judgment.”"Mullins, 795 F.3d at 660. Accordinglyhe Court concldes that the
following class definition best comports with thdura of Plaintiffs’ claims and the requirements
of Rule 23:

All persons in the state of lllinoishw have been approved by Defendant for

in-home shift nursing services when thegre Medicaid-elidple children under

the age of 21 through the nonwaiver Medicaid program, formerly known as the

Nursing and Personal Care Service(Q$) program, anevho are currently

receiving such services. This class digfoin does not include those persons who

are enrolled in the State of lllinoiMedically Fragile Technology Dependent
(MFTD) Medicaid Waiver program.

® |f Plaintiffs were able to demonstrate that this aralgsuld be conducted in an objective and precise manner, the
Court can alter the class definition any time beforal judgment. Fed. R. Civ. P. 23(c)(1)(C).

15



C. Rule 23(a)

1. Numerosity

The first requirement under Rule 23(a) iattithe putative class be “so numerous that
joinder of all members is impracticable.” Fed.@v. P. 23(a)(1). “While there is no threshold
or magic number at which joinder is impracticaladeclass of more than 40 members is generally
believed to be sufficiently numerous for Rule 23 purposeRifigswald v. County of DuPagE96
F.R.D. 509, 512 (N.D. Ill. 2000) (citations omitted)Further, “a plaintiff does not need to
demonstrate the exact number of class memhsrédong as a conclusion is apparent from
good-faith estimates.”Barragan v. Evanger's Dog & Cat Food Co., In259 F.R.D. 330, 333
(N.D. 1. 2009). Courts relpn “common sense” to determine whether an estimate of class size is
reasonable; however, estimates “may be based on pure speculatiorMurray v. E*Trade Fin.
Corp., 240 F.R.D. 392, 396 (N.D. Ill. 2006); see aMarcial v. Coronet Ins. Co880 F.2d 954,
957 (7th Cir.1989) (recognizing thgilaintiffs are not required to specify the exact number of
persons in the class'Yergara v. Hamptorb81 F.2d 1281, 1284 (7th Cir.1978) (“The difficulty in
determining the exact numbef class members does not puele class céification.”).

Where there are relatively fawembers in the putative classpurts consider a number of
factors in addition to class size in order to deiee whether the numerosity requirement is met.”
O'Brien v. Encotech Const. Servs., |03 F.R.D. 346, 350 (N.DIl.I2001). This includes
“judicial economy, the size of thedividual claims, the financial seurces of class members, the
ability of claimants to bring individual lawsujtand the geographic disbursement of the putative
plaintiffs.” Id. (citation omitted);Ladegaard v. Hard RocKoncrete Cutters, Inc2000 WL

1774091, *4 (N.D. Ill. Dec.1, 2000)).
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Here, Plaintiffs have submitted evidence aading that as of April 1, 2016, there were 411
children receiving services from the NPCS progra[29-1, at 1.] Most—if not all—of these
individuals would fall witln the Court’s altered aks definition. This isufficient to satisfy
Rule 23(a)’s numerosity requirement.

Even if there were a relatively small numbemafividuals that fell vithin the scope of the
altered class definition, the Court would still fitieht joinder would be impracticable because of
the particular circumstances of the proposed class members in thisRlas#iffs and the class
have health issues and limited financial resources (as evidenced by their participation in the
Medicaid program), making it is less likelyat they would brig individual suits. N.B. v. Hamos
26 F. Supp. 3d 756, 769 (N.D. Ill. 2014) (“The putaitl@ss consists of an extremely vulnerable
population because of their youth—in most casegldintiffs would need an adult next friend to
initiate suit—severe health issues, and limitedrfaial means, all of which make individual suits
impracticable.”). Furthermore, given that thesslancludes individuals across the entire state, it
would be impracticable to expePlaintiffs and the class to participate in one lawsuit even if
joinder could be accomplishedd.; see alséields v. Maram2004 WL 1879997, at *5 (N.D. Ill.
Aug. 17, 2004) (“Because the class members rdhideighout the state, and because they are
disabled and therefore are oftef limited financial resourcegpinder would be particularly
difficult in this case.”). Accordingly, the Courtnfils that Plaintiffs haveatisfied Rule 23(a)’s
numerosity requirement because the class s rfemerous that joinder of all members is
impracticable.”

2. Commonality
For a class to be certified, guessts of law or fact must exisommon to the class. Fed. R.

Civ. P. 23(a)(2). Only one common questiomésessary to satisfy Ru23(a)’'s commonality
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requirement. SePukes 131 S. Ct. at 2556 (“We quite agrbat for purposes of Rule 23(a)(2)
even a single common question will do.” (citetj internal quotatiomarks and alterations
omitted));Walker v. Bankers Life & Cas. CQ007 WL 2903180, *4 (N.D. Ill. Oct. 1, 2007) (“Not
all factual or legal questionsisad in a lawsuit need be commmso long as a single issue is
common to all class members.”). Howevarpearficial common questns—Ilike whether each
class member shares a characteristic or “suffareiolation of the same provision of law"—are
not enough. Jamie S. v. Milwaukee Pub. SoB68 F.3d 481, 497 (7th Cir. 2012) (quotDgkes
131 S. Ct. at 2551). Commonality thus requiresramon issue capable of class-wide resolution,
“which means a determination of its truth or figiswill resolve an issuehat is central to the
validity of each one of the claims in one strokedDukes 131 S. Ct. at 2551. Thus, in order to
bring otherwise highly individdeed claims as a class, thdass must establish systemic
violations or an illegal policy.Jamie S.668 F.3d at 497.

Here, Plaintiffs set forth a list of common guiess that they contend are each sufficient to
satisfy Rule 23(a)’s commonality requirement:

a) Whether the Defendant viotad the ADA and RehabilitatioAct by reducing the level of
funding for persons receiving in-home shift sing services througbefendant’s program
commonly referred to as the Nursing and Beas Care ServicgNPCS) program which

resulted in a reductioof medical services.

b) Whether the Defendant discriminates agaihstPlaintiffs and putative Class by treating
them worse than person with other disabilities.

c) Whether the Defendant discringites against the Plaintifésxd putative Class when they
age out of the NPCS program at the ag@Igfas they receive disparate treatment from
those persons who age out of METD Waiver program at age 21.

d) Whether the Defendant by providing Medichihefits of in-home shift nursing based on
medical necessity to those persons agimg of the MFTD Waiver program and not
providing in-home shift nursing services basednedical necessity those persons aging
out of the NPCS program is unlawful discrimination under the ADA.
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e) Whether the ADA and Rehabilitation Act petrthe Defendant to reduce the level of
funding which results ia reduction of medical services fdisabled persons after the age
of 21, even though there has been nangje in their medical needs.

f) Whether a fundamental alteration of thenldlis disability programs would occur if the
Defendant provided funding to continue the séawel of services for the Plaintiffs and the
putative Class when they turn the age of 21 years.

g) Whether the lllinois disability programs camasonably accommodate a modification to
their existing programs to allow Plaintiffs and the putative Class to continue to receive the
same level of care in the community evhthey turn the age of 21 years.

h) Whether compelling an increase in the “exwapal care rate” for persons exiting the
NPCS program into the Illinois Home Ses Program is unreasonable under the ADA
and Rehabilitation Act.

[29, at 2-3; 30, at 9.] With respect to the questionstinglato Plaintiffs’ Amundson
theory—questions (b), (c), and (d)—Defendant does not specificallyssddhether any of these
guestions are capable of class-wide resolution, thereby satisfying Rule 23(a)’s commonality
requirement. Rather, Defendant getlg contends that PlaintiffSAmundsortheory is legally
deficient. InAmundsonthe Seventh Circuit indicated that disabled persons might be able to
establish discriminatory conduct under the ADA &whabilitation Act by showing that they are
being treated worse than anatlggoup of disabled persons721 F.3d at 874-75. Defendant
argues that Plaintiffs cannot proceed on underthi@sry of discrimination because those in the
MFTD program have greater medical needs aljemaking those in the MFTD program an
inappropriate comparison group. [54, 1-2Whether those in théAFTD program are an
appropriate comparison group to those in the Np@§ram, however, is a mis question that is

capable of class-wide resolutidn.Indeed, the answers to questions (b), (c), and (d) would

determine on a class-wide basis whether Plairddfdd establish discrimination under the theory

" |f for some reason it later becomes apparent that these merits questions cannot be determinedvwidalass
the Court may always decertify the clasBhillips v. Sheriff of Cook Cty828 F.3d 541, 558 (7th Cir. 2016)
(affirming district court’s decision tdecertify a Rule 23(b)(2) where there was‘proof of a systemic practice which
could tie all the claims together”).
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set forth inAmundsorf Thus, with respect to PlaintiffsAmundsontheory, Plaintiffs have
satisfied Rule 23(a)’s commonality requirement.

With respect to the questions relating to Plainti@&nsteadtheory, however, Plaintiffs
have not identified any issues tltain be resolved oncass-wide basis. Again, Defendant does
not address whether the specific questioaatified by Plaintiffs relating to the@Ilmsteadheory
are capable of being addressed on a class-widge. basstead, Defendantgerally contends that
Plaintiffs fail to identify any standardizedonduct on the part of Defendant, making any
class-wide determination impossible. [34, at 110efendant contendthat “[tlhere is no
evidence that anyone in the NPCS program was subjecgedniform policy that cuts in half or by
some other substantial amount the level of in-da@mift nursing services” for those turning 21.
Id. The Court disagrees that those aging oth@NPCS program are not subjected to a uniform
policy. Those enrolled in the NPCS programeartitled to receive in-home shift nursing services
based on medical necessity—as péthe state’s EPSDT obligatis—while those who age out of
the NPCS program are not. This is precisely why the Court is certifying a class with respect to
Plaintiffs’ Amundsoriheory.

But Plaintiffs have not identified any way tietermine on a class-wide basis that named
Plaintiffs and the putative class are at risk ohbenstitutionalized as a result of this policy, which

would be necessary to estahliseir claims based on th€tmsteadheory® After reviewing the

8 The Court finds that questions (a) and (e), standing alone, are too broad to satisfy Ridec@8apnality
requirement. When viewed in conjunction with morediic questions (b), (c), and (d), the Court finds these
guestions raise common issues that can be establishedassavide basis. With respect to questions (f), (g), and
(h)—which relate to whether Plaintiffs and the puttdlass can be reasonably accommodated and to Defendant’s
fundamental alteration defense—the Court finds that thession® only are capable of class-wide resolution to the
extent that they relate to systemic failures or illegal conthat can also be proven on a class-wide basis. Thus, to
the extent these questions relate to Plaintisiundsortheory, the Court finds thélhese questions are capable of
class-wide resolution. To the extent these questions relate to Plaintiffs’ Olmstead thdwygtbethand, the Court
finds that these questions are not capable of class-wide resolution.

° Plaintiffs rely extensively oRlampe v. Hamgsvhich held that Rule 23(a)’'s commonality requirement was satisfied
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initial briefing on Plaintiffs’ amended motion fatass certification, the @irt was not satisfied
that any named Plaintiffs or putative class membare at risk of institutionalization. Without
any indication that any of theamed Plaintiffs or putative ass members were at risk of
institutionalization, it would be diftult to find that there is a systemisk of institutionalization
as a result of Defenddstpolicy. But in order to bring otheise highly individuéized claims as
a class, the class must establish systemic violations or an illegal pdiieyie S.668 F.3d at 497.

The Court requested supplemental briefing tbe issue to give Plaintiffs another
opportunity to establish the kind of systemic risat would be necessaty satisfy Rule 23(a)’s
commonality requirement. In Plaintiffs’ supplentarbrief, Plaintiffs ontend that “Plaintiffs
Donegan, Campbell, Eaton and Wines were at rigkstitutionalization at the time of the filing of
the Complaint and are still at risk of institutionalization without receiving the necessary medically
required in-home shift nursing sews,” [51, at 3], but Platiffs do not offer any evidence
supporting this contention. Instead, Plaintiffs argue that because Defendant determined the
in-home shift nursing services were deemed ‘icaly necessary” for Plaintiffs in the NPCS
program, Plaintiffs are at risk dking institutionalized if they nlonger receive these “medically
necessary” services. But “necessary medica”eaas defined by the relevant statute—is not

defined as care necessary to prevent instituizataon. “Necessary medal care’ is that care

because there was a “common rud of operativéact.” 2010 U.S. Dist. LEXIS 125858, at *9. In that case, the
court certified a class of disabled pars in the MFTD program bringing discrimination claims based on their claimed
risk of institutionalization. However, unlike the named Plaintiffs in this case, the named Platgifhjpepresented
evidence that he was at risk of institutionalization. Hemnore, individuals are onljigible for the MFTD program

if Defendant found that they “would require a level of qgavided in a hospital or skilled nursing facility” but for the
provision of in-home services, demonstrating that the MFTD population is categorically at risk of being
institutionalized without receiving appropriate services. Findigmpewas decided befor@/al-Mart Stores v.
Dukes which made clear that the common nucleus of operative facts “must be of such a nature ¢tagable of
class-wide resolution—which means that determination oflitk tr falsity will resolve an issue that is central to the
validity of each one of the clais in one stroke.” 564 8. 338, 350 (20)1 BecauséHampedid not focus on
whether there were class-wide questions capable of producing class-wide answers—as maridiated—tie
Court finds the case of limited persuasiveness.

21



which is generally recognized as standard mediaed required because of disease, disability,
infirmity or impairment.” 89 Ill. Admin. Code § 140.2(b).

Plaintiffs also attempted to show that theag at risk of being stitutionalized by arguing
that because there are soméividuals in the MFTD programeceiving the same number of hours
of in-home shift nursing services as Plaintiffs, and because individuals are only eligible for the
MFTD program if Defendant found that they “woulejuire a level of care provided in a hospital
or skilled nursing facility” but for the provision af-home services, it must also be true that
Plaintiffs also would otherwise require “a lewdlcare provided in a hospital or skilled nursing
facility.” Plaintiffs admit, howeverthat individuals in the NPCS prograiio not have to show
that but for the provision of in-home care, theyuld require a level afare provided by a hospital
or skilled nursing facility. [51, aB.] Named Plaintiffs therefe have failed to provide any
evidence indicating that any of them ateisk of being institutionalized.

The Court recognizes that Plaintiffs’ claimed riglnstitutionalization is part of the merits
analysis of their claims based @imstead but analyzing Rule 23'sequirements frequently
entails resolution of merits issuedaime S.668 F.3d at 493. BeforedlCourt allows a case to
proceed as a class action, it “stlboiake whatever factual andyfd inquiries are necessary under
Rule 23.” Szabg249 F.3d at 676. Here, where Plaintiftsre not presented evidence sufficient
to conclude that any named Plaintiffs are at risk of being institutionalized, it is difficult for the
Court to find that there is a systemic risk @dtitutionalization resultinfrom Defendant’s policy.

Plaintiffs have likewise failed to provideny evidence indicating that any significant
portion of the putative class areraék of being institutionaliz¢ Plaintiffs only identified one
putative class member Matthew Kaye who they claiat risk of being institutionalized as a result

of Defendant’s policy. Plaintiffs offer a doctor’s affidavit substantiating this claim. Defendant
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contests this conclusion, poing to the fact that even thoudlr. Kaye may not be entitled to
receive the same number ofhome shift nursing hours aftezaching the age of 21, he will be
able to receive the assistance of a Home Hestle who will be able to provide the services
Mr. Kaye needs. Defendant furthmints to the fact that Mr. Kaye&iministrative appeal is still
pending and the fact that Mr. Kaye is also reiogl benefits through a separate waiver program
administered by the Division of Developmental Disabilities to challenge Plaintiffs’ claim that
Mr. Kaye is at risk of institutionalization. Eveassuming that Plaintiffs are correct that Mr. Kaye
is at risk of being institutionalized, it is cleom this discussion that determining whether any
putative class members are at risk of being uisbmalized would be a ghly individualized fact
determination—making class certification with respect to Plaintiif@mstead theory
inappropriate.

Given that Plaintiffs havenly presented evidence indicating that one putative class
member is at risk of institutionalization, the Coundf that Plaintiffs have failed to show the kind
of systemic failure or illegal policy necessaoyestablish commonality under Rule 23(a) with
respect to PlaintiffsOImsteactheory™®

3. Typicality

The Court finds that Plaintiffs have satsf Rule 23(a)’s typiddy requirement with

respect to theiAmundsortheory, but not with respect to th€imsteadtheory. Claims of the

class representatives and class memnlare typical if they arisedim the same practice or course

1% The Court is not saying th@msteactlaims can never be raised in a clag®ac It is possible that a class may be
able to identify a systemic failure or policy that is linkedheir claimed risk of institutionalization. For example, in
Colbert v. Blagojevichthe court held that Plaintiffs satisfied tt@mmmonality element where they sought “to require
defendants to enact standasdl policies and procedures for placing eligible disabled individuals in the community”
to satisfyOlmstead’'sntegration mandate. 2008 WL 4442597, at *5 (N.D. Ill. Sept. 29, 2008). Should Plaintiffs
identify this kind of systemic failure, Plairfsfcould again seek to certify a class unde©ansteadtheory. Based

on the facts before the Court now, however, the Court does not find the kind of systemic violation sudficient t
establish commonality under Rule 23(aJhe same is true with respect te tBourt’s typicality and adequacy of
representation analysis.
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of conduct and are based on the same legal thelieele 149 F.3d at 595. Typicality and
commonality are closely relatedRosario v. Livaditis 963 F.2d 1013, 1018 (7th Cir. 1992).
“Typical does not mean identical, and the typigaequirement is liberally construed.'Gaspar

v. Linvatec Corp.167 F.R.D. 51, 57 (N.D. Ill. 1996). Tyallity is meant to ensure that the
claims of the class representatives/e the “same essential chaeaistics as the claims of the
class at large.” Retired Chicago Police Ass'n v. City of Chicagd-.3d 584, 596 (7th Cir. 1993).
“The essence of the typicalityqeirement is captured by the ratithat as goes the claim of the
named plaintiff, so go the claims of the clas®keiter v. Microsoft Corp.436 F.3d 461, 466 (4th

Cir. 2006) (internal quotations omitted).

In arguing that named Plaintiffs’ claims are hygtical of the class, Defendant argues that
the named Plaintiffs’ claims cannot be typical a tihass when they are not even typical of each
other. In making this argumemgefendant identifies factual diffence between the type of care
needed by each named Plaintiff, the amount o each named Plaintiff is entitled to receive
through other programs such as HSP, and the efforts (or lack thereof) that each named Plaintiff has
made to ensure that they receive care though other programs such as HSP.

With respect to Plaintiffs’ theory of discrimination basedfmundsonnone of these
factual differences identified by Bendant are relevant to the ledla¢ory presented by Plaintiffs.
Plaintiffs claim that the level of care they reeeshould be determined through the same process
used to determine the level of care provideaother group of disableddividuals—the medical
necessity analysis used to determine the sesvihose in the MFTD pgram are entitled to
receive. Determining whether Plaintiffs havatst a valid cause oft&mn under this theory does
not require an examination of each classmiper’'s individual situation. Class members

individual medical problems arg@evant where the issue is thecess used to determine what
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services class members are entitled to receN8. v. Hamos26 F. Supp. 3d 756, 771 (N.D. Il
2014) (“If the services are ‘medibanecessary,’ the origin of theondition is irrelevant.”). The
named Plaintiffs’ claims relating todhr theory of discrimination based é&imundsorarise from

the same policy of Defendant and are basedhensame legal theory—namely, that Plaintiffs
illegally discriminate against those in the NP@®gram by not allowing them to continue to
receive services based on medical need afi@ching the age of 21, ld those in the MFTD
program are allowed to continue to receive s®wvibased on medical need after reaching the age
of 21. Thus, the Court finds that Plaintiffs haatisfied Rule 23(a)’'ypicality requirement with
respect to theiAmundsortheory of discrimination.

With respect to Plaintiffs’ theory of discrimination based Ofmstead however,
Defendant’'s argument is well taken. In detming whether Plaintiffs are at risk of
institutionalization, the factual differences relatinghe type of care needed by each Plaintiff, the
amount of care each Plaintiff is entitled tee®e through other programs such as HSP, and the
efforts (or lack thereof) that ela Plaintiff has made to ensuteat he or she receives care though
other programs such as HSP all become relev@ased on these factual differences, it cannot be
said that as go the claims of named plaintiffsgeahe claims of the class. Furthermore, it is
possible (or even likelpased on the evidence before the Caid} none of the named Plaintiffs
are at risk of institutionalizatioyet members of the clasire at risk of ingutionalization and can
establish an Olmstead claim. It cannot be #aéd named Plaintiffs’ claims are typical of the
class in that situation. TheoGrt therefore finds that Plaiffs fail to satisfy Rule 23(a)’s

typicality requirementvith respect to the®Imsteadheory.
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4, Adequacy of Representation

Finally, the Court finds thatPlaintiffs have satisfiedRule 23(a)'s adequacy of
representation argument with respect to temundsontheory, but not with respect to their
Olmsteadtheory. Before a class will be certified, Rule 23(a)(4) requires that named plaintiffs
show that “the representative pastwill fairly and adequately protect the interests of the class.”
For the adequacy requirement todagisfied, the claims and interestf the named Plaintiffs must
not conflict with those of the class, the class espntatives must have sufficient interest in the
outcome of the case, and class counsel must be experienced and comRetaatl Chicago
Police Ass'n v. City of Chicag@ F.3d 584, 598 (7th Cir. 1993).

Here, Defendant does not argue that clemsnsel is not sufficiently experienced or
competent. Indeed, based on the Court’'s owmerence with Plaintiffs’ counsel and prior
determinations of counsel’'seguacy in similar class actiobsfore other courts, seeg.,Hampe
v. Hamos2010 U.S. Dist. LEXIS 125858 (N.D. Ill. No22, 2010) (finding the same counsel to be
fit to serve as class counsel), the Court findsRteaintiffs’ counsel is sufficiently experienced and
well-versed in the subject matter to adequately represent the class.

Defendant argues that Mr.obegan and Mr. Tan do not haaesufficient interest in the
outcome of the case, as their claims are mo#4, at 13.] Defendant also argues that
Mr. Campbell will not be an adeqeeclass representative, becauswitichave to spend too much
time explaining how he is at risif being institutionalized whethe can feed, bathe, and dress
himself.” 1d. Similarly, Defendant argues that Ms.t&aand Ms. Wines will not be adequate
class representatives, because they will hawdevote too much time “explaining why the State
violated the ADA and the Rehaltdtion Act even though they did thapply for the services they

claim they need.” Id.
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With respect to PlaintiffSsAmundsortheory, the Court finds these arguments are without
merit. As discussed above, the Cdumtls that Mr. Donegan’s claims basedAmundsorare not
moot, as Mr. Donegan is requesfithat the benefits hheceives be determined based on medical
necessity and not based on his DON sc¢brdsurthermore, the specific defenses identified by
Defendant are relateto Plaintiffs’Olmsteadheory, not theiAmundsortheory. Thus, the Court
finds that named Plaintiffare adequate class represamés with respect to theikmundson
theory.

With respect to Plaintiff©lmsteadtheory, the Court finds Dendant’s arguments to be
more persuasive. To begin, the Court agrees thaitPi will not be able to serve as an adequate
class representative for discrimination claibesed on the risk of stitutionalization, as the
evidence before the Court does not indicateamy manner that Mr. Campbell is at risk of
institutionalization. In fact, the Court finds thraine of the named Plaintiffs will be able to serve
as adequate class representatives for discrimmataims based on the risk of institutionalization.
As discussed above, there is no evidence befor€thist indicating that named Plaintiffs are at
risk of institutionalization. Agai, the Court notes that this determination is closely tied to the
merits of Plaintiffs claims. Notleeless, it cannot b&aid that named Plaintiffs have a sufficient
interest in pursuing dcrimination claims undédlmsteadvhen they are not themselves at risk of
institutionalization. The Court therefore finds that named Plaintiffs cannot adequately represent
class members who might be able to leisth discrimination based on the risk of
institutionalization.

The Court also finds it problematic that some named Plaintiffs failed to complete the

paperwork required by HSP. Itnst apparent at this time, howeytrat this failure presents any

1 To the extent Plaintiff Tan’s claimseamoot, Plaintiffs have already agreed that Mr. Tan should be dismissed from
this case.

27



conflict of interest between thesamed Plaintiffs and the clas#t therefore is premature to deny
certification on that basisKohen v. Pac. Inv. Mgmt. Co. LL.671 F.3d 672, 680 (7th Cir. 2009)
(“To deny class certification novecause of a potentiabnflict of interest that may not become
actual, would be premature.” (citations omitted)).
1. Conclusion
For the foregoing reasons, the Court grarasniffs’ motion for class certification [29] in
part. The Court certifies the following clagiindividuals with repect to PlaintiffSsAmundson
theory of discrimination:
All persons in the state of lllinoishv have been approved by Defendant for
in-home shift nursing services when thegre Medicaid-elidple children under
the age of 21 through the nonwaiver Medicaid program, formerly known as the
Nursing and Personal Care Service($) program, anevho are currently
receiving such services. This class d#ifon does not include those persons who
are enrolled in the State of lllinoiMedically Fragile Technology Dependent

(MFTD) Medicaid Waiver program.

This case is set for further status egon January 12, 2018 at 10:30 a.m.

Dated:DecembeRl,2017 M

RobertM. Dow, Jr
UnltedStatelestrlct Judge
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