Caiarelli v. Taylor et al Doc. 23

UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

In re CHARLES EDWARD TAYLOR, II, )
) Chapter 11
Debtor. ) No. 12-16471
)
)
PATRICIA J. CAIARELLI, as Guardian, ) 16 C 11502
)
Plaintiff-Appellant, ) JudgeGaryFeinerman
)
VS. ) Appeal from: No. 12 A 1188
)
CHARLES E. TAYLOR, Il, Debtor, )
)
DefendantsAppellee. )

M EMORANDUM OPINION AND ORDER

Patricia Caiarelli, acting as guardifor her minor son, sought relief under Federal Rule
of Civil Procedure 60(b)(6) from a 2013 bankruptoyrtorder dismissindor lack of standing
heradversary proceedirgpanst the debtorCharles Taylor Il (“Taylor”) Docs. 1, 1-4.The
bankruptcy court denie@aiarelli’s motion andsheappeals. Doc. 1. The bankruptcy court’s
judgment is affirmed.

Background

Except where noted, the background is taken from the bankruptcy court’s opinion,
Caiarelli v. Taylor (In re Taylor)No. 12 A 1188 (Bankr. N.D. Ill. Oct. 12, 2016) (reproduced at
Doc. 14).

In 2005, William Ross Taylor (“William3-Taylor’s brother and Caiarelli’'s ex
husband—died in a boating accide@aiarelli’'s and William’sminor son, Alexander, was the
primary beneficiary oWilliam’ s estate. Taylor wasnitially, the estate’s personal

representative; he was later replaced by Michaabyear.
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In 2006,0n Alexander’s behalfCaiarellisued Taylor in Washington state court, alleging
that he misapppriated from the estatands intendedor Alexander. The case proceeded to a
jury trial, after which, in December 2011, the state cawdrdedheestate a $1.4 rition
judgment. On April 3, 2012, Longyear executed a document on the estate’s behalf thaegurpor
to assign the state court judgment to Caiafetlcollection

Three weeks later,oApril 23, 2012, Taylor filed for Chapter 11 bankruptcy. On July
31, 2012, Caiarelli commenced this atsary proceeding againsaylior. Caiarellisought,
essentiallya finding thafTaylor's judgmentdebt to tle estate was nedischargeable and a
ruling thatAlexander was entitled to some of Taylor’s property.

Taylor moved to dismiss the adversary proceeding on the ground that Caiaredli lacke
standing to enforce the state court judgment. Taylor argued that Caiarddileedo proe that
the judgment waactuallyassigned to her, pointirig a letter from thatatejudge questioning
whether Caiarelli had completed all the steps necessary to effectuate the adsidxftaen
reviewing the state judge’s letter adnelaringargument orits significancePoc. 10 at 286-322,
the bankruptcy coutteldthat Caiarelli had failed to establibkr standing to bring the adversary
proceeding andismissedt on March 20, 2013ld. at 254, 322-329The dismissal order was
docketed the next day, March 21. Doc. 5-2 at@3iarelli did not appedhe dismissal to the
district court nor did she move the bankruptcy court for reconsideration.

Instead, Caiarelli returned to the Washington state cohre she féd a motion to
ratify the estate’s attemptedsignmento her of itgudgment against TaylorThe motion was
granted, andhe state court enterech order ratifying the assignment on the morningil 2,
2013 retroactive to the date of the assignmeexecution Doc. 12 at 98 Caiarelli’'sdecision

to obtainthe ratification ordeset offa kerfuffle back in the bankruptcy coumyo days later, on



April 4, Taylor moved for sanctions, contending that Caiarelli’'s state court motionedbiath
the statutory discharge and plan injunctions then in effect. Doc. 15 at 262. The bankruptcy cour
granted the motion after an evidentiwgaring and enteregcivil contempt order agast
Caiarelli and her attorneys, which led to monetary sanctions and vacaturatiftbation order
Caiarelli appealed the contempt ordée district courteversed the ordemnd, on further

appeal, th&eventh Circuit affirmed the district coui$ee In re Taylqr793 F.3d 814 (7th Cir.
2015). In relevant part, the Seventh Circuit ltblat Caiarelli’s seeking thatification order
wasneither an impermissible attempt to collect a debt covered kstdaheory discharge and
plan injunctionsjd. at819-21, nolan impermissible “collateral attack” on the bankruptcy court’s
dismissal ordend. at 821-22, but rather simply an effort to “muster additional evidence” in
preparation for bringing a Rule 6Q(motionin the bankruptcy court—which would kége
Seventh Circuit added, a permissible means by which to seek to undo the juddna¢821.
But the Seventh Circuit cautioned:

The bankruptcy court retains exclusive jurisdiction to determine whether

Caiarelli has standing to pursue the adversary proceeding against Taylor.

Upon receipt of the ratification order, the bankruptcy court is free to take it,

leave it, or otherwise do with it what it pleas&ee also McCormic¢iR30

F.3d at 327 (a court’s decision to reinstate a case under Rule 60(b) amounts to

“discretion piled on discretion.”) (internal quotation marks and citation

omitted). As Appelleescounsel aptly noted at oral argument, the road to
collection is artuphill battle:

Id. at 822(citation omitted)

Undaunted, Caiarelitommenced the charg&he first returned to Washingtstate court
and, on October 9, 2015, secured reinstatement of the ratification order. More than ftngr mont
later, on February 18, 2016, Caiarelli mowbe bankuptcy courtfor relief from the dismissal

order under Rule 60(b)(6), a catchall provision under which a party may, “[o]n motion and just



terms,” obtain relief fronajudgment for “any othereason that justifies relief.SeeFed. R.
Bankr. P. 9024 (incorporating Civil Rule @0).

The bankruptcy courtedhied relief, reasongthat Caiarellwas merely rehashing the
legalmerits of thdong-inal dismissalorder, Doc. 14 at7-8; failed to show the sort of rare and
extraordinary circumstances that meriid&k@60(b)(6) reliefjd. at 89; had“elected not to pursue
a number of readily available legal options that would have preserved her standmgrasy
and obviated the need to file a Rule 60(b) mqtiah at 310; and had no good excuse for the
neaty threeyear delay betweeentry of the dismissal order and her Rule 6@j)xnotion—
especially the four months that passed between the revival of the ratificatenro©ctober
2015 and her filing of the Rule 60(b)(6) motion in February 2@il&t 10. Finally, the
bankruptcy court rejected Caiarellifsvitation to grant the motiohased on a balancing of the
equities explaining that such balancing was impermisstiriea Rule 60(b) motion and that,
regardless, anlgarmto Alexander was “a direct conseznce of the litigation decisions made by
Ms. Caiarelli and her attorneys to allow the Dismissal Order to become fidakt 11.

Discussion

The sole question on appeal is whether the bankruptcy court abused its discretion in
denying Caiarelli’'s Rul&0(b) motion. Rule 60(b) st:

On motion and just terms, [a] court may relieve a party or its legal

representative from a final judgment, order, or proceeding for the following
reasons:

(1) mistake, inadvertence, surprise, or excusable neglect;

(2) newlydiscovered evidence that, with reasonable diligence, could not have
been discovered in time to move for a new trial under Rule 59(b);

(3) fraud... , misrepresentation, or misconduct by an opposing party;

(4) the judgment is void,;



(5) the judgment has been satisfied, released or discharged; it is based on an
earlier judgment that has been reversed or vacated; or applying it
prospectively is no longer equitable; or

(6) any other reason that justifies relief.

As noted, Caiarelli invokes only the sixth, catchall prong.

“[R]elief from a judgment under Rule 60(b) is an extraordinary remedysagcinted
only in exceptional circumstancesBakery Mach. & Fabrication, Inc. v. Traditional Baking,
Inc., 570 F.3d 845, 848 (7th Cir. 2008ge also Kathrein v. City of Evanstaib2 F.3d 680, 690
(7th Cir. 2014)Willis v. Leping 687 F.3d 826, 833 (7th Cir. 2012). Relief under Rule 60(b)(6)
is more extraordinary stillSee Neuberg v. Michael Reese Hosp. Fouri8 F.3d 951, 955 (7th
Cir. 1997) (calling Rule 60(b)(6) an “even more highly circumscribed exceptiaj ralg
already limited to exceptional circumstance&)ovident Sav. Bank v. Popovjchl F.3d 696,
700 (7th Cir. 1995) (“In a rule already limited in application to extraordinary cstamoes,
proper resort to th[e] ‘catch all’ provision is even more highly circumscribedtie burden is
on the movant to establish that hers areetteptional circumstances that clear the Isee
Ramirez v. United Stateg99 F.3d 845, 851 (7th Cir. 201®)hoice Hotels Int'l, Inc. v. Grover
792 F.3d 753, 754 (7th Cir. 2015). Aad an appedltom thedenial ofa Rule 60(b)(6)motion,
the court reviews for abuse of discretion onkpreaning the universe of cases that will qualify
for relief on appeais tinier still. See Neuberdl23 F.3d at 955 (“[B]oth the Supreme Court and
[the Seventh Circuithave been perfectly clear that the matter lies within the sound discretion of
the [lower]court ...and that an appellate court will rarely disturb a [loveenjirts decison on
this kind of motion.”).

Most circumstancethat qualifyfor Rule 60(b) reliefnvolve “factual informationthat
comes to light only after the judgment, and could not have been learned e&leash v.

Yuswak 308 F.3d 758, 761 (7th Cir. 2002)hat is especially true of the Rule 60(b)(6) catchall.



See Lowe v. McGramill Cos., 361 F.3d 335, 342 (7th Cir. 2004) (explaining that Rule 60(b)(6)
usuallyappliesonly if “there is just no way the party seeking to set aside the judgment could
have discovered the ground for doing so within a year of its entryt’a Minimum—to have

even guncher'schance of meeting this standard Rule 60(b)(6) motion must be brought
“within a reasonable timeFed. R. Civ. P. 60(c)(1seeArrieta v. Battaglia 461 F.3d 861, 865
(7th Cir. 2006) Ingram v. Merrill Lynch, Pierce, Fenner & Smith, In871 F.3d 950, 952 (7th

Cir. 2004) (“Although there is no hard and fast rule as to how much time is reasonable for the
filing of a Rule 60(b)(6) motion, we look at the interest in finality, the reasortkdattelay, the
practical ability of the litigant to learn earlief thegrounds relied upon, and the consideration of
prejudice, if any, to other parties.”) (internal quotation marks and bracketea)rit maynot

be premised on a melegal errorsee Gleash308 F.3dat 761 (“[L]egal error is not a proper
ground for relief under Rule 60(b)."Marques v. Fed. Reserve Bank of CR86 F.3d 1014,

1017 (7th Cir. 2002) (“A legal error by thiestrict court is not one ahe specified grounds for
such a motion. In fact it is a forbidden ground”).; and—dispositive here-#*“cannot be used

to make arguments that could have been raised on appeal or in a timely motion for
reconsideration under Federal Rule of Civil Procedure 59(@)dy v. Advocate Health &

Hosps. Corp, 442 F. App’x 236, 237 (7th Cir. 201FBee alsdrepanier v. City of Blue Island
364F. App'x 260, 263 Tth Cir. 2010) (“A litigant may not use Rule 60(b) to challenge errors
that could have been brought in an appeal from the underlying judgfiiéetplaintiff]

challenged only the district colgtreasoningn the underlying judgment, errors that could have
been raised in a timely appeal, and therefore the pooperly denied the motion.”Kiswaniv.
Phoenix Sec. Agency, Iné34 F.3d 741, 743 (7th Cir. 2000])T]he grounds for setting aside a

judgment under [Rule 60(b)] must be something that could not have been used to obtain a



reversal by means of a direct appealGhleash 308 F.3cat 761 (“A contention that the judge
erred with respect to the materials in the record is not within Rule 8&{¢x)peelse it would be
impossible to enforce time limits for apped&l/hat Gleash really wants is to take a latedayed
appeal from the district judgeinitial order, using Rule 60(b) to reopen the window. That is not
a proper use of the rule .”);. Bell v.Eastman Kodak Cp214 F.3d 798, 801 (7th Cir. 2000)
(“The ground for setting aside a judgment under Rule 60(b) must be somethinguidatat
have been used to obtain a reversal by means of a direct appéalBierg 123 F.3d at 955
(“[A] motion under Rule 60(b)(6) is not a substitute for a timely motion in the district court to
reconsider or a timely appeal .").

Caiarelli contends, contrary to the cases just cited, that the failure to punsiadya
appeal or seek reconsideratmmthe issue in question doestforeclose relief under Rule
60(b)(6), citingBrennan v. Midwestern United Life Insurance ,G&0 F.2d 999 (7th Cir. 1971),
for support. Doc. 6 at 19; Doc. 17 at 17-19. Brénnanis distinguishable; the movants there
were unnamed, absent class members at the time judgment was agéénstithem, and so had
avalid excuse forfailing to seek redress sooné&eeBrennan 450 F.2dat 100304. Moreover,
the movants iBrennaninvoked not onlythe Rule 60(b6) catchallon which Caiarelli
exclusiwely relies, but also Rule 60(d), id. at 1001, which helped tip the balance in their favor,
id. at 1003 granting relief in part becausg is at least arguable that the dismissal of movants’
claims is void”). Indeed, the passagg@m Brennanon which Caiarelli relies actually states the
very rule she contends does not exigthile Rule 60(b) is not a substitute for an appeal the
finality of judgments ought not be disturbed except on very narrow groatitderal
construction should be given the rule to the end that judgments which are void or are \wéhicle

injustice not be left standing.Brennan 450 F.2d at 1003 (emphasis added).



Caiarelli also citetocal 332, Allied Industrial Workers of America v. Johnson Controls,
Inc., 969 F.2d 290 (7th Cir. 1992), for the proposition thatetheno “inflexible”rule against a
party’s obtainingRule 60(b) relief whent could have but did natppeal. Doc. 17 at 17 (quoting
Local 332 969 F.2d at 292)) (empha®mitted) That casés even less helpful to hem Local
332 the Seventh Circuit denied Rule 60(blief in large parbecaus¢he movant had previously
“electednot to pursue an appeal969 F.2d at 292 (emphasidded. Local 332justsupports
the unremarkable proposition that rare circumstancea partymayobtain Rule 60(b) relief
evenif it did not appeal, buhat relief isunavailable if the partgeasonablyouldhaveappealed
but did not. Ibid.

Caiarelli has no excuse faot pressindnerargumentsagainst the bankruptcy court’s
dismissal ordeeitherin a Rule 59(e) motion or through an appeal. The bankruptcy counlEs
dismissing headversary proceeding for lack of standing, docketed on March 21,2838 3n
appealabldinal judgment. See United States v. Pe&95 F.3d 763, 769 (7th Cir. 2010) (“[T]he
dismissal of an adversary proceeding is an appealable final order even thoughktiu@tcy
case continues.”)Under theBankruptcy Rules, entry of that order starfourteenday clock
for Caiarelli to file either a CiviRule 59(e) motion for reconsideration or a notice of appsaé
Fed. R. Bankr. P. 8002(a)(1) (requiring a notice of appeal to be filed “within 14 daythafter
entry of the judgment, order, or dee being appealed”fed. R. Bankr. P. 9023 (allowirgjvil
Rule59 motions to be brought “no later than 14 days after entry of judgmeiitig effective
date of thedismissalorder was March 21, 2013, so Caiarelli il April 4, 2013 to pursue
either avenue of reliefSee Fed. R. Bankr. P. 9021 (“A judgment or order is effective when
entered under Ru003.”). Gucially, theWashingtorstate court issued the ratification order

on the morning oApril 2—whenCaarelli still hadmorethan two days left tsmake arguments



based upon that order to the bankruptcy court in a timely Rule 59(e) motion, or tthpness
an gpeal to the district court, caf a minimumto requesan extensiofrom the bankruptcy
court of the deadline talé a notice of appealSeeFed. R. Bankr. P. 8002(@)(A) (“[T]he
bankruptcy court may extend the time to file a notice of appeal upon a party’s motisn tha
filed ... within the time prescribed by this rule.”So Caiarelli could have invoked the
ratification order as a ground for relief in either a timely appeal or a timetypmfor
reconsideration. And the ratification order is the only new piece of informati@amse since the
entry of the dismissal order, as Caiarelli admits in makitigeitornerstone of her Rule 60(b)
motion. Doc. 17 at 7-8 (“The fact that was discovered post entry of the order disrthgsing
Adversary Proceeding was the Washington Court Ratification Ordéj....

Caiarellis primaryjustification for not pursuing reconsideration or appgdhat Taylor’s
contempt motion in the bankruptcy cothrad the practical effect of stopping [her] ability to
address the Dismissal OrdeDoc. 6 at 10. In essence, she contends that from the time Taylor
filed his contempt motion until steecured reversal of the bankruptcy court’'s contempt order,
she was ndireeto contest the dismissaf her adversary proceedingpoc. 6 at 10-11see also
Doc. 17 at 14 (“The Rule 60(b)(6) motion had to wait on the Ratification Order which in turn
had to wait on the contempt and sanctions order to be revarsgdhen for such reversal to be
upheld by the Seventh Circuit.”'his argument has at leasto fatal flaws. First, Caiarelli
offers no authority for the proposition that contempt proceedings in the bankrugpécy ca
foreclosel her ability to appeal the dismissatler—and there is no apparent reason why they
would have.The statute establishing Caiarelliight to appeal from a bankruptcy court order,
28 U.S.C. § 158(a), contains no such exception. And Caiarelli points to no case in which the act

of challengingthe dismissal of an adversary proceeding was held to violate an injunction in the



bankruptcy proceeding or was otherwise held to be contempt&aegnd, even granting
Caarelli's incorrectpremise that the contempt motispendency somehow precluded her
appealing the dmissal order, her argument would still fdoecause Taylor did not file his
contempt motion until April 4—two daysafter the ratification order was enterezhd the day on
which the dismissal order was set to become.final
Perhaps Caiarellidd an inkling that the contempt motion was in the works, and that
made her gwshy about invoking the ratification order on appeal or in a reconsideration motion.
Even if so, that is not a good reason for not appealing or seeking reconsideCaiiarmelli
already had crossed theiliicon when shebtainedthe ratification order, anidis unclearhow
much additional foddeactually wsing that ordewould have given Tayl&s contempt motion
Soevenif Caiarelli and her attorneys opted not to seek relief from theissstnordebased
uponthe ratification ordebecause they anticipated the contempt proceedings and did not want to
weakertheir hand, that was a strategic cheiand a dubious one at that. Rule 60(b) is not a
vehicle for attorneys to take mulligans on strategic mistaBes. Eskridge v. Cook Cnt$77
F.3d 806, 810 (7th Cir. 2009) (“Since counsel made a deliberatgtr choice to dismiss the
federal lawsuit and proceed against Cook County in state court, counsel’s incssessinaent of
the consequences of that choice did not compel relief under Rule 60(b).”) (internébguota
marks omitted)McCormick v. City bChicagq 230 F.3d 319, 327 (7th Cir. 2000) (denying Rule
60(b) relief because “when a party makes a deliberate, strategic choice tslsettiannot be
relieved of such a choice merely because her assessment of the consequences wd3.incorrect
In herreply brief, Caiarelli falls backo arguing hat, because tH@nkruptcy court’s
contempt order required hervacatethe ratification orderthat vacatueventually “would have

terminated any Rule 59(e)otionor appeal.” Doc. 17 at 16[here isno wayto knowif thatis
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how the appeal or reconsideration motion would have played out, since she did noejplesue
option. And Caiarelli provides no support for the proposition that a Rule 60(b)(6) movant is
excused from pursuing other avenuesatief solely because those avenues might later prove
futile. That isfor good reasonyhatever elsenighthave happened in Caiaredlihypothetical,
we already know all we need to do about wdidthappen. When the sun rose on April 3, 2013,
and again on April 4Caiarelli had a valid ratification order hand, no contempt proceedings
were underwayandyet she stilldid not seek reconsideration@fappeafrom the dismissal
order. That conscious decision to forgo more conventional remsdigstbars her now,
nearly three years latdrom obtaining extraordinargelief under Rule 60(b)See Gray442
F. App’x at 237;Trepaniet 364F. App'x at 263 Kiswani, 584 F.3d at 7435leash 308 F.3dat
761 Bell, 214 F.3d at 801.

Conclusion

For the forgoing reasons, the bankruptcy court’s denial of Caiarelli’'s Rulg®0(b)

drte

motion is affirmed.

July 17, 2017

United States District Judge
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