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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

DARNELL BROWN,

Petitioner, No. 17 C 0014
V.
Hon. Virginia M. Kendall
RANDY PFISTER, Warden,
Stateville Correction Center ,

N N N N N N N N N

Respondent.

MEMORANDUM ORDER AND OPINION

Pursuant to 28 U.S.C. 8§ 2254, Petitioner RHrBrown, a prisoner incarcerated in
Stateville Correction Center, filed thigo se petition for a Writ of Habeas Corpus claiming
ineffective assistance of iat counsel, abuse of discreti by the trial judge, and the
unconstitutionality of his sentence. Respondemdy Pfister moved to dismiss Brown’s Habeas
Petition as time-barred. For theasons set forth herein, Respamdefister’'s Mdaion is granted
[15] and Brown'’s petition is dismissed.

BACKGROUND

Following an October 2000 bench trial iretiCircuit Court of @ok County, Petitioner
Darnell Brown was convicted adggravated criminal assault, criminal sexual assault, armed
robbery, home invasion, aggravatedawful restraint, and unlawfuéstraint. (Dkt.15 at 1, Dkt.

9 at 1.) On January 22, 2001 the trial court sentenced Brown to 30 years of imprisonment. (Dkt.
9 at 3.) Shortly after the sentence, Brown figeblotice of Appeal to #lllinois Supreme Court
on January 31, 2001ld) The State filed a writ of mandamusd.f On March 21, 2002, the

lllinois Supreme Court issuedcanditional writ of mandamus—Petitioner’s convictions were
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affirmed on appeal, his sentena@uld convert to natural life.ld.) On August 19, 2003, the
lllinois Appellate Court affirmed Petitioner’s gaictions, and pursuant to the conditional writ on
April 4, 2003, Brown'’s sentence rweerted to natural lifeld.)

On August 14, 2003, attorney Ronald G. Drafiled an initial pos-conviction petition
on Brown’s behalf. But Draper failed to filedcketing statement or record on appeal in the
matter and on April 14, 2006, atlinois Appellate Court dismissethe petition for want of
prosecution. (Dkt. 9 at 4, 6). The Attorney di&ration & Disciplinary Commission of the
Supreme Court of lllinois (“ARDC”) later imposed30-day suspension against Attorney Draper
due to his failure to appeal Brown'’s first post-conviction petitiarre Ronald Gregory Draper,
07CHO0046 (ARDC Nov. 18, 2008)In re Ronald Gregory Draper, 07CH0046, Compl. (ARDC
May 30, 20075. On November 29, 2007, a new attorney for Brown filed a second post-
conviction petition with the tal court, raising, among othessues, Brown’s ineffective
assistance of counsel. (Dkt. 9 at 6.) The tr@airt subsequently denied the second petition on
March 30, 2016. (Dkt. 9 at 7, 11.)®vn then petitioned this Couir a writ of habeas corpus
on December 30, 2016. (Dkt. 1.) Pfister moved to dismiss Brown’s petition on March 23, 2017.
(Dkt. 15.)

DISCUSSION

I. Brown’s Habeas Petition is Untimely

Pursuant to 28 U.S.C § 2244(d)(1), 8 2254 motiares subject to a one year period of
limitations that begins to run on the latest of the following: (1) the date the judgment becomes
final by “the conclusion of direateview or the expiration of éhtime for seeking such review;”

(2) the date that a State actiorpmaliment to filing is removed3) if a new constutional right

! https:/iwww.iardc.org/rd_databe/disc_decisions_detail.asp
2 https://www.iardc.org/rd_databe/disc_decisions_detail.asp



was recognized by the Supreme Gand applied retroactively, thehe initial date that a right
was asserted; or (4) the date that the clamclaims’ factual predicate could have been
discovered through due diligencehe limitations period typically commences on the date the
petitioner’s judgment becomes final by either twaclusion of direct review or the time for
seeking such review expires. 28 U.S.C. 2244)@)\)1 A judgment becomes final when both the
conviction and sentence are enteigatton v. Sewart, 549 U.S. 147, 156-57 (2007).

Here, Brown’s sentence became final on May2003, thirty-one days after the Circuit
resentenced him in compliance with thmois Supreme Court's mandamus ordsge People v.
Marker, 908 N.E.2d 16, 19 (lll. 2009) (thirty-day period for filing notice of appeal from final
judgment).On August 14, 2003, the date Brown filed imigial post-convicton petition and one
hundred days after the final judgment, thenitations period tolled28 U.S.C. §2244(d)(2)
(statute of limitations tolls for the “time during which a properly filed application for State post-
conviction or other collataf review...is pending.”)Pace v. DiGuglielmo, 544 U.S. 408, 410
(2005),Martinez v. Jones, 556 F.3d 637, 638-39 (7th Cir. 2009he statute of limitations did
not run again until March 30, 2016—the date Brasvelccessive petition for leave to appeal
was deniedSee Lawrence v. Fla., 549 U.S. 327, 332 (2007) (“|Astate postconviction petition
application remains pending until the applioatihas achieved final resolution through the
State’s postconviction procedures.Brown would have needed to petition for a writ of habeas
corpus before December 20, 2016 or before 265 days terminated—the remainder of the
limitations period—after March 30, 2016. Instead, Brown petitioned for a writ of habeas corpus
on December 30, 2016, ten days after the statiditlimitations had expired. Accordingly,

Brown'’s petition is denied as untimely.



Il. Equitable Tolling does not Apply to Brown'’s Petition

Equitable tolling does not salvage Brown'stiften. Equitable tolling of the limitations
period is available only when the petitioner sBoYl) that he has been pursuing his rights
diligently, and (2) that some extraordinary circumstance stood in his way and prevented timely
filing.” Holland v, Florida, 560 U.S. 631, 649 (2010). A circumstance is deemed extraordinary
when the delay is both “both extraordinand beyond its controlLombardo, 860 F.3d at 552.
The petitioner bears the burdehproving equitable tollingld ; Ray v. Clements, 700 F.3d 993
1020 (7th Cir. 2012). Further, the thregha$ high to trigge equitable tolling.Lombardo v.
United Sates, 860 F.3d 547, 551-52 (7th Cir. 201Tgrpenter v. Douma, 840 F.3d 867, 870
(7th Cir. 2016)cert. denied sub nom. Carpenter v. Srahota, 137 S. Ct. 2300 (2017) (“equitable
tolling is an extraordinary remedy that is ‘rarely grantedUjted States v. Marcello, 212 F.3d
1005, 1010 (7th Cir. 2000) (“...the threshold necessanyigger equitable tolling is very high,
lest the exceptions swallow the rule”).

Brown alleges that such eabtrdinary circumstance transpired when his post-conviction
counsel, Draper, failed to appeal his first pastangction petition, resultig in the dismissal of
Brown’s appeal and Attorney Drape ARDC suspension (Dkt. 22 at 5)in re
Ronald Gregory Draper,: 07CH0046, (ARDC Nov3, 2008). However, Brown concedes that the
Court granted him leave to filds successive post-caotion petition due to Attorney Draper’'s
failure to file Brown’s firg post-conviction apgal in 2005 and 2006. (Dkt. 22 at 3) re
Draper, Compl. at *1. The statute of limitatie did not again run until March 30, 2016—when
the Court denied Brown’s PLA. Thus, Drapecenduct did not impact the limitation period’s

accrual.



Moreover, although Attorney Draper’s conduas likely not “a garden variety claim of
excusable neglect,” it did not rise to the llewé egregiousness such that it “creat[ed] an
extraordinary circumstance wanting equitable tolling.Holland v. Florida, 560 U.S. 631, 633
(2010). InHolland, the Supreme Court reversed and reneaithe appellate court’'s dismissxil
a state prisoner’s habeas petition as untimelgm prisoner repeatedly corresponded with his
post-conviction counselld. In the correspondences the prisoner corrected his attorney’s
miscalculated limitation’s period and admonished the attorney to file his petition. Further,
despite the prisoner’s consistent pleas for infdram, the attorney failed to communicate with
prisoner for years and failed tofamm him of the Florida SupreenCourt’s decision in his case.
The attorney’s failures “seriousfyrejudiced a client who therebystowhat was likely his single
opportunity for federal habeas review of thefianess of his imprisament and of his death
sentence.ld. at 653. Here, Attorney Draper’s conductl diot “seriously prejudic[e]” Brown:
the Court granted him leave to file his sucoesgost-conviction petidn. It was not until the
successive post-conviction appeal’s dismissabry after Attorney Drap’'s conduct, did the
limitation’s period begin to accrue again. Addialy, the record lacks sufficient evidence
demonstrating that Brown, unlike the petitionerHalland, diligently interacted with Attorney
Draper regarding his casgee also Modrowski v. Mote, 322 F.3d. 965, 9687th Cir. 2003)
(...clients, even if incarcerated, must vigilantlyersee, and ultimately bear responsibility for,
their attorneys’ actions or failures”). Becaus®Bn fails to demonstrate how his appeal denial
logically contributed tamissing the statute of limitations when Attorney Draper’s failures did not

prejudice or impact Brown’s time accruafjuitable tolling is not applicable.



lll. Trial and Post-Conviction Attorneys Actions do not Constitute State Action

Lastly, Brown argues that his trial and postraation attorneys’ failures to adequately
represent him constitutes State action that impeae ability to timely file his petition. 28
U.S.C.8 2244(d)(1)(B) allows for thetatute of limitations to toll when an impediment created
by State action existtloyd v. Van Natta, 296 F.3d 630, 632—33 (7th Cir. 2002). The limitations
period only begins to ruwhen the state created “impediment” is removed-However,Brown
has failed to allege an impediment to his abildytimely filing as a result of State action. His
trial counsel, a public defender, was not actimgler the color of state law when representing
Brown. Polk Cty. v. Dodson, 454 U.S. 312, 325 (1981) (“a publiefender does not act under
color of state law when performing a lawyer's iiadal functions as counsel to a defendant in a
criminal proceeding.”) Further, court appointed counsel in post-conviction proceedings is not a
state actor and énefore his delay does not constitute state ac8emalso Powersv. Chandler,
458 F. Supp. 2d 713, 715-16 (N.D. Ill. 2006) (citideprgia v. McCollum, 505 U.S. 42, 53 n. 9,
(1992) where public defenders and appointed couastbns that delay imesolution of state
post-conviction petition does not constitute state action).

CONCLUSION

For the reasons set forth above, this Court grants Respondent’s Motion to Dismiss
Brown'’s Petition for Writ of Habeas Corpustase-barred pursuant to 28.S.C. § 2244(d). The

petition is dismissed with prejudice and the Galenies Brown a certificate of appealability.

Kendall ~~

AViyginia M-
tedStatedDistrict Judge
Date: January 29, 2018



