Doe v. Columbia College Chicago et al Doc. 64

IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

JOHNDOE,
Plaintiff, CaseNo. 17-CVv-00748

V. Hon Amy J.St.Eve

— N N N

COLUMBIA COLLEGE CHICAGO, et. )
a., )
)

Defendants. )

MEMORANDUM OPINION AND ORDER

AMY J. ST. EVE, District Court Judge:

On November 7, 2017, Plaintiff John ®¢'Doe”) brought the present Amended
Complaint against Defendants Jane Roe arldrtlmia College Chicago (“CCC”), collectively
“Defendants,” in which he added a breach of mxttclaim against CCC to his previous claims.
Before the Court is CCC’s motion to dismise tireach of contract claim brought pursuant to
Federal Rule of Civil Procedure 12(b)(6). ree following reasons, the Court grants CCC'’s
motion to dismiss.

BACKGROUND

This case arises from an alleged sexsahalt that ocaved at CCC and the discipline
that resulted from that alleged assault. rRifiiand Defendant Roe we both students at CCC in
2015, and after they had a selkmeraction on December 11, 2015, Roe accused Plaintiff of
sexually assaulting her when she was incapacithy alcohol. (R. 1, Compl. 1 4, 22-23.) CCC
then suspended Plaintiff for the 2016-17 academic year—a decision Plaintiff claims was

wrongful. (d. Y 23.) Doe alleges that CCC violatedatgn policies by failing to adequately
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address his complaints of harassment anslispending him withowufficient evidence of
misconduct.

In considering this motion, the Court presumes familiarity with the background of this
action as set forth in its primwus order and does not recite a detailed background here. The
Court will provide a brief factual and procedubalckground focusing on the allegations relevant
to Doe’s breach of contract claim.

l. Procedural Background

On October 25, 2017, the Court dismissed all Doe’s claims against CCC. (R. 47, October
25, 2017 Opinion.) The Court dismissed Doe’s TiMelaims largely because Doe failed to
allege that any harassment or discriminatiosiféered was gender-based and because he failed
to allege that CCC treated similarly sitedtindividuals differently than him.Id;)) The Court
dismissed Doe’s promissory estoppel claim firgdihat the language in CCC'’s policies did not
constitute the type of unambiguous proeniequired to support such a clainhd.X The Court
also dismissed Doe’s other lllinois common law clainid.) (Although the Court gave Doe
leave to amend these claims, Doe has inclulde@xact claims theddrt dismissed without
adding new allegations to attempt to cure thedsfin his original clans. Accordingly, these
claims remain dismissed.

In his Amended Complaint, Doe only adds oesv claim—a breach of contract claim in
Count XI. (R. 50, Am. Compl. 11 209-13.) CCC nawves to dismiss this claim.

Il. The Incident and CCC'’s Investigation

In February 2016, Roe filed a complaint Wi C alleging that Doe sexually assaulted

Roe on December 11, 2015 when she was incapacitated by aldoh§l4.) In her complaint,

Roe alleged that, without consebie kissed her, disrobed hayuthed her genital area and rear



end, put Roe’s hand on his genital area, and palgiprevented her from leaving the room.
(Id., Ex. A1 28.} On February 3, 2016, Sarah Shaal@®C’s assigned investigator, met with
Doe to discuss Roe’s allegatioasd at that initial meeting, [@adid not identify any witnesses
or additional evidence.ld. 29.) Shaaban created an intake form after this meeting, and the form
indicates that Doe and Roe mefail 2015 and began texting casuallyd.(129.) The form also
indicates that Doe took LSD on Decemberldfore his encounter with Roeld,(130.) In the
meeting, Doe told Shaaban that he and Roe edgagmnsensual oral sex and kissing, and that
she texted him the next day indicating that she had a good tiche.Shabaan also met with
Roe and created an intake form after this mgetirhich states that Roe told Shabaan that Doe
had engaged in sexual conduct witheRehile she was incapacitatedd.(133.)

On February 26, 2016, Doe met with Beyekhderson, CCC'’s TitléX Coordinator,
who informed him that she had determineat tinder CCC’s Student Sexual Misconduct Policy
& Procedures (“SMP”), she belied a hearing was necessarid. 15, 17.) Doe responded with
a letter on March 13, 2016, in which he indicateat any allegations of sexual misconduct were
false and informed Anderson that Roe and her friends had defamed him and physically assaulted
him. (d.1; Am. Compl. 11 8-15, 28.) Doe alleges thatfpromptly reportethe physical assault
to security. Id. T 30.) CCC Assistant Genéf2ounsel Adam Weiss sponded to Doe’s letter
and asked Doe to provide him with the namethefindividuals who assaulted him and posted
about him on social media. (Ex. Al 19.) éddid not provide those names, and instead,

indicated that he had already provided thuses to a CCC security guard, Marco, who

1 In providing the factual background, the Court nftefers to documents réileg to CCC’s investigation

and hearing, which Doe attached to his Amended Complaint. As noted below, when ruling on a motion to
dismiss, the Court may consider documents attached to the pleadings without converting the motion into a
motion summary judgment, as long as the documentefeed to in the complaint and central to the

claims. See Adams v. City of Indianapolf@2 F.3d 720, 729 (7th Cir. 2014); Fed. R. Civ. P. 10(c).
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explained that he was already awaf allegations against Doeld(22.) Doe requested that
CCC provide any information it klecollected about the defan@atiand assault incidentsld

In response, Anderson requesteaneet with Doe, and he declined to do so without
representation.Id. 23-24.) On March 29, 2016, Anders@plied that Doe could bring a
support person pursuant to the SMRI. 25.) Doe responded that he wla prefer to discuss the
matter over email, and noted that Rdelsnds “flipped [him] off” on campus. 1d. 26.)

Anderson responded that she wotltbk into” that incident. Kd. 27.) On April 8, 2016, Doe
sent CCC a social media post that stated: “@oualdozy one of my best friends punched [Doe]
in the face. [IJt was immediately reported te fholice and the dean. Isn’t that cute.” (Am.
Compl. 31.) On April 8, 2016, CCC Associate Dadiison-Taylor responded to Doe in a
letter stating that CCC was not able to initiatlentify the student, bubhat CCC had addressed
the issue with the female studemid asking Doe to inform himftiie student interacted with him
atall. (d. { 32.) Ron Sodini, Associate VP for Cam@adety, also contacted Doe and met with
him on April 14 and April 18 to address his concerns. (Ex. Al 54, 56.)

On or about April 22, 2016, Doe informedC that a CCC student texted Doe’s then
girlfriend, who is now his wife, and told her hesna “rapist” who was “luky he has his teeth.”
(Am. Compl.f 40.) On April 25, 2016, CCC sent Doe a letter informing him that CCC had
spoken to the student and told him not teehany contact with Doe or his wifeld({ 41.) CCC
also contacted Doe’s step-mother to informthat CCC was addressing the issues with Doe.
(Ex. Al 72-73.) Despite these communicatiddse alleges that CCC refused to accommodate
Doe’s wife when she wanted to be in a differdass than Roe after Roe threated to fight her on
social media. Ifl.) Doe alleges that these interactiors ewidence of CCC'’s repeated refusal to

discipline students who were engaging italiation in violation of Title IX. [d. 11 42-43.)



[1I. CCC'’s Disciplinary Proceeding
Doe claims that he repeatedly put CCC ona®that its disciplingrproceeding violated
its own policies. If. § 45.) In a March 13 letter, for example, Doe informed CCC of the
following violations, among others:
e SMP § XIV(C)(1) — “the Coordtiator . . . shall serve . . . the Respondent with written
notification than an Actionable claim hasdn filed, a description of the type of
Sexual Misconduct alleged . . ., and the investigator’s name.”
e SMP § XIV(C)(2) — “the Coordinator shallest . . . the Respondent to apprise [him]
of [his] rights under this Policy and to . provide . . . notice of the types of

information that likely will be didosed during the investigation. . .”

e SMP § 1 Xll — CCC “shall complete auequate, reliable, and impartial
investigation.”

(Id.) CCC responded by informing Doe that its pekcwere designed to comply with the rules
and regulations issued by the Departmerdiication’s Office of Civil Rights (“OCR”),
including providing due process tioe alleged perpetrator and @oying procedures designed to
lead to supportable decisiondd.(11 46-47.)

Doe claims CCC violated its own policies besa it completed its fivestigation” of the
incident and scheduled a disciplinary heaflefpore Doe had access to Roe’s complaint and
allegations and then informed Doe of Roe’s aations in person not by mail or email as CCC'’s
policy requires. Ifl. 1 48.) At the time of Doe’s eeting with CCC officials, CCC had only
provided Doe with an email asking him to meet,email prohibiting him from entering certain
CCC buildings, and an email stating that heynave violated CCC’s sexual misconduct policy.
(Id. 1 49.) Doe claims that he wtmis denied the opportunity raia conflict ofinterest issue
with regard to the CCC investigator or to sub@vidence and witnesses, and that he was not

updated on the status of the investigatidd. Y 50.)



Despite Doe’s allegations, Anderson did pag/Doe with a letter on April 4, detailing
the allegations against him aresponding to the concerns in®s March 13 letter. (Ex. Al 28-
31.) CCC's Title IX Deputy Coordinator alsoate Doe and offered to arrange an academic
advisor for Doe, schedule a meeting with Anderson, or provide academic accommodétions. (
54.) On April 19, Anderson sent Doe a lettesa&ing the hearing press and the rights of
both parties. Ifl.) The letter explained that Roe hactused Doe of three types of sexual
misconduct, and noted that although he coulccrmds-examine withesses at the hearing, he
could submit questions to the Hearing Pankl. 54-55.) The letter notethat both Roe and
Doe had met with Shaaban one time, that hermeetings between &kban and the parties
occurred, and that interim remedial measuwere available to both partiesd. 64-56.) The
letter also explained that eaghrty would be able to reviethie investigation materials, but
neither party could review traing materials or a log of alvestigation materials.ld.) Doe
disagreed with much of Anderson’s letiera response lettelated April 22, 2016. 1. 57-62.)

On April 22, Anderson wrote a letter to ®providing a timeline for the investigation,
instructing him to provide any additional withessand offering him the opportunity to meet the
investigator in person.ld. 65-66.) Doe submitted a writtestatement to CCC on April 25,

2016. (Am. Compl. 1 53.) In the statement, Doe provided the names of multiple witnesses he
and Roe interacted with the night of the incidemd claimed that their physical interactions were
completely consensualld() Doe also claimed that he had suffered retaliation and that he would
be willing to withdraw from CCC and not rgap if CCC would allow him to withdraw in good
standing. Id.) Doe claims that he wrote this statent because CCC refused to identify the
policies he was accused of violating, refusemhttude facts he submitted in its investigation,

and refused to provide him with infortien about the evidence Roe providett. {f 54-57.)



On April 26, CCC provided Doe with a copy of the information Roe submitted, and on
April 27, Doe responded to Roe’s submission. (Ex. A1 71.) That same day, CCC informed Doe
that he had a right under the SMP to review athefinvestigation materials after the issuance of
a notice of hearing letterld() Anderson also informed Doe that CCC would consider a request
to submit a toxicology report.Id;) On April 29, Anderson also responded to Doe’s request for
accommodations and asked him for information about the classes for which he needed an
accommodation. d. 74.) The parties engagedaddditional communications about
accommodations, but ultimately, they never occurrédl. 76, 78, 94.)

On May 6, Anderson wrote to Doe informgi him that CCC would hold a hearing and

advising him of the specific allegations agaimsn and his rights during the hearindd. 83-
84.) On May 8, Doe responded by asking to reviewvitivestigation materials and asking for a
hearing date that would allow him 10 days to review the materi@s85.) On May 12, 2016,
CCC provided Doe with access to the investigafibe, but Doe still did not receive CCC'’s
investigator’s interview notes. (Am. Comfiff 58-59.) Doe alleges that the investigative file
did not contain information about Roe’s recapimedical treatmentnd he claims CCC
removed this exculpatory information from the filéd. {f 60.) On May 15, Doe requested a
hearing on May 23, and CCC ultimately scheduled the hearing for May 23. (Ex. A1 94, 139.)

Doe and his advisor attended the CCC mggras well as CCC'dtarney, the Hearing
Panel Members, and Roe and her adyiatio attended by Skype. (Am. Compl62.) The
Hearing Panel found by a preponderance of tideece that Roe falsely alleged that Doe
physically held her down and that he forcedtoeengage in non-coessual kissing. Id. T 63.)
Nevertheless, the Hearing Panel found Depoesible for sexually assaulting Roe after

determining her testimony was manedible than Doe’s.ld.) Specifically, the Panel found by



a preponderance of the evidence that Doe \adlgte SMP by, without Roe’s consent, disrobing
Roe, touching her genital area and rear endinguRoe’s hand on his genital area, performing
oral sex on Roe, and ignoring Roe’s repeatgdests for the sexual interaction to stolal., EX.
Al 139.) As aresult, on June 7, 2016, CCC suspended Doe for the 2016-17 academic year and
barred him from ever living in a CCC resme hall. (Am. Compl. 1 64.)

On June 23, 2016, Doe appealedilearing Panel’s decisionld(  65.) In his appeal,
Doe claimed that he did not assault Roe thiatl CCC conducted an inadequate and biased
investigation. Id.) Doe argued in the appeal that Roade contradictory statements, that a
toxicology expert proved shveas not unconscious the nighttbg incident, he passed a
polygraph test showing he did resault Roe, and three stottestated that Roe was not
incapacitated. I{.) Doe’s appeal claimed that CCCissestigation did not comply with the
SMP and resulted in a biased decidioat CCC should have reversedd.X On July 11, CCC
acknowledged receipt of Doe’s timely appeal and sent it to Roe for a resplthgde66() Roe
responded on July 8, and on July 13, CCC assigree&t#iff as the Appeals Officer for Doe’s
appeal. Id. 11 67-68.) On July 15, Doe sent CCCttelechallenging Steiff for having a
conflict of interest because he created an atiloical documentary etigd “How Will | Tell?
Surviving Sexual Assault” that told theosf of a victim of sexual assaultld({ 69.) In
response, CCC replaced Steiff with Elizabeth Ba&&rg an Associate Professor of Science and
Mathematics. I¢. 1 18, 70.) Davis-Berg rejectéabe’s appeal on August 22, 2016d.{ 71.)
V. Breach of Contract Allegations

Doe alleges that he enrolled at CCC anid paition, fees, and other expensekl. |
210.) He alleges that he did so in relianod with reasonable egptation that CCC would

implement and enforce CCC policies and that thpmdieies would comply with applicable law,



including Title IX. (d.) Doe claims that CCC policieseate an express contract, or
alternatively, an implied in law or in facontract between Doe and CCC, and CCC repeatedly
breached its own policies and ®s rights under Title IX incquorated into CCC policies.Id
11 211-12.) Doe further allegestine, at all times, comptienvith CCC'’s policies, and CCC'’s
breaches were wrongful, without justification, and caused him damagde¥.2(3.)

LEGAL STANDARD

“A motion to dismiss pursuant to Federall®af Civil Procedurd 2(b)(6) challenges the
viability of a complaint by arguing that itifa to state a claim upon which relief may be
granted.” Camasta v. Jos. A. Bank Clothiers, Int61 F.3d 732, 736 (7th Cir. 2014). Under
Rule 8(a)(2), a complaint must include “a shard @lain statement of the claim showing that the
pleader is entitled to relief.” Fed. R. Civ.8a)(2). The short and plain statement under Rule
8(a)(2) must “give the defendatfatir notice of what the clen is and the grounds upon which it
rests.” Bell Atlantic v. Twombly550 U.S. 544, 555 (2007) (citation omitted). Under the federal
notice pleading standards, a plaintiff's “factudéghtions must be enough to raise a right to
relief above the speculative levelTwombly,550 U.S. at 555. Put differently, a “complaint
must contain sufficient factual matter, accepted as toustate a claim to relief that is plausible
on its face.” Ashcroft v. Igbhal556 U.S. 662, 678 (2009) (quotifigrombly,550 U.S. at 570).

In determining the sufficiency of a complaimtder the plausibilitgtandard, courts must
“accept all well-pleaded facts as true and drawaralsle inferences in the plaintiffs’ favor.”
Roberts v. City of Chicag817 F.3d 561, 564 (7th Cir. 2016). When ruling on motions to
dismiss, courts may also considdocuments attached to hleadings without converting the
motion into a motion summary judgment, asd as the documents are referred to in the

complaint and central to the plaintiff's claimSee Adams v. City of Indianapolfgl2 F.3d 720,



729 (7th Cir. 2014); Fed. R. Civ. P. 10(c). Because Plaintiff attaches photocopies of documents
involved in CCC'’s investigation &t are central to his clairthe Court may consider these
attachments in ruling on the present motion.
ANALYSIS

Non-Breach of Contract Claims

Other than adding a breach of contract cl@@ount Xl), Doe has not amended any of the
allegations from his initial Complaint, which the Court dismissed as to CCC. In his Response,
Doe explains that he included his previoudilgmissed claims in his Amended Complaint to
preserve those claims for appeéR. 59, Pl.’'s Resp. 1.) To tlextent Doe has attempted to re-
assert any of his Title IX alms in his new breach of coatt claim by alleging that CCC
violated Title IX along with its own policies, theffort fails for the reasons discussed in the
Court’s October 25, 2017 Opinion. Accordinglye tGourt dismisses Doe’s other claims against
CCC (Counts I, IV, V, VI, VII, VIII, IX, X, XII, and XIII). Because Doe has failed to cure the
deficiencies in his original Complaint despite ample time to do so, has admitted that he included
these claims only for purposes of appeal, arsdfaided to request leato amend, the Court’s
dismissal is with prejudicé.See, e.gJames Cape & Sons Co. v. PCC Constr. 863 F.3d
396, 400-01 (7th Cir. 2006) (rejery plaintiff’'s argument tht district court erred

in dismissing complaint with prejudice whegkintiff did not request leave to amen#xtate of

2 Counts | and Il are defamation claims against RRee has not moved to dismiss those claims, and has
instead filed an answer along with affirmative deésnand five counterclaims against Doe. (R. 53, Def.
Roe’s Answer.) Doe filed an anewto Roe’s initial counterclaims (R6) and then an amended answer
(R. 44), and Roe moved to strike portions of that amended answer. (R. 51, Def. Roe’s Mot. to Strike.)
Roe, however, filed that motion to strike before blad filed her answer to Doe’s Amended Complaint
(R. 53), and thus before Doe filed his most recenta®@ answer to Roe’s counterclaims. (R. 58, Pl.’s
Answer.) Accordingly, the Court denies Roe’stda to Strike as moot because it does not address
Doe’s current answer. If Roe stilkies issue with Doe’s crent answer, she may file a new motion to
strike based on that document.
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Brown v. Arc Music Grp.830 F. Supp. 2d 501, 510 (N.D. Ill. 2014#f'd, 523 F. App’x 407
(7th Cir. 2013) (dismissing claim with prejudicedause plaintiff failed to cure deficiencies in
complaint despite sufficient time to do so) (citnard v. Nygrer658 F.3d 792, 797 (7th Cir.
2011));Ennenga v. StarndNo. 10 C 5016, 2012 WL 1899331, at *3 (N.D. Ill. May 23, 2012)
(dismissing claim with prejudice bause plaintiff failed to request leave to amend and attempt to
amend would have been futile).
Il. Doe Has Failed to Allege Subject-Matter Jurisdiction

As an initial matter, the @urt notes that Doe premises his Complaint on both federal
guestion jurisdiction (due to the Title IX claijrand diversity jurisdictin (due to Doe residing
in California and Roe residing in Maine). Asted above, the Court has dismissed Doe’s Title
IX claims with prejudice, and accordingly, thew@t’s jurisdiction over Doe’s remaining breach
of contract claim purportedlyesins from diversity. Doe, however, has failed to sufficiently
allege diversity jurisdition. “[A]llegations of residence aresufficient to establish diversity
jurisdiction. It is wellsettled that “[w]hen thearties allege residence but notagtiship, the
court must dismiss the suit®eld v. Held 137 F.3d 998, 1000 {7Cir. 1998) (citations and
guotations omitted)see also Winforge, Inc. v. Coachmen Indus., B&1 F.3d 856, 867 (7th
Cir. 2013);Heinen v. Northrop Grumman Cor71 F.3d 669, 670 (7th Cir. 2012). Because
Doe only alleges his residence and not higeitship, he has failed to allege diversity
jurisdiction. Similarly, he onlalleges Roe’s residence and not her citizenship. (R. 50, Am.
Compl. T 23.) Because this failure is easilyatille and because the Court has already expended
judicial resources assessing Doe’s claimsQbert will consider Doe’s breach of contract

claim.
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II. Breach of Contract

CCC argues that Doe’s breach of contracinclgCount XI) fails because Doe has failed
to allege (1) an enforcealdentractual promise, (2) th&XCC breached, and (3) that he
performed. CCC also argues that the Court shdigmiss Doe’s breaatf contract claim
because Doe has failed to allege that GGd&cision was arbitrary and capricious.

Under lllinois law, a breach of contracach has four elements: (1) the existence of a
valid and enforceable contract) (@aintiff's substantial performance; (3) defendant’s breach of
contract; and (4) saltant damagesSeeDual-Temp of Ill., Inc. v. Hench Control, In821 F.3d
866, 869 (7th Cir. 2016)dess v. Bresney84 F.3d 1154, 1158-59 (7th Cir. 2015).
Additionally, a college and itsisllents have a contractual retetship, and the terms of that
relationship are generally set forthtive school’s catalogues and bulletif&aethz v. Aurora
Univ., 805 N.E.2d 696, 699 (2004). In lllinois, a stotleas a remedy for breach of contract
when there has been an adverse decisiontbelschool made thdecision arbitrarily,
capriciously, or in bad faithld. (citing Frederick v. Northwestern Univ. Dental Schdgil 7
N.E.2d 382, 387 (1993)). A college or universitya liable for exercising “its academic
judgment unwisely.”ld. at 700. To constitute a breachcohtract, the school must dismiss the
student without any rational basiBrederick 617 N.E.2d at 387. The burden on a plaintiff is
high, and a court may not override the acadermasibn of a university “unless it is such a
substantial departure from accepted academic nasms demonstrate that the person or
committee responsible did not actuadlyercise professional judgmentRegents of the Univ. of
Mich. v. Ewing 474 U.S. 214, 225 (1985).

Here, Doe’s breach of contract claim fdilscause Doe has failed to allege that CCC’s

actions or decisions were arbityar capricious, that they wevéthout rational basis, or that
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they were a substantial departure from academims. Doe claims that CCC violated its own
policies on various occasions, but in each irstaboe’s allegations, when considered along
with the record evidenced in the documentscattd to his Amended Complaint, are insufficient
to show that CCC acted arbitrarily and caprisigu The Court considereach alleged breach in
turn.

A. Failure to Provide Notice and Failureto Provide Investigative Materials

Doe claims, for example, that CCC breacheddntract by failing to provide him notice
of the allegations against him. Doe’s allegasi@and the documents attached to his Amended
Complaint, however, demonstrate that CCC dawenotice of the allegations on several
occasions—February 3 from Sarah Shaaban giréisninary meeting, April 4 in a letter from
Dr. Anderson, and on April 19 and May 6 in #uohal letters from Anderson—well in advance
of his hearing on May 23. (Ex. Al 28-31, 54-B8;84.) This early and consistent notice
complied with CCC’s SMP, and thus was not adbytror capricious. (Am. Compl., Ex. B, SMP
88 XIVC2-C3 (requiring notice of allegations@eliminary meeting and notice of charges
against accused during fact-gathering stagep;also Doe v. Coll. of Woostéd3 F. Supp. 3d
875, 891 (N.D. Ohio 2017) (finding notice was fundamentally fair where it complied with
school’s misconduct procedure).

CCC similarly did not act arbitréy or capriciously by failingo allow Doe to review the
evidence against him as Doe claims. Conttaripoe’s claim, CCC provided Doe with the
investigation file on Mg 12, more than 10 days before Do&earing on May 23, which aligned
with the SMP’s requirements. (Am. Com$f] 58-59; SMP 8§XIVD3 (requiring disclosure of
investigation materials 10 daysfbee hearing.)) Courts regulg reject breach of contract

claims where a university provided an accusadestt with the investigatory materials as
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required by its policiesCompare Doe v. W. New England UnR28 F. Supp. 3d 154, 177 (D.
Mass. 2017) (dismissing breach of contract cleetating to failure to provide investigation
materials where university provided all mas#si—including complainant statement, witness
statements, and certain text messages—redoyréederal privacy laws and school policy), and
Xiaolu Peter Yu v. Vassar CqlB7 F. Supp. 3d 448, 481 (S.D.N.Y. 2015) (rejecting breach of
contract claim where university provided witnegatements and other evidence to accused three
days before the hearing, in accordandd whe university’procedures), witlboe v. Brown
Univ., 166 F. Supp. 3d 177, 193 (D.R.l 2016) (allowingdwh of contract claim to survive
where handbook provided that “thase administrator will respontti the respondent’s requests
for information,” and the umersity failed to comply).

B. Failure to Conduct Prompt and Fair Investigation

Doe also claims that CCC failed to condugirampt and fair investigation, but again,
Doe’s own allegations, as well as the docutsattached to his Amended Complaint,
demonstrate that CCC’s investigation was proarat not arbitrary, capricious, or without any
rational basis. Roe filed her complaintiarly February, and CCCassigned investigator
interviewed Doe on February 3 and offered himdpportunity to provide additional evidence or
witnesses. (Ex. Al 28-29.) After reviewing tiesults of this preliminary investigation, CCC'’s
Title IX Coordinator, BeverlyAnderson, concluded that a hiegrwas necessary, and on April
25, nearly a month before his hearing, Doavfited the names of multiple witnesses from the
night of incident and a togology report relating Roe’s physil state on the night of the
incident. (Am. Compl. 1 53; Ex. A1 97-104.) i$investigation was certainly prompt, and Doe
has failed to allege that it wasbitrary and capriciousln line with the policies in the SMP, even

viewing the allegations in the light most/éaable to Doe, CCC met with and communicated
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with both Roe and Doe throughout the investigatyathered facts and witnesses, considered the
evidence provided and the credibility of thetf@s, created an ingégation report, and
determined that a hearing was necessary. (SMP 8 XRB&e)also WoosteR43 F. Supp. 3d at
891-92 (rejecting breach of contract claim amdifig sexual assault investigation not unfair
where investigator conduct@aterviews of withesses armbnsidered evidence provided by
parties);Dempsey v. Bucknell Unj\Civil Action No. 4:11-&/-1679, 2012 WL 1569826, at *18
(M.D. Pa. May 3, 2012) (breach of contract eidailed where allegations demonstrated that
investigation into assault complaint was conducted).

C. Failure to Reach Neutral Decision Baed On Preponderance of Evidence

Doe next claims that CCC breached its cantthy failing to reach a fair and neutral
decision based on the preponderance of the esgdpresented. As noted above, to sufficiently
allege that a university breached its contrath & student by disciplining a student, the student
must allege not just that thmiversity “exercised its [] judgmennwisely . . . but that it did not
exercise its [] judgment at alhstead acting arbitrarily or in b&aith in its treatment of the
[student].” Raethz805 N.E.2d at 700 (rejecting breachcohtract claim against university
because plaintiff failed to show dismissal decisi@s arbitrary). Doe has not met that standard
here. Doe’s Amended Complaint and the attached documents demonstrate that CCC held a
hearing after a thorough investiga and that the Hearing Parmmainsidered evidence from both
parties, text messages between the parties, staterftom several witnesses, a polygraph report,
and the toxicology report. (AnCompl. 71 62-63; Ex. A1 139-44.)

The Panel identified several inconsistencies in Doe’s statements relating to whether he
initiated physical interaction with Roe and what Roe ever asked him to stop engaging in any

conduct. [d. 142-43.) The Panel also reviewed thevafd text messages and found that they
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demonstrated hesitancy on the part of Roengage physically with Doe despite Doe’s repeated
advances. Id. 144.) The Panel also noted that thei¢ology report subitted by Doe, which
concluded that Roe suffered alml-induced amnesia, conflictedtivseveral witness statements
indicating she had not cammed much alcohol.Id.) Ultimately, due to repeated
“inconsistencies in [Doe’s] statements” and the consistency of Roe’s statements, the Panel
concluded that Doe was not credible and thati “more likely than not that [Doe] violated”
CCC'’s policies in his interaction with Roeld.(143-45.) While Doe may disagree with the
Panel’s decision to suspend him for one y#ar documents Doe attached to his Amended
Complaint indicate that the Panel seriously adered the evidence neaching their decision,
and Doe has failed to provide any allegatimuicating that the Panel acted arbitrarily,
capriciously, or irrationally See, e.gRaethz805 N.E.2d at 699-700 (rejecting breach of
contract claim because student showed “ndeace of arbitrary, capricious, or bad-faith
conduct toward [student] in dismissing heipostey 243 F. Supp. 3d at 894 (finding that
disciplinary board had discretion é@sess the credibility of withesses in sexual assault hearing);
Pierre v. Univ. of Dayton143 F. Supp. 3d 703, 713 (S.D. Ohio 2015) (“the issue before this
Court is not whether gh[hearing board] should have bekelva certain party’s version of
events”);Doe v. Univ. of the Soutb87 F. Supp. 2d 744, 755 (E.D. Tenn. 2009) (it is not for the
courts to review “whether a sexual assault occurred, whether elmyasts were consensual, or
who, as between [the parties] is credible”).

D. Treating Female Students Differetly Than How He Was Treated

Doe also claims that CCC breached its contract with him by treating female students who
harassed him differently him. Again, contraryoe’s claim, the documents indicate that Doe

has failed to sufficiently allegignat CCC acted arbitrary orpéciously in responding to his
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complaints about harassment. Specificallyewboe initially reported to CCC that he was
physically assaulted and harassed, CCC Amsisteneral Counsel Adam Weiss responded
promptly to Doe’s letter and asked Doe to pdevhim with the namesf the individuals who
assaulted him and posted about him on socialanedx. A1 19.) Doe did not provide those
names in response and later refusedaetrwith Beverly Anderson, CCC'’s Title IX
Coordinator, abouhe incident. Id. 22-25.) Later, on Apri8, 2016, CCC Associate Dean
Wilson-Taylor wrote to Doe that CCC was not aolénitially identify the student who assaulted
him, but that CCC had since identified the stuageml addressed the issue, and asked Doe to
inform him if the student interactedth him at all. (Am. Complf 32.) Ron Sodini, Associate
VP for Campus Safety, also contacted Doermaetiwith him on April 14 and April 18 to address
his concerns. (Ex. Al 54, 56.) Later, wherebaformed CCC that a CCC student had texted
Doe’s then girlfriend, who is nowis wife, and told her he wa “rapist,” CCC responded within
days and informed Doe CCC had spoken to the studehtold him not tthave any contact with
Doe or his wife. (Am. Compf] 41.) CCC also contacted Doe’s step-mother to inform her that
CCC was addressing the issuegwviboe. (Ex. Al 72-73.)

CCC also, on several occasions, attempted to provide Doe with academic
accommodations. CCC'’s Title IX Deputy Coordinator, for example, wrote to Doe on April 11
and offered to arrange an academic advisor for Doe, schedule a meeting with Anderson, or
provide academic accommodations for Dael. §4.) Again, on April 29, Dr. Anderson
responded to Doe’s request for accommodationsaakeld him for information about the classes
for which he needed an accommodatiolal. 74.) The parties engaged in additional

communications about accommodations, Uitinately, they never occurredld(75, 78, 94.)
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While Doe’s Amended Complaint contaissveral allegations about the way CCC
responded to Roe’s accusatiorsekual assault, Doe has not pa®d any allegations that would
indicate that CCC treated male and fésrs&tudents accused of non-sexual harassment
differently. Quite the contrary, em viewed in the light mostvarable to Doe, the allegations
and documents attached to Doe’s Amended Contpdaimonstrate that Doe has failed to allege
that CCC acted arbitrarily and capriciously in response to Doe’s complaints of harassment.

In sum, in a breach of contract case agiaa university, “the burden of establishing
arbitrary or capriciousonduct is a heavy ond&kaethz 805 N.E.2d at 699 (2004) (citing
Frederick,617 N.E.2d 382). The plaintiff must shakat the university’s decisions were
“without any discernible rational basisHolert, 751 F. Supp. at 1301. Here, viewing the
allegations in Doe’s favor, and taking into account the documents Doe attached to the Amended
Complaint, Doe has failed to allege that C&ed arbitrarily or cagiously or that its
investigation and ultimate decision to susp®oe was without “any discernible basi$d’?
Because Doe has failed to request leave tandraad given the documents attached to Doe’s
complaint any amendment would be futile, theu@ dismisses Doe’s breach of contract claim
with prejudice. See, e.gJames Caped53 F.3d at 400-01 (rejectingapitiff’s argument that
district court erred in dismissj complaint with prejudice where plaintiff failed to request leave
to amend)EnnengaNo. 10 C 5016, 2012 WL 1899331, at *3 (dissing claim with prejudice

because plaintiff failed to request leave to achand attempt to amend would have been futile).

3 Because Doe has failed to allege that CCC’ssitmts were arbitrary and capricious, as required by
lllinois law, the Court need not address CCC'’s other arguments for dismissal.
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CONCLUSION
For these reasons, the Cogirants CCC’s Rule 12(b)(6) motion to dismiss all Doe’s
claims against it with prejudice The Court denies Roe’s mati to strike portions of Doe’s
amended answer as moot.
Dated: January 22, 2018

ENTERED

) A

AMY J. ST.(§V,
United StatesDIStrict Court Judge

* The Court dismisses Doe’s claim for declarajadgment (Count VIII) because the Court has
dismissed all Doe’s substantive claims against C&@ari v. Radio Spirits, Inc219 F. Supp. 2d 942,
944 (N.D. Ill. 2002).
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