Oleszczak v. DCFS et al Doc. 140

UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

CHRISTINE MARIE OLESZCZAK for herself and
on behalf of C.O.,

17C 933
Plaintiff,
JudgeGaryFeinerman
VS.

)
)
)
)
)
)
)
ILLINOIS DEPARTMENT OF CHILDREN AND )
FAMILY SERVICES, BEVERLY J. WALKER, )
DEBORAH FOLGA, PATRICIA PINKNEY, )
ANDRIJ SKYBA, SAJI MANACHJMERIL, SUSAN )
COHEN,andTHERESA JACKSON, )
)
)

Defendang.

M EMORANDUM OPINION AND ORDER

Christine MarieOleszczakon behalf of herself and purportedly on behalf of her minor
son, C.0O., brought this suit agaitis¢ lllinois Department of Children and Family1S&es
(“DCFS”), Beverly Walkeiin her official capacity as Acting Directof DCFS andseveral
DCFS employees in their individual capacities urtet).S.C. 88 1983, 1985, 198gtle Il of
the Americans with Disabilitie&ct (“ADA”), 42 U.S.C. § 12132, § 504 of ¢hRehabilitation
Act, 29 U.S.C. 8§ 794(a), and lllinois lavidoc. 61. Oleszcza#lleges that DCFS repeatedly
investigated her treatment of C.O. and improperly found that she had been abusiveg iasult
theirseparation. DCFS, Walker, atiteeof the DCFS employee®étricia Pinkney, Deborah
Folga, and Susan Cohemove under Civil Rule 12(b)(@p dismisshe operative complaint’s
claims against themDocs. 68, 109.Themotiors aregrarted in part and denied in part.

Background
In resolving a Rule 12(b)(6) motion, the court assumes the truth of the operative

comgaint’s well-pleaded factual allegations, though not its legal conclusiSaes.Zahn v. N.
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Am. Power & Gas, LL{815 F.3d 1082, 1087 (7th Cir. 2016). The court must also consider
“documents attached to the complaint, documents that are critical tontipéaaat and referred
to in it, and information that is subject to proper judicial notice,” along with additiacis set
forth in Oleszczak’s brief opposing dismissal, so long as those additional fectotesistent
with the pleadings.Phillips v. Puudential Ins. Co. of Am714 F.3d 1017, 1019-20 (7th Cir.
2013)(internal quotation marks omittedY he facts are set forth as favorably to Oleszczak as
those materials allowSee Pierce v. Zoetis, In&18 F.3d 274, 277 (7th Cir. 2016). In setting
forth those facts at the pleading stage, the court does not vouch for their ac8eaday E.
Hayden Found. v. First Neighbor Bank, N.&10 F.3d 382, 384 (7th Cir. 2010).

C.0. was born in November 2006 wgtveral congenital defects. Doc. 6bag, | 1.
Following allegatons of abuse or negleloy C.O.’s fathey Michael OleszczgkDCFSbegan
investigatingOleszczakn December 20061d. at pp. 2-3,11-2. The mattemwas “indicateq’
which meanghat DCFS believed thaichaels allegationshad beersubstantiatedld. atp. 2,
11. Oleszczakought review, and thedministrative law judge ALJ”) found that the evidence
did not support the indicated finding afwitherthatDCFS investigtors had failed to include
exculpatory evidence in their investigative fillel. atp. 3, T 2.

Between December 2006 and August 2007, DCFS opened threenathtes against
Oleszczak.ld. atp. 3, § 3. Two were determined to be “unfounded,” and no action was taken on
the third Ibid. Still, theinvestigations resulted in significant intrusions into Oleszczak’s life,
including visits to her home and C.O.’s hospital rodbid.

On August 5, 2007, C.O. was admittegpliatric intensive care drunderwent open
heat surgery on September 1R. atp. 3, 1 58. On September 2Qleszczak was indicated

once agairbased on allegations fromidhael. Id. atpp. 3-4,116, 9. DCFS investigators Saji



Manachjmeriland Andrij Skyba—»both defendantstims suit—told Oleszczak that if she did not
sign aDCFSdraftedsafety planshe would be removed from C.O.’s hospital room and not
allowed to return.lbid. Oleszczalalso wagold thather failure tosign thesafety plarwould
result inC.0O. beingmmediatelytaken into state custodyd. at pp. 3-4, 1 9.

DCFSauthorized the hospital to discharge GdMichael in defiance of a state court
order of potection Id. at p. 4, § 10. WMle residing withMichael C.O. was not provided wit
variety of therapeutic interventions recommended by the lllinois health aigbtrét
Oleszczak had been providing sirgh. Id. atp. 4,7111-12. DCFS did not intervenefturce
Michaelto continue theéherapiesandManachjmeriltold Oleszczhk that she was not allowed to
take C.O. to therapyld. atp. 4,at 12. Oleszczak appealed t@07 indicated finding, and in
March2008 the ALJ held that the matter was unfoundddatp. 4, 1 14.

C.0. remained witiMichaeluntil 2009, when Oleszczak was awarded full legal custody.
Id. at p. 4, 11 15-16. In June 2013, anof€FSinvestigation into Oleszczatommenced Id.
atp. 4, 1 17. Oleszczak was tdig DCFSthat C.O. would have to stay wikhichaelor go to
foste carependingtheinvestigation Ibid. In August 2013, DCF#®formed Oleszczathat if
she did not sign safety planC.O. would go tdoster care.ld. at p. 5, § 18.

In December 2013, DCH®gananother investigatiomto Oleszczak Id. atp. 5, T 21.
C.O. stayed with Michael during the investigatidd. atp. 5,11 2122. In January 2014,
Theresa Jacksenalsoa defendart-provided Michael with a lettestating that he had been
given physical custody of C.O. because Oleszczak was unable to care fod.hatp. 5, T 26.
Michaelused the letter to have C.O. transferred to a new schahahtp. 5, 1 27.

On February 10, 2014, Debra Folgatse a defendanttold Oleszczak that Michael was

going to sue for full custody and would prevdiid. Oleszczak asked Folga to send her some



paperwork so she could appé#a latest indicated findindputshe never received the materials
she requestedd. at 5, § 28. Nonethele8leszczaknanaged to seakview beforean ALJ

Ibid. After DCFSagainreviewed the indicated finding, it agreed to “voluntarily unfound” the
matter Id. atp. 6, 1 34. When C.O. was returned to Oleszczak in July 2014, he had “tooth
decay, no glasses and no insurandd.”atp. 6, { 36.

In late January 2015, DCFS commenced another investigation into Olesit.zakp. 6,

1 42. At some point duringadhtime frameMichael called the DCFS hotlindd. at p. 7,  48.
On Februanyp, 2015, after C.OQwvasdropped off at school, Pinkneyaiso adefendant—called
Oleszczako say that she was @leszczals apartment for a “home safety checKd. atp. 6,
11 38, 40. Pinkney tol@leszczak thashe had confirmed with the politeat Oleszczak had
been arrested for battery and tRatga, Pinkney’s supervisor, had approved the issuainae
new safety planld. at p. 6, 1 40. Pinknedemanded that Oleszczak sifpe @afetyplan and
allow Pinkney into her home, but Oleszczak refudddatp. 6, 1 40-41.

That day, Pinkney took C.O. out of his classroom and interviewed him, and then told
school staff that that C.O. would leawéh Michael and that they should call the police if
Oleszczak entered school grounds; with Folga’s approval, Pinkney turned C.O. over td.Michae
Id. at p. 7, 1 47 Prior totaking those actions, Pinkney “did not interview anyone or investigate
anything.” Id. at p. 7, Y 46 The safetyplan stated that Michaedhould obtain an emergency
order of potection against Oleszczak, that Oleszomakld undrgo substance abugedtment
and a mental health evaluation, that C.O. would reside with Michael, and that @keancid
not be allowed unsupervised visits with C.Id. at p. 7, 48 At thattime, Michael was a “non

custodial parent.ld. at p. 7, 1 47 Michael obtained an emergency order witpction on



February 9, 2015Id. at p.7, 1 49. Oleszczak did not receive a hearing on that mdtioat
p. 7, 51.

Weeks laterPinkney went to C.O.’s school to interview schsialff. Id. atp. 7, 1 44.
Duringtheinterviews, Pinkney “fed falseformation td the intervieweesld. at p. 7, 1 45.

Oleszczak attempted to seek review betoré\LJ, but the cassas dismissed because
the allegations giving rise @CFS’sinvestigationrhad beemaised in civi court during the
emergency order ofrptectionproceedings|d. atp. 7,  50.Michaelobtained a plenary order
of protection, giving him temporary legal custody of C.O., on February 26, 2015 aasnd w
awarded sole physicalstody of C.O. on July 2d. atp. 7,  51; Doc. 70 at 8)leszczak was
later found not guilty of the battery charge that Pinkney had mentioned. Doc. 61 at p. 7, 1 53.
OleszczaKmaintains [that any] allegations of substance abuse [or of] her mentdd peslhg a
danger to her child are false and baseles$. atp. 7, § 52.

Discussion

Oleszczak MayNot Sue on Behalf ofC.O.

Defendants conterttiat Oleszczak cannot seek relief@®.s behalfbecause she is
proceedingpro se Doc. 70 at 9-10As a general matter, “a person may appear in the federal
courts onlypro seor through counsel@ndthus ordinarily a “next friend may not, without the
assistance of counsel, bring suit on behalf of a minor paBhstra v. Minep595 F.3d 699,
705 (7th Cir. 2010). Thereaexceptions to this ruldor example, parentsay “bring claims
pro seon behalf of their didren in an effort to secure social security benefitbid. However,
“no comparable exception has ever been recognizealfwsuit based on § 1983 or general
state tort law.”Ibid. Those are precisely the claims that Oleszczakautgpo bring on C.O.’s

behalf. Qleszczals ADA andRehabilitation Act claimsre brought only on her behalf.)



In responsg0leszczak sayonly that if the court denies her motion for attorney
representation-which it has, Docs. 6, 22, 126shke will voluntarily dismis€.O. fom this suit.
Doc. 84 at 2.She has thus forfeited amgntention she might have had to supportatlity to
pursue claims of€.0.’s behalf See Firestone Fin. Corp. v. Mey@06 F.3d 822, 825 (7th Cir.
2015) (“[A] party generally forfeits an argument or issue not raised in resppasadtion to
dismiss.”). Accordingly, theclaims thatOleszczakpurports to bring on C.O.’s behaife
dismissed See Mackall v. Cathedral Trustee, |65 F. App’x 549, 551 (7th Cir. 2012) (“We
agree with thelistrict court thatthe plaintiffs] could not maintain their claims on behalf of their
children. Parents who are not attorneys must have aid of counsel to representdneir ichi
federal court for claims brought under § 1983D8gvis v. City of Indianapolj2016 WL
3951743, at *3 (S.D. Ind. July 22, 2016) (“Mr. Davis is not an attorney and does not have
authority to appear as his children’s legal representative in this actmordingly, Mr. Davis’
children are dismissed from this action and no relief may be sought on their behalf.”).

Il. Oleszczak’s§ 1983Claims Are Not Time Barred.

Defendants argue that the twear statud of limitations for 81983 claims brought in
lllinois bars Oleszczak’s claimssofar as they allegeonduct prior td-ebruary3, 2015—wo
years beforashe filedthis suit. See Woods v. lll. Dep’t of Children & Family Sen&.0 F.3d
762, 768 (7th Cir. 2013) (“To sum up, we reiterate our holding that the limitations period
applicable taall § 1983 claims brought in lllinois is two years ... .”).oM of Oleszczak’s
allegations concern conduct occurring before February 8, 2015. HoweverNatideal
Railroad Passenger Corp. v. Morgab6 U.S. 101 (2001)Jtaough “discrete discriminatory
acts are not actionable if tinb@rred, even when they are related to acts alleged in timely filed

charges,” acts falling outside the limitations period “will not be time barred sakal acts



which constitute the claim apart of the same umldul ... practice and at least one act falls
within the [limitations] period.”Id. at 113, 122see alsdHildebrandt v. Ill. Dep’t of Natural
Res, 347 F.3d 1014, 1037 n.19 (7th Cir. 2003) (applyayganto a g 1983claim).

As Defendantsacknowledge, some condwdteged by Oleszczak-specifically, matters
that aose in the wake of the January 20i%estigatior—occurred within the limitations period.
Doc. 70at8. Defendantsontend, howevethat eachnvestigationinto Oleszczak’s treatment
of C.O. was a “separasnd distinct actiofi Doc. 93 at 5-6.Yet Oleszczaknaintains that the
investigatiors were all part of a single course of conduactingthat DCFSrelied on a 2007
“open intact family case” as the basis #2013investigationand that there was stiéin “open
intact family case[]” as of Octob@017. Doc. 84 at 2.

Oleszczak’s allegations regarding a connection among the various investigatorise
years while thin, aresufficient at the Rule 12(b)(6) stage to forestall dismis§al] statute of
limitations defense is not normally part of a motion to dismiss under Federal Rulel of C
Procedure 12(b)(8)unless theplaintiff's allegations “reveal that relief is barred by the
applicable statute of limitations..ogan v. Wilkins644 F.3d 577, 582 (7th Cir. 2011).
Assuming the truth oDleszczak’s allegations and drawing all reasonable inferences in her favor,
the court cannot hold on the pleadings thaicthensarising from the earlier investigatiods
not bear a close enougelationship tahe clains arising fronthe 2015investigationto fall
within theMorganrule.

[l DCFSand Walker Are Entitled to Sovereign Immunity on Some Claims ot
Not Others.

Defendants nextontendthat DCFSand Walker—who is sued onlyn her official
capacity as DCFS’s Acting Directanaking her thequivalent of DCFSseeJaros v. lll. Dep’t

of Corr., 684 F.3d 667, 670 n.2 (7th Cir. 2012)—should be dismissed on sovereign immunity
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grounds. Doc. 70 at 7. Sovereign immunibars actions in federal court against a state, state
agencies, or state officials acting in their official capacitiézeirick v. Ind. UnivPurdue Univ.
Indianapolis Athletics Dep/t510 F.3d 681, 695 (7th Cir. 2007). Such immunity is subject to
“three exceptions”(1) “a state may waive immunity by consenting to suit in federal court”; (2)
“Congress may abrogate the state’s immunity through a valid exercisgpowiess”; and (3)
“under theEx parte Youngloctrine, a plaintiff may file syit against state officials seeking
prospective equitable relief for ongoing violations of federal lalvidl. (internal quotation

marks omitted).

Title 1l of the ADA “abrogates state sovereign immunity ... for ... claims that
independently violate the ConstitutionMorris v. Kingston 368 F. App’x 686, 689 (7th Cir.
2010). Because Defendants do not contend thattbeative complaint fails to allegen ADA
claim that independently violates the Constitution, AiA claim against DCFS and Walkey
not barred by sovereign immuni@t least as the matter appears at the pleading s$age
Simmons v. Goding2018 WL 2391116, at *2 (N.D. lll. May 25, 2018) (“[W]here a prisoner
alleged not only an ADA claim, but also a claim that the defendants’ covidiaied his right to
medical treatment under the Constitution, [the lllinois Department of €&mmne] did not have
Eleventh Amendment immunity.”). Sovereign immuratgopresents no barrier to the
Rehabilitation Acttlaim. See Amundson ex rel. Amundson v. Wis. Dep’t of Health ,S&t¥s.
F.3d 871, 873 (7th Cir. 2013) (noting that “states have waived their imnjtoRehabilitation
Act claims]as a condition of receiving federal funds3tanley v. LitscheR13 F.3d 340, 344
(7th Cir. 2000) (“We ... gree ... that the Rehabilitation Act is enforceable in federal court

against recipients of federal largess.”).



The court need natecide whetheDleszczak’'s 88983, 1985 and 1986 claimse
barred bysovereign immunitybecause state agencieay not be sued und#iose statutesSee
Anderson v. U.S. Dep't of Agri®04 F. App’x 513 (7th Cir. 2015) (§ 198&mall v. Chap398
F.3d 894, 898 (7th Cir. 2005) (88 1983 and 1985). Bexhuséhe state law claismalleged by
Oleszczak—false arrestassaultpattery, false imprisonment, and malicious prosecutiarerot
tied to DCFS or Walketthose claimsre dismissed on the merits as to those defendants.

In sum,while Oleszczals 88 1983, 1985 and 19&®dstate law claimagainst DCFS
and Walkerare dismissedsovereign immunity does not deféar ADA andRehabilitation At
claims against them
IV.  OleszczakStatesan ADA Discrimination Claim.

“To establish a violation of Title Il of the ADA, [a] plaintiff must prove [1] tine is a
qualified individual with a disability, [2] that he wdgenied the benefits of the services,
programs, or activities of a public entity or otherwise subjected to discrionnayisuch an
entity, and [3] that the denial or discrimination was by reason of his disabMiggoner v.
Lemmon 778 F.3d 586, 592 (7th Cir. 2015) (internal quotation marks omiti2efendants
contendthatOleszczak’s ADA clainshouldbe dismissed because she makes “no factual
assertions that DCFS conducted the various investigations against her becausesgtefrom
depression” or “acted on the basis of [this] alleged disability.” Doc. 70 at 14.

True, much of the operative nmplaintsuggests that DCFS’s investigations into
Oleszczalcausedher depession, not that thegsulted fromher depressionBut Oleszczak also
claimsthatDCFS’s“allegations of ... her mental health poseganger to her child are false
and baselessfrom which a reasonable inference coblel drawn thaDCFS targeted her due to

her mental health issue®oc. 61 at p. 7, 1 52. ndl Oleszczak’'sesponsérief asserts that



DCFSs documentation of healleged mental health issues” swiscriminatory given that tre
was no evidencehat it led her to abuse or negl€:D. Doc. 84 at 3.Read with all reasonable
inferences drawn in Oleszczakavor, those allegations suggest that Defendactsdns—and
their determiation at various points that she posathnger to C.O. or otherwise failed to
provide him with a safe environmentaere based in part on hactual or perceivethental

health challenge That suffices to forestatlismissal at thistage.SeeChapman v. Yellow Cab
Coop, 875 F.3d 846, 848 (7th Cir. 2017) (holding that a plaintiff need only plead “a plausible
claim, after which he receives the benefit of imagination, so long as the hygso#tesonsistent
with the complaint”) (internal quotation marks omitted).

V. Oleszczak States &ubstantive Due Process Claim Against Pinknegnd Folga.

DCFS contends that OleszcZaks no viable substantive due process claim against
Pinkney and Folga. Precedent holds that substantive due process proteditadual’s interest
in the “care, cu®dy, and control of their children.Troxel v. Granville 530 U.S. 57, 65 (2000)
(plurality opinion). Stateofficials can violate substantive due process when they unjustifiably
separate parents from their childredee Brokaw v. Mercer Cnty235 F.3d 1000, 1019 (7th Cir.
2000). In addresmg suchaclaim, the court must “balance .the fundamental right to the
family unit and the stats interest in protecting children from abyissnd evaluate whethéne
state official had some definite and articaible evidence giving rise to a reasonable suspicion
that a child ha[s] been abused ist [n imminent danger of abuseHeck 327 F.3d at 521
(internal quotation marks omittedyee also Xiong v. Wagnet00 F.3d 282, 291 (7th Cir. 2012)
(same)Hernandez ex rel. Hernandez v. Fos&%7 F.3d 463, 478-79 (7th Cir. 2011) (same).

Oleszczakhasstated a substantive due process claim ag&imiiney. Shallegesthat

prior to her‘illegal seizure of C.Q? Pinkney did not “interview anyone or investigate anything”

10



and therffed false information” tahose individuals she interviewed. Doc. 61 at pp. $144-
47. Granted,hte complaintlso alleges thainkney toldOleszczakhat she had “confirmed

with the Berwyn Police Dept. that [Oleszc}alad been arrested for battérgnd alludes to the
fact that Michael called the DCFS hotlipgor tothatinvestigation.Id. atp. 6, 4Q id. atp. 7,

1 48. Butdrawing all reasonable inferences in Oleszczak’srfahe fact that Pinkney knew of
the battery chargeoes nonecessarily meatmatshehad a reasonable beligsiat Oleszczakhad
abused C.O. or that he was in imminent danger of abuse. And Pinkfiegtd efforts to
fabricate evidence after the fact suggests that she ladkgdimate interest in taking steps that
had the effect of interfering witBleszczak’sight to see or have custody©fO. SeeBrokaw

235 F.3d at 1011-12, 1018-19 (holding thaubstantive due procesisim premised oithe
removalof a childfrom his parents based on unspecified allegations of neglect could survive
dismissal wher¢he court could not conclude from the pleadings that the renveasl
reasonableparticularlywhere it was alleged that th@efendants “knew thallegations of child
neglect were false, or withheld material information, and nonetheless causedired to
cause child’s removd); Young v. SproaR016 WL 659657, at *3-4 (C.D. lll. Feb. 18, 2016)
(same, where theglaintiff alleged thathe defendants deprived her of her parental rights “based
on knowingly false information”).

As Defendants observihe stateourt issuedeveralbrders of protection against
Oleszczak Docs. 702, 702, 70-3 Yet Oleszczakllegeshat Pinkney failed to conduct a
proper investigation prior to C.0.’s removal and that she was not provided a hearndghgega
theorders of protectiobefore they werentered. Doc. 61 at p. 7, 1 51. And at least one of the
orders was issued during roughly the same perioddleszzak alleges that Pinkney began

fabricaing evidenceo support C.O.’s continued separation from Hekr.at p. 6, § 44Drawing

11



all reasonable inferences in Oleszczak’s favor, the state court orders allbgetdly werdoased
solely on Michael’s testimmy andPinkney’sefforts to paint her as a danger to C.&.this point
cannot shield Pinkney fro@leszczak’substantive due process claim.

Nor isDefendants’ contention that DCFS never took “custody of C.O.,” and instead only
put a safety plan iplace for several days before Michael was granted cusadodyonclad
defensdo the substantive due process claim. Doc. 93 at 248. SEventh Circuit has loelhat
where parents are “given the option of accepting the offer of a safety atehywhereaheir
acquiescence is not obtathvia duress, no violation of their substantiue grocess rights
occurs Dupuy v. Samuelgl65 F.3d 757, 762 (7th Cir. 2008ge also Hernande857 F.3d at
483-84. Yet the principal basis for the Seventh Circuit’s holthagimplementation of a safety
plan does not necessarily implicalge process is that “the decision to agree to a safety plan is
optional,” Dupuy, 465 F.3d at 761, arftereOleszczak alleges that she never consented to the
February 2015 safety plahatremoved C.O. from her care.

Oleszczak’s substantive due process claim may pragadst-olgaaswell. The
complaint allegethat Folgagave her approval for Pinkney “to sign a Safety Plan with
[Michael]’ in February 2015. Doc. 61 at p. 648l Read with all reasonable inferenckawn
in Oleszczak’s favor, this allegation suggests that Folga approved Pinkney’s decsgmadnd
implement a safety plaomnly with Michael,andwithout Oleszczak’s consenéven though
Pinkney had not undertakeny investigation to determinetife plan was necessary.

Pinkneyand Folgaseek dismissal dDleszczak’substantive due procesksim on
gualified immunity grounds:The doctrine of qualified immunity protects government officials
from liability for civil damages when their conduct does not violate clearly established statutory

or constitutional rights of which a reasonable person would have kndvieRllister v. Price

12



615 F.3d 877, 881 (7th Cir. 2010pismissal on qualified immunity grounds ispnoper at the
pleading stagef this casdecause the particular facts surrounding the alleged violations—what,
if any, investigation Pinkney undertook, and the reason for Pinkney and Folga’s decision to
remove C.O. fronDleszczak’s care-are presently unebr, making it impossible to say whether
a reasonable person in their shoes would have known thatdmeiuct violated clearly
established law regardy the removal of minors dheimplementation of safety plan§ee
Alvarado v. Litscher267 F.3d 648, 651 (7th CR001) (“[W]e note that a complaint is generally
not dismissed under Rule 12(b)(6) on qualified immunity grouBggause an immunity
defense usually depends on the facts of the cismissal at the plead) stage is inapprojate
... .") (citation omitted);Jacobs v. City of Chicag@15 F.3d 758, 775 (7th Cir. 2000)
(Easterbrook, J., concurring) (“Rule 12(b)(6) is a mismatch for immunity amoséblways a
bad ground for dismissal.”}acts adduced in discovery may castgbalified immunity issue
in a different light, and Pinkney and Folga may renew their argument on summargjudgm
VI. Oleszczak States a Procedurddue Process Claim Against Pinkngand Folga.
Defendants contenttiat Pinkney and Folgdid not violateOleszczak’s procedural due
process rights in conducting the 2015 abuse investigation, arguing that the proceduwtibpsote
afforded Oleszczakthe opportunity for a hearing to challerthe decision to indicatieer for
abuse onegle¢—providedher allthe process she was due. Doc. 70 atA tourt must
“undertake a twgpart analysis in procedural dpeecess cases: first, [it must] determine whether
the plaintiff was deprived of a protected interest; iffganusi determine what process was due
under the circumstancesHess v. Bd. of Trs. of S. lll. Uni839 F.3d 668, 673 (7th Cir. 2016).
There idlittle question that Oleszczak has a protected liberty interest in “familial

relations”and that Pinkney’s and Folga’s actions interfered withrtpht. Brokaw 235 F.3d at

13



1020. GiverDleszczak'sllegationthat DCFSs indicationof her for abuser neglect—and the
consequences thdowed from it, including her separation from C.Qoeeurred because
Pinkney failed to conduct a proper investigation and then solicited false information from
potential witnesses to buts®tle decision after the facand that Pinkney acted with Folga’s
approval Oleszczak has statedlae process clairagainst those two defendantee Brokaw
235 F.3d at 1021 (holding that thkintiff stated gprocedural due process claim because “no
matter how much processrequired, at a minimum it requires that government officials not
misrepresent the facts in order to obtain the removal of a child from leistgaandfurther that
due process “means that government officials will not remove a child from his hitmoeitvan
investigation and pre-deprivation hearing resulting in a court order of removal, akigent e
circumstaces”); cf. Hernandez657 F.3cdat 486 (holding that a state official may not
misrepresent facts to obtain a child’s remavalnd for the reasons statedbove |t would be
prematureat this stagéo hold that Pinkney and Folgaeertitled to qualified immunity

VIl.  Oleszczaks Double Jeopardy Claim Is Dismissed.

DCEFS contends that Oleszczak’s double jeopardy claim should be dismissed Hezause t
Double Jeopardy Claus$protectsonly against the imposition of multiple criminal punishments
for the same offense.” Doc. 70 at 14 (quotihgdson v. United State§22 U.S. 93, 99 (1997)).
“The Double Jeopardy Clause provides that no person shall be subject for the samemfience t
twice put in jeopardy of life or limb. While the Clause protects against the impositio
multiple crimind punishments for the same offense, it has long been recognized that the Double
Jeopardy Clause does not prohibit the imposition of any additional sanction that could in
common parlance be described as punishmehirher v. Glickman207 F.3d 419, 427 (7th Cir.

2000) (internal citations and quotation marks omitted).

14



No precedent of which this court is awagggestshat an investigation or safety plan, or
even the removal of a child from a parent’s custogilifiesas a criminal punishment for
purpo®s ofdouble gopardy. To the contrary, courts have uniformly held that double jeopardy
not implicated in this contexiSeeSmith v. Dinwiddig510 F.3d 1180, 1188-89 (10th Cir. 2007)
(holding thata State’s “deprivé-child/termination proceedingsre civil for the purposes of the
Double Jeopardy Clausé&itremari by McDaniel v. Kan. Soc. and Rehabilitative S&¥1 F.
Supp. 1331, 1337 (D. Kan. Nov. 21, 199%rt¢. Oleszczak’s double jeopardy claim
accordingly is dismissed.

VIIl. Oleszczak'sState Law Claims Survive Dismissal.

Invoking state law immunity, DCFS contends t@é¢szczals state law claimshould be
dismisseecause “state employees are fully protected from liability for actsgaihithin the
discretion of their position.” Doc. 70 at 15. There are two possible sourcamahity:the
common law “public official immunity'doctrine,see Mich. Ave. Nat. Bank v. Cnty. of Coti2
N.E.2d 528, 543 (lll. 2000), arttle lllinois Tort Immunity Act 745 ILCS 10/2-202. Common
law immunity does not extend t¢l) [a] public employee’s acts based on corrupt or malicious
motives or (2) [a] public employee’s willful drwanton acts."Munizza v. City of Chicag®83
N.E. 2d 561, 564-65 (lll. App. 1991). The same holds for statutory immuség. Phipps v.
Adams 2012 WL 686721, at *4 (S.D. Ill. Mar. 2, 2012) (citing 745/ILCS 10/2-202, which
provides that a publiemployee shall not be liable for his acts when executing or enforcing a law
unless the actonstitute[] willful and wanton conduct”).

The gravamen of Oleszczalssitis that her son was repeatedly removed from her care
due to biased, baseless, or incompetent investigations into accusations that she abuseti C.O., a

that,to effectuatehis outcome, Bfendants improperly threatened hadfabricated evidence
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At this stage of th casethe court must credit those allegationdich arguably irplicate the
willful and wanton conduct exception state law immunit.
IX. Oleszczak’s Claims Against Cohen Are Dismissed.

Cohen seeks dismissal on the ground that the operative complaint makes no specific
factual allegations against her. Doc. 109 at 2-3. Cohen is corrd¢log daims againsher are
dismissed.See Back v. Lane22 F.3d 1395, 1401 & n.8 (7th Cir. 1994)\here a complaint
alleges no specific act or conduct on the part of the defendant and the complkant &sdio the
defendant except for his name appearing in the caption, the complaint is propeidgelisin
Moreover, by failing to respond to Cohen’s motion, Oleszczak forfeited any antgiste
might have asserteafainst dismissalSeeFirestone Fin. Corp.796 F.3dat 825.

Conclusion

For the bregoingreasonsPleszczak'$8 1983, 1985, 1986 and state law claagainst
DCFS and Walker in her offici@lapacity,claims against Coheglaims on C.O.’s behalf, and
double gopardyclaim aredismissed. The other claims surviismissal Defendants shall
answer the surviving portions of the operative complaint by July 30, 2018.

drfe—

July 16, 2018

United States District Judge
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