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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

PATRICK SWENIE

Plaintiff, No. 17ev-1010

V. Magistrate Judge Susan E. Cox
VILLAGE OF MAYWOOD, VILLAGE OF
MAYWOOD DEPARTMENT OF
ADMINISTRATIVE HEARINGS,
MAYWOOD ORDINANCE ENFORCEMENT
DEPARTMENT, MAYWOOD
DEPARTMENT OF COMMUNITY
DEVELOPMENT, HEARING OFFICER
PAMELA HARRIS, MAYWOOD CHIEF OF
POLICE VALDIMIR TALLEY, POLICE
COMMANDER THEODORE YANCY, and
POLICE SERGEANT DARYL FAIRLY,

Defendants.
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MEMORANDUM OPINION AND ORDER

For the reasons discussed herein, Plaintiff's MotionSommary Judgment (dkt. 78
granted in part and denied in part as follow: 1) DENIED as to Count | against Yancyleydda
the extent Count | concerns the investigalieery stop of Plaintiff; 2) DENIED as to Count | against
Yancy for false arresB) GRANTED as to Count | against Talley for false arrest; 4) denied as to
Count Il;and 5) GRANTED as to Count M status hearing is set for October 2, 2018 at 9:30 a.m.
to discuss trial scheduling and procedure.

FACTUAL AND PROCEDURAL BACKGROUND

Plairtiff Patrick Swenie(“Plaintiff’) was photographing the exterior of the municipal
building that contains the Maywoddlinois) Police Departmendbn Augtst 29, 2016. (Dkt. 8&t
1 3.) After no more than five minutes, he was approached by Defendant Maywood Choéitef P

Valdimir Talley (“Talley”). (Id. at § 5.)Prior to exiting thebuilding, Talley was not aware that
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Plaintiff was outside the building taking pictures, and nobody had reported to TeteRlaintiff
was outside the buildingld. at I 7.)Talley was walking towards his vehickhen he approached
Plaintiff. (Id. at § 8.) Plaintiff recorded a video of his interaction with Talley and otherheses of
the Maywood PoliceEDepatment on that day. (Dkt. 80, Ex. O.) The video shows that Talley
appoached Plaintiff within 20 seconds of leaving the buildingnediately identified himself as
“Chief Talley,” and inquired whether Plaintiff was aware that thdifice Plaintiff was
photogaphing was a police buildingdd.) When Plaintiff did not provida verbal response to that
guestion, Talley asked Plaiifito provide identification(ld.; dkt. 88 at § 8.Yalley testified at his
deposition that he asked Plaintiff for identification becausagpeared to be taking pictures of
people entering and ekxig the building, as well as the security features of the building. (Dkt. 88 at
1 9.)After asking for identification a second time and receiving no verbal responseje¢bestiows
Talley telling Plaintiff, “sir, | need you to stop taking pictures rigbtv, and | need you to give me
some identification.” (Dkt. 80, Ex. O.) Plaintiff responds, “I'm not going to give bu’ (Id.)
Talley reiterates that the building is a “governmental faciliyt stateghathe isgoing to ‘need to
know why” Plaintiff istaking “those pictures” and Plaifitis “going to have to tell [Talley].(ld.)
After once again receiving no verbal response, Talley issues the followingtultm*if you don’t
tell me, it's going to be a disorderly conduct, and I'm going to takedgmunstairsand I’'m going
to identify you.”(Id.) When Plaintiff questions whether he has done something wrong, Talley retorts
that Plaintiff has done something wrorgamely, taking pictures of a police fagilifid.) When
Plaintiff inquires whether dog so is illegal Talley tells him “yes, it is.[Id.)

At some point, Defendant Commander TheodorecydtiYancy”) arrives offscreer¥ancy
testified that he was on his way home when Talley waived him owvasdist with Plaintiff. (Dkt.
88 at § 23. After asking Plaintiff for his name twice to no avail, Yancy introduces hipeseifasks
Plaintiff “how are you doing?” (Dkt. 80, Ex. Offhen Plaintiff failsto respond, Talley can be heard
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to say “all right, les go.” (Id.) When Plaintiff asks whether he is being arrested, Talley says “you
are under arrest,” and the video shows the Plaintiff walking wordlessly into thedddyPolice
Station.As they enter the building, Talley states “you are under arredidorderly condct.” (Id.)

Once inside the police department, Talley passed Plaintiff to Defendant Sebgegh
Fairley (“Fairley”) before alley left a few minutes later. (Dkt. 88 at { 39.) Talley told Fainlisy
version of events, including that Plaintiff had engaged in disorderly conduct by takiogatpdts
of the building that housettite Maywood Police Departmerfid. at I 41.)Fairley testified that he
was not present when Talley placed Plaintiff under arrest and did not make the decasi@stt
Plaintiff. (Id. at 1Y 4243.) Fairley asked Plaintiff to provide his name, and Plaintiff responded by
asking Fairley if he was under arrest; Fairley did not initially respocaise he believed that Talley
had already told Plaintiff thathwas under arregld. at{ 48.)After repeatedly asking Fairley if he
was under arrest, Fairley answered that Plaintiff was, indeed undsy ane Plaintiff provided his
nameand identification to Fairleyld. at T 49.) Fairley issued Plaintiff one citation for “knowingly
obgruct[ing] the performance of Chief Talley and Sgt. Fairley of @cauthorized act within their
official capacity, in that said respondent refused to provide Chief Talley an&&ghdey with his
name after multiple reasts.”(Id. at 1 5152.) The arest report similarly states that Plaintifbes
arrested for “obstruction.’ld. at § 54.)

On January 6, 2017, Plaintiff was scheduled for an administrative hearing on the
aforementioned citation; on that dakirley issued a second citation to Pldfrfior disorderly
conduct, on the basis that Plaintiff “knowing (sic) caused a breach of the peace byagitotag
officers and civilians going in and out of the police statigld’ at § 58.) At the conclusion of the
hearing, Plaintiff was found néable for the second citatio(id. at { 63.)That citation alleged that
Plaintiff had violated municipal ordinance 130.20(A)(1), which states that “makidigpgaor
assisting in the making of any improper noise, disturbance, breach of the peaessiotending
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to a breach of the peacedrstitutes disorderly condudtd.) However, Plaintiff was fouh liable

on the first citation(ld. at § 64.) Specifically, Plaintiff was found to have violated municipal
ordinance 130.20(A)(5), which states that “resisting or obstructing the penfcenod one known

to be a police officer or any authorized act within the police officerfecialf capacity or
impersonating a police officeconstitute disorderly conductd()

Plaintiff then filed the instant suit, bringing causes of action for uornedde seizure in
violation of the Fourth and/or Fourteemdmendmens of the United States Constitution against
Talley and Yancy (Count I), unreasonablizaee and fdure to integvene in violation of the Fourth
and/or Fourteenth Amendments of the United States Constitution against K@idemt II),
malicious prosecution against Talley, Yancy, Fairley, and the Village givielad under lllinois
law (Count Ill); and judicial revievof Plaintiff’'s conviction on the aboweferenced ordinance
pursuant to the lllinois AdministrativReview Act 735 ILCS 5/3103 against the Village of
Maywood, the Village of Maywood Department of Administrative Hearings,viayg Ordinance
Enforcement Dpartment, Maywood Department of Community Development, Hearing Officer
Pamela Harris, Talley, Yancy, and Fairl@gount V). Defendants were unable to provide a
transcript of Plaintiff's administrative hearing because the audiordeg was too poor to
transcribe and the audio file the Defendants produced in this case is, in fact, so poor that is
impossible to understand thesimony. (Id. atff 6566.) Plaintiff has filed for summary judgment
on Countsl, I, and IV of his Complaint. That motion has been fully briefed and is ripe for
disposition.

DISCUSSION

SUMMARY JUDGMENT STANDARD
Summary judgment is proper where “the pleadings, depositions, answers to inteegatori
and admissions on file, together with the affidavits, if any, show that there innogéssue as to
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material fact and that the moving party is entitled to a jueigras a matter of law.” Fed. R. Civ. P.
56 (c). In determining whether there is a genuine issue of fact, the Court ‘ongstue the facts
and draw all reasonable inferences in the light most favorable to the nonmong fpaley v.
City of Lafayetténdiana, 359 F.3d 925, 928 (7th Cir. 2004). The party seeking summary judgment
has the burden of establishing the lack of any genuine issue of materi8lemd@ellotex Corp. V.
Catrett, 477 U.S. 317, 323, 106 S.Ct. 254886). A genuine issue of mawrfact exists if “the
evidence is such that a reasonable jury could return a verdict for the nonmovingAvadaigrSon
v. Liberty Lobby Ing 477 U.S. 242, 248, 106 S.Ct. 250%86). Summary judgment is proper
against “a party who fails to make a showing sufficient to estalfistexistence of an element
essential to that party’s case, and on which the party will bear the burden of priabf & éflotex,
477 U.S. at 322. “The mere existence of a scintilla of evidence in support of thm@vant’s]
position will be insufficient; there must be evidence on which the jury could reasdimabigr the
[non-movant].”Andersond77 U.S. at 252.

I. PLAINTIFF'S MOTION IS DENIED AS TO THE TERRY STOP.

The FourthAmendment provides that “the right of the people to be secure in their persons,
house, papers, and effects, against unreasonable searches and seizures, shablatetiie/NS.
ConsT. amend. IV Crucially, “what the Constitution forbids is not all searches and seizures, but
unreasnable searches and seizure$etry v. Ohig 392 U.S. 1, 9 (1968) (quotirigkins v. United
States 364 U.S. 206, 222 (1960). consensual encounter with a police officer seeking volyntar
cooperation through necoercive interrogation is not a “seizure” within the meaning of the Fourth
Amendment, and doasot implicate its protectionslones v. Clark630 F.3d 677, 6827™" Cir.
2011).However, “[w]hen an encounter shifts from consendigbgue to an investigatory stop, the
officer must be able to point to specific facts that give rise to a reasonablesutipat the person
stopped isnvolved in criminal activity.”ld. at 68283. “An individual has been seized, only if,
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considering b of the circumstances, a reasbl@person would have believed...that he did not
remain at liberty to disregard a police offits request for informationPliska v. City of Stevens
Point, 823 F.2d 1168, 1176 {TTir. 1987) (citingUnited States Wlendenhall446 U.S. 544554-

55 (1980)) An individual need not be arrested before the Fourth Amendment’s protectmomse

into play; an investigatory “stop and frisk” (also known d®ey stop)qualifies as a seizuréerry,

392 U.S. at 17To makeaconstitutionally validlerry stop, an officer need not have probable cause,
but must have a reasonable articulable suspicion that “criminal activityas”aD.Z. v. Buell 796

F.3d 749, 754 (7 Cir. 2015) (quotingJnited States v. Riley93 F.3d 803, 808 {7Cir. 2007). A
“mere hunch” is not sufficient; the officer “must be able to point to specifis that suggest that a
stopped individual has committed, was committing, or is about to commit an offéthsé&He
guestion to be asked in makitigat determination was articulated by the Supreme Court as follows:
“would the facts available to the officer at the moment of the seizure or the sean@ntvéaman

of reasonable caution in the beli¢hat theaction taken was appropriatePérry, 392U.S. at 21
22."When determiningvhether an officer had reasonable suspicion, courts examine the totality of
the circumstances known to the officer at the time of the stop, including théeexpeesf the officer

and the behavior and afacteristics of theuspect.’"United States v. Lawshe461 F.3d 857, 859

(7" Cir. 2006).

The first step in the Court’s analysis is to determine whetA@riy stop occurred, and if
so, when it began and ended. Construing the facts in the light most favor&déetmlant and
drawing all inferences in their faveras the Court must do in this procedural postuttee Court
does not believe the initial contact between Talley and Plaintiff necesasllfies as & erry stop
as a matter of law, such that summary judgmeauld be appropriate Chief Talley simply
approaches the Plaintiff, identifies hinfselnd asks for identificationrA reasonable juromight
find that Plaintiff would havereasonablybelieved he wasrée to walk away at that timé the
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Court’s view, that continues to be true until Talley threatened Plaintiff with arrest for ditprde
conduct if he did not identify himselfAt that point, Talley had presented Plaintiff with two very
clear and mutually exclusive options: answer his questions or béedride reasonable person
would have believed that they could simmnore Talley and walk awayhis is the moment when
Talley’s interaction with Plaintiff shifted from a consensual encounter detention that triggers
the requirements of the FourBmendmentObviously, theTerry stop ended when Plaintiff was
placed under arrest by Talley, whicteates a new set of standarids.,(probablecause) that will
be discussed more fully in the next section of this opinion.

Having established when thierry stop began, the Court must determine whelraley
had anarticulable reasonable suspicion tRéintiff was engaging or aboud engage in criminal
activity. Talley identified several factors that led him to believe Teery stop was warrante
1) Plantiff appeared to be photographing people entering and exiting the building, and thig secu
features of the building; Zlaintiff refused to answer simple quessoabout his identification;
3) Talley’s experience on the Joint Terrorism Task Force thgh-.B.I. during his tenure with the
lllinois State Police (Dkt. 96 at  16); and 4) “there had been eight multiple shootiegs abat
20 officers were killed...where the individual that was outside capturing the neowsand actbns
of the police depament.” (Dkt. 81, Ex. B at 23:7.7.)* Again, taking all the facts in the light most
favorable to Talley, and drawing all the inferences in his favor, the Court firtd3d¢feamdant Talley
has adequately articulated a basis for a reasonable suspici®aih#iff was engaged in criminal
activity. A reasonable juror could find that a police officer with the facts knmwTalley and the

circumstances surrounding therry stop at the time it was initiated had a reasonable suspicion that

! In Talley’s deposition, he does not identify when or where these slgsaitcurred. However, the Defendants have
raised the July 2016 shooting of five Dallas police officers in their briefpogipon to the instant motiorseeManny
Fernandez, Richard PerBefia, and Jonah Engle BromwiEhje Dallas Officers Were Killed as Payback, Police Chief
SaysN.Y. TIMES (July 8, 2016)https://www.nytimes.com/2016/07/09/us/dalfadice-shooting.html
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Plaintiff wasengaged in taking photographs of the Maywood Police Departmemiefarious,
criminal purposeslhe Court cannot say as a matter of law that it is unreasonable that, in the climate
for police at the time of the incident according to Talley, withirRiff’'s apparently evasive
behavior, and Talley’s perception that Plaintiff was photographing securitydsaf the building
as well as points of ingress and egress, Talley suspected that Plaintgtivasling the police
department for some future criminal activitywhether it be a shooting or simply “casing” the
building for a breakn of some sort. This is not to say that the Court finds that the stop was
reasonable, as discussed beldwis issue is eminently triabldt requires analyzing whether a
reasonable juror could find that a reasonable police officer had a reasonable suBpeioier of
fact will be unquely qualified to assess the aforementioissdes, and the Court does not believe
it would be appropriate to rob a jury of its most crucial functiothis matter.In this procedural
posture, the Court cannot say that the undisputed facts demonstrate that Pldetafitton was
unconsitutional as a matter of laherefore, the Court rejects this argument as to Cotint |.
Plaintiff s aguments to the contragan be categorized into two distinct types, neither of
which ispersuasiverirst, Plaintiff argues that “none of the facts [Talley] claims to have relied up
would, if considered alone, amount to reasonable suspicion,” and then ticks off eacfactfoitse
listed aboveand attempts to explain why they do sofpport reasonable suspicidrhis method
fails to properly apply the reasonable suspicion test, which requires the Caursiter the totality
of the circumstances, naddlated fats. See Lawsheal61 F.3d at 859n fact, the Seventh Circuit
has stated that “certain behavior in isolation may have an innocent explayettitmt same
behavior may give rise to a reasonable suspicion when viewed in the context ofdtirer &t

play.” Id.

2 This portion of the ruling applies with equal force to Yancy.
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Second, Plaintiff repeatedly notes that nothing Plaintiff did was illegal on its owin, a
therefore th& erry stop was not justified. This also misstates the law. A suspect need not be doing
anything illegal for a police officer to fmm a reasonable suspicion that would justifyréef
investigatorydetention.For example, inTerry — the seminal case in this areanothing the
defendants did (taking turns walking past a jewelry store several times, |aoking window,
conferringwith each other after each pdss etc.) was illegaber se but the Supreme Court ruled
that those actions were sufficient to plant reasonable suspicion in the officed snch that the
defendants’ detention was found to be constitutional, 392 U.8-28.2herefore, the fact that it
is not illegal to take pictures of a building or refuse to give a police offaarname is not sufficient
to show, as a matter of law, that therry stop in this case was not justifiéd.

To be clear, the Court believ¢his case presents a very close call, and there is a very strong
argument thathetotality of the circumstances did not provide Talley with reasoraigpicion to
detain Plaintiff.If taken to its logical extreme, Defendants’ arguments could provide vt
blanchefor the police to stop anyone they believe is looking at a builtiegvrongvay. Sadly, we
live in an age where virtually every public gatherpigce in modern Aerican life— elementary
schools, high schools, community colleges, universities, churches and other houseshgd, wor

movie theaters, nightclubs, shopping malls, airports, concert venues, offices,tanchrgs- has

3 Similarly, Plaintiff's repeated reliance dimnesto stand for the proposition that taking pictures on the street does

not support a reasonable suspicion to detain an indivislaido msplacedIn that case, the plaintiff was a utility worker
who was reaithg meters and often had to Usi@oculars to dso when gates or dogs blocked her path to the meters
Jones 630 F.3d at 681A concerned citizen called the police on the plaintiff, and the police investigdtadthe
plaintiff was doing.Id. Immediately, it became cletirthe officers thathe plaintiff —who was “dressed top to bottom

in ComEd gedr— was a utility workerand the person who had lodged the 911 aatifirmed that plaintiff had been
reading meterdd. For some reason, this was not enough fooffieers,who approached the plaintiff, asked to speak
with her (and plaintiff complied with that request), and were presdmyeglaintiff with two different formsof
identification bearing th€omEd logo.ld. When the police officers explained that someone had been concerned that
plaintiff was taking pictures of houses, plaintiff showed the officersomoculars ad explained their utility in her job
reading meterdd. When plaintiff turned to walk away, the officers initiate@ieary stop and asked plaintiff for her date
of birth. Id. Needless to say, the totality of the circumstances in that-cakere the platiff's lawful purposes were
immediately apparent from her uniform and sbrintarily provided informatiothatwould plainly dispel any lingémng
suspicions-is vastly different than the facts presently before the Court
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been subject to a mass shootiSgmingly, there will always be a similar incident frésthe mind
of police that could potentially justify their suspicion of a person who they beie@mproaching a
building or public space in a way they deem suspicious. Likewise, the failure tadeorovi
identification to a police officer is an extremely weak limb on which 81 ome’s reasonable
suspicionOn its own, simply asserting your constitutional right to go about your day witemg
harassed by the police and required to provide identification papers should not — and indeed cannot
— be thebasis for reasonable suspiciéws JusticeDouglassagely and presciently explained in his
dissent inTerry:

There have been powerful hydraulic pressures throughout our history

that bear heavily on the Court to water down constitutional guarantees

and give the police the upper hand. That hydraulic pressure has

probably never been greater than it is today. Yet if the individual is

no longer to be sovereign, if the police can pick him up whenever they

do not like the cut of his jib, if they can “seize” and “search” him in

their discretion, we enter a new regime.
Terry,392 U.S. at 39 (Douglas, J., dissentifg).

Nonetheless, the constitutional test before the Court requires an examaidtiertotaliy
of the circumstancesand itis possiblethat a juror could find thaseveral small, seemingly
inconsequential, and otherwise innocuous activitienbined to create reasonable suspicion in
Talley’s mind Ultimately, thisis more appropriately left fajury to decide, and the Court denies
summary judgment as to Count I, to the exteoobitcerns th&erry stop.
II. PLAINTIFF'S MOTION IS GRANTED ON THE FALSE ARREST CLAIM.
Next, the Courmust determine whether Plaintiff's arrest violated the Fourth Amendment.

To be constitutional, aarrestmust besupported by probable causze Beck v. Ohi@79 U.S. 89,

91 (1964)(“Whether that arrest was constitutionally valid depends in turn upon whether, at the

4 The Court notes that Jits Douglas’s dissent argued that no search or seizure could be constitutialid without
probable cause, which is clearly not the state of Fourth Amentjurisprudence in the 50 years sifi@gry was
decided.
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moment tie arrest was made, the officers had probable cause to makenthable cause depends
on statecriminal law, and it exists when a reasonable officer with all the knowledge offiters
on the scene would have believed that the suspect committefgasedefined by state lawJones
630 F.3d at 684internal citations omitted).

In this case, Talley did not have probable cause to arrest Plaintiff on eitheradletied
offenses that formed the basis foe ttitations given to PlaintiffThe only two actions taken by
Plaintiff that were identifiedn thosecitations was Plaintiff's refusal to provide Talley with
identification and taking pictures ahe Maywood Police DepartmenEailing to provide
identification during dlerry stop isnot obstruction or disorderly conduct, and Talley (as the chief
of the Maywood Police Department) can objectively be expected to know as $agcReople v.
Fernandez963 N.E.2d 1058, 1061 (lll. App. Ct. 2011) (“Because defendant could not be convicted
of obstructionfor merely refusing to identify himself and refusing to provide identibca we
reversehis conviction [for obstructidh).

Defendants seem to concede this point, as they do not argue anywhere in tiseihdirie
Talley had probable cause to arrestiitiff for disorderly conduct or obstructingpalice officer.
Instead, they argue thdtalley had probableause to arrest Plaintiff based on the Village of
Maywood’s loitering statute. (Dkt. 89 at 8.) That ordinance makes it unlawful to:

Loiter or prowlin a place, at a time, or in a manner not usual for law
abiding citizens under circumstances that warrant alarm for the safety
of persons or property in the vicinibtAmong the circumstances
which may be considered in determining whether such alarm is
warranted is the fact that the actor takes flight upon the appearance of
a peace officer, refuses to identify himself or manifestly endeavors to
conceal himself or any objedtinless flight by the actor or other
circumstances make an [sic] impracticable, a peace officer shall prior
to any arrest for an arrest under this division afford the actor an

opportunity to dispel any alarm which would otherwise be warranted.

Maywood Municipal Code § 130.23.
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Seemingly, Defendants are attempting to use the “closely related charge” defense to
Plaintiff's claim for an unconstitutional arresfA]n arrest is justified if the officers had probable
cause (or arguable probable cause) to arrest the suspect either for the fiergsetioe officers
cited or for a closely related chargeWilliams v. Jaglowski269 F.3d 778, 784 {7Cir. 2001)
(emphasis added)in order to rely on a closelyelated charge, however, the officers must show
that the charge can reasonably be basetihe same set of fathat gave rise to the arrest and that
the charge offered as justification is one that ‘would [have recommended]titselfeasonable
police officer acting in good faith’ @he time the arrest was madéd. (quoting Richardsonv.
Bonds 860 F.2d 1427, 1431 {7Cir. 1988)). The question turns on whether a reasonable officer
would have believed a legal basis for arrest existed, based anttia knowledge of the facts of
the officer in questiorRichardson860 F.2d at 143However, ex post factoationalizations of any
crime that might fit within the fact pattern of a given case will not be indulged bisamiebasis
for justifying an arrestid.

The Court does not belieefendants have adequately demonstrated thahtwbprobable
cause to arrest Plairttiior loitering. First, it is unclear whether a reasonable police officer acting in
good faith would have believed that the loitering statute for the Village of Maywood was
constitutional according the lllinois Supre@eurt.See City of Chicago v. Moraled87 N.E.2d 53,

60 (lll. 1997) (“Nevertheless, it is well settled that broadly worded crimini@ring laws which
prohibit loitering without additional unlawful conduct are doubtlessly unconstitujiaféit, 527

U.S. 41 (1999)Second, even if the ordinance is not unconstitutionally va@reissue not before

this Court— the facts in this case do not support a reasonable inference that Talley hadeprobabl
cause to arreRlaintiff for loitering. “Loiter” is notdefined in the ordinance (at least on the record
before the Court)but Black’'s Law Dictionary defines “Loitering” as “[tlhe criminal oftenof
remaining in a certain place (such as a public street) for no apparent reamstaring, BLACK’S
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LAw DICTIONARY (10" ed. 2014y There is no indication Talley witnessed Plaintiff “remaining in
a certain placé.Talley testified that he was not aware Plaintiff was taking pictures beforatbe ex
the Maywood Police Department, and the video of the interaction shows that dgbleaches
Plaintiff immediately after exiting the building and introduces himself widpproximately 20
seconds(Dkt. 81, Ex. B at 12:23, Ex. O.)in other words, Talley had no reason to believe Plaintiff
was remaining in that locatipas opposed to snapping a few pictures of the building and moving
on. Moreover, Talley did not believe Plaintiff was not standing on the sidewalk for “no appare
reason.” Rather, éh believed Plaintiff was taking pictures of the Maywood Police Department
including the security features of the builditgshort, the facts as Talley knew them at the time he
arrested Plaintiff would not have led an objectively reasonable policeradicting in good faith to
believe that the officer could arrest Plaintifider loitering ordinace cited abové.Instead, this
justification strikes the Court as a@x post factgationalization, particularly since the Defendants
had several mongtbetween his arrest and his administrative hearing and failed to issue adoiteri
citation, despite serving him with a second citation for an additional violation sheftyesaid
hearing.

However, the Court does not believe tihatan grant summary judgment on thiséaarrest
claim against YancyAs discussed more fully in the next section of tpgnion,an individual must
either cause or participateam allegedlyfalse arresto be liable pursuant to 42 U.S.C. § 1988e
SectionlV, infra. According to Yancyhe did not assist in Plaintiff’arrest and alley made th

decision to arrest PlaintifffDkt. 81, Ex. F at 77:28:3.) Talley corroborated this statement,

5 The definition also notes that “[l]oitering statutes are generally held tmbenstitutionally vague.”Loitering,
BLACK’SLAW DICTIONARY (10" ed. 2014).

6 Similarly, Talley could not have reasonably belietleat Plaintiff was “prowling.”That term is also not defined in
the statute, but the MerriakiWebster dictionary defines “prowl” as “to move about or wander stealthity as if in
search of prey.MerriamWebsterhttps://www.merriamwebster.com/dictionary/prowstanding on a publisidewalk
in broad daylight taking pictures cannot reasonably considered to be movingaba@utdering'stealthily.”
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testifying that Talley arrested Plaintiff by himself and that Yancy did not touahtiFian any way
during the arrest(Dkt. 81, Ex. B at 193.) The video also shows that Yancy had very little
interaction with Plaintiff beforelalley placed him under arreahd does not show that Yancy
participated in the arregt any way. (Dkt. 81, Ex. O.) Although Yancy may have assisted with
transporting Plaintiff fronthe sidewalk into the building housing the Maywood Police Department
(Yancy’s voice can be heard in the video after Talley brings Plaintifaidey for processingjhat
alone does not necessarily mean that Yancy would ble liabfalse arresiSee Mrfin v. City of
East Chicagp 349 F.3d 989, 10001 (7" Cir. 2003) (sheriff transporting arrestee to station not
sufficient for liability for false arrest)As such, on the record before us, the Coartnot say that
Yancy sufficiently participated in éhfalse arrest to makkem liable as a matter of lawhat issue

will need to be brought before the jury.

As such, the Court grants the Plaintiff's motion for summary judgment on Count | on the
claim for false arrest as to Talleply. However, becaus€ount | of Plaintiff's complaint combines
theTerry stop and tharrestinto one cause of action, it is unclear to this Court whether the liability
for the Terry stop needs to biied. It seems to the Court that any damages fromTérey stop
would necessarily be subsumed into the unconstitutional arrest of the Plaintiffatosstie has not
been addressed by the parties. The Court will discuss that is®irext status hearing on October
2,2018 at 9:30 a.mat which time the Court will determine whether additional briefing on that issue
is required and set a trial schedule for the remaining claims
V. SUMMARY JUDGMENT IS DENIED AS TO FAIRLEY ON COUNT II.

The Court does not believe summary judgment is@pate as to Fairlegn Count Il “An
individual cannot be held liable in a § 1983 action unless he caused or participated in an alleged
constitutional deprivation.”Jenkins v. Keatingl47 F.3d 577583 (7" Cir. 1998) (quoting/olf:

Lillie v. Sonquist699 F.2d 864, 869 {TCir. 1983)) (emphasis in original). Where the constitutional
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violation being alleged is false arrest, tteprivationtakes place when the arrestee is seized and a
reasonable pson would not have believed he or she Wes to leae; therefore, in order to have
“caused” or “participated” in an arrest, the individual in question “must have ukelegame action
prior to, or perlaps at the time of” the arrefd. at 58384; see also Long v. McDermp#004 WL
1088351, at *2 (N.D. Ill. May 13, 2004) (plaintiff's “alleged constitutional deprivations in degar
a false arrest claim would have occurred the moment he was taken into cussadgy taking
action after aseizure has been madeuch as transporting an arrestee to tiee station, filling
out arrest paperwork, or signing a criminal complaiist not sufficient to imbue an individual with
liability for false arrest.ld at 584;see alsaviorfin 349 F.3d afl000-01;Long 2004 WL 1088351,
at *2 (“assisting with transpéirand “assisting with paper work pertaining to” arrest do not qualif
as participating in arrest).

In this matter, a reasonable jury could find that Fairley did not participate cause
Plaintiff's arrest.Construing the facts in the light most faviaeato Fairley, it would be reasonable
to find that Plaintiffs constitutional deprivation occurred at the moment he was ariagfEdlley
outside the Maywood Police Department, and that Fairley’s role was limited to siogpkarnest
ministerial work that would not rise to the level of liability false arrestAs such, the Court cannot
say that Plaintiff is entitled to summary judgment against Fairley on his falsé caien.

Similarly, Plaintiff's claim for failure to intervene against Fairlisynot appropriatefor
summary judgmeniThe duty to intervene arises when an officer “observes or has reason to know
that a constitutional violation is being committaad possesses a realistic opportunity to prevent
the harm from occurring Yang v. Hadin, 37 F.3d 282, 285 {7Cir. 1994) (emphasis addeds
noted above, the constitutional violation for false arrest occurred whezy Talldl Plaintiff he was
under arrest outside of the Maywood Police Department, and then led him into the builtling a
down thestairs for Fairley to procesh.is certainly a reasonable inference that Fairley lacked a
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realistic opportunity to prevent Plaintiéffalse arrestvhen he was not on locationtae time the
arrest occurredlherefore, the Court denies Plaintiff’'s motion for summary judgment on his claim
for failure to intervene against Fairley.
V. ADMINISTRATIVE REVIEW ACT

In Count IV, Plaintiff seeks to have this Court reversedeeisionof the administrative
hearing officerfinding Plaintiff liable for dsorderly conduct for “resisting or obstructing the
performance of one known to be a police officer or any authorized act within the pfficer's
official capacity or impersonating a police officerlh his brief in support of the instant motion,
Plainiff maintains that the lllinois Administrative Review Aat35 ILCS 5/3101 et. seq. permits
the Court to reverse the agency’s decidgiesause Defendants failed to provide an audible audio
recording or a transcriptf the administrative hearing.he Admnistrative Review Act vests
jurisdiction in state circuit courts (and by extension, this Court exercisppesnental jurisdiction
over Count IV) to review finaldministrative decisions/35 ILCS 58-104.The act further states
thatthe defendant’s answeéshall consist of the original or a certified copy of the entire record of
proceedings under review, including any such evidence as may have been heard byet and t
findings and decisions made by i35 ILCS 5/3108(b). The Court is given broad powan
entering orders on review, including the ability to “affirm or revergedecision in whe or in
part’ 735 ILCS 5/3111(a)(5). However, “[tlechnical errors in the proceedings before the
administrative agency or its failure to observe the technites of evidence shall not constitute
grounds for the reversal of the administrative decision unless it appears to thbaiosutch error
or failure materially affected the rights of any party and resulteddstaatial injustice to him or
her.” 735 ILCS 5/3-111(b).

The appropriate remedy for a failure to file the required transcript \dddree from the
administrative hearing was establistgdhe lllinois Supreme Couirt Strohl v. Macon Cty. Zoning
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Bd. of Appeals104 N.E.2d 559 (lll. 1952)in that case, the owners of a grocery store and meat
market appealed the denial of their rezoning request by the Macon Country Buo@irdyto the
Circuit Courtof Macon Countyld. at 560.However, the defendants failed to provide any “record
of the administrative proceedings, a statement of the decision appealed fromamscait or
stipulation of the evidence upon which the administrative decisiobases], if such was the case.”
Id. at 563. Despite this lack of a record, the trial court decided tucom trialde novoand rear
new evidence, before reversing thecision of the zoning boartt. That decision was appealed,
and the appellate court noted that the trial court’s actions were clearly outsgtge of review
dictated by the Administrate Review Act whichlimits the review to the questions of facts and law
presented to the administrative agency and prohibits the court from dhearentertaining new
evidenceld. at 56263. The appellate court held thgtv]hether or not the Macon Caotly Zoning
Board of Appeals made findings and conclusions on questions of fact in the present cageecannot
judicially determined, for no record of the administrative proceeding or of thsiaiedo be
reviewed was ever bught before the circuit courtld. at 56364. Therefore, the appellate court
remanded the case to the circuit court with the following instructions:

The decree of the circuit court of Macon County is therefore reversed

and set aside and the cause is remande [sic] to that court tmideter

if a record of administrative proceeding was képit is determined

that none was kept, it is directed that the decision of the Board of

Appeals be reversedvhereas if it be determined that the record

exists, it is directed that the cause be raiednto the board with

directions to complete and file it in this cause, and that judicial review

in the manner contemplated by the Administrative Review Act be

completed.
Id. at 565(emphasis added)

In this case, the failure to provide either a transcript or a record of theiattative hearing

likewise robs this Court of the ability to provide meaningful judicial review ofattrainistrative

decision finding Plaintiffiable for disorderly conducDefendants have failed to provide this Court
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with the evidenceheard by the glevant administrative agencys per Strohl where an
administrative agency has failed to maintain an appropriate administratore meserving the
findings of fact and conclusions of law, if any, made by the agandyhe evidence on which such
decision is basedhe appropriateemedy is to reversae decisiorof that administrative agendy.
Therefore, the Court grants summary judgment in favor of Plaintiff on Count IV eardses the
administrative finthg that Plaintiff was liable for disorderly conduct and fining him $150.0¢Her
same.

CONCLUSION

For the reasons discussed herein, Plaintiff's Motion for Summary Judgment (dis. 78)
granted in part and denied in part as follow: 1) DENIED as to Count | against Yancyleydd a
the extent Count | concerns the investigalieery stop of Plaintiff; 2) DENIED as to Count | against
Yancy for false arrest; 3) GRANTED as to Count | against Talleyalse arrest; 4) denied as to
Count II; and 5) GRANTED as to Count IV. A status hearing is set for October 2, 20B® @.m.

to discuss trial scheduling and procedure.

ENTERED: 9/27/18

e

U.S. MagistrateJudge, Susan E. Cox

" Defendants attempt to distinguiSkrohlby arguing that they had attempted to createcording of the proceedings,
whereas the zongnboard inStrohlwas “negligent in failing to create of tipgoceedings.” (Dkt. 89 at 14This is a
digtinction without a differenceRegardless ofvhether Defendantsegligently failed to attempt a recording or
negligently failed to complete an adequegeording, the result is still the saméhe Court is incapable of performing
a judicial review of the administrative proceeding because Defendants aiiéel what is plainly required of them
under the AdministrativReview Act As perStrohl the result of this failure is clear, and the Court must regehe
decision of the agenclloreover, to the extent that Defendants’ failure can be fairly characterizagteatinical error,”
the Court believes that the failure “materiadiffected” Plaintiff'srights bypreventing him from mounting an appeal
against the findings as contemplated by the Administré&Riseiew Act and the Court is permitted to reverse the
administrative decisioan this basis Seer35 ILCS 5/3/111(b).
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