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IN THE UNITED STAT ES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

VEGA ASSET RECOVERYLLC, )
)
Plaintiff, )
) CaseNo.17C 1332
V. )
) Judge Jorge L. Alonso
NEWEDGE USA, LLC n/k/a SG )

AMERICAS SECURITIES, LLC, )
)
)

Defendant.

MEMORANDUM OPINION AND ORDER

In August of 2007 plaintiff Vega Asset Recovery, LLC (“Vega'justained substantial
losses while trading on the Russell 2000 Indégars later, Vega initiatearbitration proceedings
with the Financial Industry Regulatory Authority (“FINRA”) againdéfendant Newedge USA,
LLCn/k/a SG Americas Securities, LLC (8Medge”) Following a fourdayarbitrationhearing,
the arbitration panel denied Vega’s claim and Newedge’s counterclaimsati€died with the
result, Vega filed an application to vacate the arbitration awaitdl this Court Newedge
responded anfil eda motion to confirm the award.

Before the Couris Vegds gpplication to vacate arbitration awardEiNRA [1], as well
as defendarilewedgés motion to confirm arbitration award [14]. For the reasons set forth below,
the Courdeniesvegds appliation, granttNewedgés motion, ancconfirmsthe arbitration award.

BACKGROUND

In August of 2007, the trading markevas experiencing a historic period of extreme
volatility. On August 16, 2007, Vega lost approximately $26 mil{itB?o of its trading capital)
while trading optiondasedn the Russell 2000 Index.

On July 25, 2013pursuant to arccount Agreement Vegainitiateda claimwith FINRA,
allegingthat Newedge had caus®@ga to incur those lossedNewedgefiled a caunterclaim,
alleging that it was entitled to indemnificatiand requested an award of costs and attorneys’ fees

1 Newedge USA, LLC was previously known as Fimat USA, LLC.

2 In March 2007, Vega and Newedge entered into an Account Agreement which reuerneto t
arbitrate any controversiasisingbetween them(Dkt. 1-1, Ex.1, § 7Q0) TheAccountAgreement
required any arbitration to be conducted “before arbitration facilities provigl@hy exchange
that [Newedgejs a membejof] or the National Association of Securities Dealers, Irfd”) The
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Shortly after thenitiation of the arbitration pro@sand after the partidsadsubmitted their
rankingsfrom alist of arbitratorsFINRA appointeda panel of three arbitrators (the “Panellhe
Panel consisted difiree FINRA membersDaniel R. Formeller (an attorney licensed since 1976,
who was designated as the Chairperson), Jeffrey W. Finke (an attorney liceicsetid3i7)and
Henry G. Nothnagel (a former broker and trader with 37 years of experience)rairiitin
FINRA cases are classified as either “rublic” or “public.” SeeFINRA Rule 12100 Formeller
and Finke were classified as “pubBliarbitrators, and Nothnagelas classified as a “ngpublic”
arbitrator.

In 2015, during the pendency of the underlying arbitration proceedings, the SEC amended
the definitions ér “non-public” and “public” arbitrators. The amendment became effective on
June 26, 2015 and wastnmetroactive.SeeFINRA Reg. Notice 1818 (“for cases in which FINRA
sent lists prior to June 26, 2015, FINRA will not change the classification status-pfiblbmand
public arbitrators based on the new definitions, and will not grant challengesifar lsased solely
on an arbitrator’s reclassification.”).

In SeptembeR016,the parties participated afour-dayarbitration hearingpefore the Panel
in Chicago, lllinois On October 3, 2016he Panel ordered the parties to submdtsthearing
briefing on certain issudsy October 31, 20160n Octobel 8, 2016, &INRA case administrator
notified the parties that Arbitrator Finke was no longer classified“aailalic arbitratot under
FINRA's revised arbitrator definition becausimke’sfirm derived $50,000 or more, or at least 10
percent of its annual revenue from entities associated with the financiakyndiitt. 131, Ex.
18.) On November 8, 2016d Paneformally closed the arbitration hearing.

On DecembeR1, 2016° the Panel entered th&ward of Arbitrators (the “Award”) The
Award states thahe claim involved a public customer dispute and #hatajoritypublic panel
decided thease.The Awardnotes thaVega asserted several causes of atton that Newedge
claimed indemnification In issuing the Awardthe Paneldenied Vega’'s claims denied

National Association of Securities Dealers, Inc. is the predecessdiRAFISee Birkelbach v.
S.E.C, 751 F.3d 472, 474 (7th Cir. 2014)he AccountAgreement further required the parties to
follow the rules of the arbitration forum. (Dkt11EXx. 1, 69(G).) BecauseVega initiatedthe
arbitration proceedings with FINRA, FINRA rules applied to the underlying pobcgs.

3 Vega says that the Award was entered on December 21, ®bgficasNewedge says that the
Award was entered on December 19, 2016. (D#t, Hx. 2, pg. 33.)The date of entrgoes not
affect the Court’s analysis. For purposes of consistency, the Cdudfet to the Awardasbeing
entered on December 21, 2016.

4 Vega assertethe following claims“violation of section 10(b) of the Securities Exchange Act
of 1934 and violation of Securities Exchange Commission Rules1@mlation of the lllinois
Securities Law of 1953, violation of the Illinois Consumer Fraud and DeceptiveeBag ractices
Act, violation of FINRA Rules with respect to portfolio margining, breach of fatyauty as to
Third-Party Profit Sharing Plans and violation of the Employee Retirement Incecueity Act

of 1974, breach of fiduciary duty as to IRA funds and violation of Section 4d8 dmployee
Retirement Income Security Act of 1974, unauthorized trading anecaoropliant opening
transactions, undue concentration of account funds, breach of contract, breach of fiducjary duty
negligence, common law fraud, and lack of supervision.” (Dkt. 1-1, Ex. 2, pgs. 27-28.)
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Newedge’s counterclainand ordered the parties to bear their own costs and expenses (other than
forum fees) incurred in the matte(Dkt. 1-1, Ex. 2.)

Vegatimely filed suit in the Circuit Court of Cook County, lllinois, seeking to vacate the
Award pursuant to Section 12 diet lllinois Uniform Arbitration Act(*l[UAA”) , 710 ILCS 5/12
et seq Vega alleges thahe Award is invalidoecausél) it was procured by fralj corruption, or
other undue means; (2) of evident partiality exhibited by Arbitratorseyef/. Fink and Daniel
R. Formeller (3) the Arbitrators exceeded their powers; (4) the Arbitrators refusduedr
evidence material to the controversy; (5) it is against the manifest weightlafshand (6) the
Arbitrators failed to render a decision on one of the claiswedgedimely removedthe action
to this Court and filed an opposition to Vega'’s application to vdba@wvardas well asa motion
to confrm the Awardpursuant to Section 9 of the Federal Arbitration Act (“FAA”), 9 U.S.C. § 9,
and 710 ILCS 5/12(d).

STANDARD

The languageinder botlthe FAA and the IUAA is essentially the santgeeGillispie v.
Vill. of Franklin Park 405 F. Supp. 2d 905, 909 (N.D. Ill. Dec. 13, 2008)/hen a plaintiff's
claim is covered by an arbitration agreement, the relevant body of law[is®Aé.” Vazquez v.
Central States Joint Bd547 F.Supp.2d 833, 865 (N.D. Ill. 2008).The FAA “governs the
enforcemet) validity, and interpretation of arbitration clauses in commercial contiadisth
state and federal courts.Jain v. deMéré 51 F.3d 686, 688 (7th Cir. 1995)If there is an
agreement to arbitrate, and the issues presented to the arbitratathialltat agreement, courts
may overturn the arbitrator's award only on very narrow grounédekible Mfg. Systems Pty.
Ltd. v. Super Products CorB6 F.3d 96, 99 (7th Cir. 1996Judicial eview ofarbitral awards is
very limited. Courts may vacate arbitral award in onlyfour scenarios

(1) where the award was procured by corruption, fraud, or undue means;

(2) where there was evident partiality or corruption in the arbitrators, or eithe
them;

(3) where the dnitrators wereguilty of misconduct in refusing to postpone the
hearing, upon sufficient cause shown, or in refusing to hear evidence pertinent and
material to the controversy; of any other misbehavior by which the rights of any
party have been prejudiced; or

(4) where the arbitrators exceeded their powers, or so imperfectly executed them
that a mutual, final, and definite award upon the subject matter submitted was not
made.
9 U.S.C. 810(a).
To provefraud, Vega must show that the alleged fraud was “(1) not discoverable upon the

exercise of due diligence prior to the arbitration; (2) materially related towsnirsthe arbitration;
and (3) established by clear and convincing evidenGargiss Int’l v. Bormet58 F.3d 328, 333
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(7th Cir. 1995). To demotrate“evident partiality,” Vega must show that an “arbitrator’s bias is
‘direct, definite and capable of demonstration rather than remote, uncertain, oaspecul
Harter v. lowa Grain Cq 220 F.3d 544, 553 (7th Cir. 2000)o demonstratéhat thearbitrators
“exceeded their power,” Vega must show that the arbitrator acted outside theosbaper her
contractually delegated authorit@xford Health Plans LLC, v. Sutte&s69 U.S. 564, 570 (2013).
An arbitrator violates Section 10(a)(4) and shows a “manifest disregard fomthe/t@n the
arbitrator “directs the parties to violate the lawVise v. Wachovia Se¢.LC, 450 F.3d 265, 268
69 (7th Cir. 2006) (internal citations omitted).

Confirmatian of arbitration awards is “usually routine or summarydasbro, Inc. v.
Catalyst USA, In¢.367 F.3d 689, 6992 (7th Cir. 2004).“Factual or legal error, no matter how
gross, is insufficient to support overturning an arbitration awardalim v. GreatGatsby’s
Auction Gallery, Ing.516 F.3d 557, 563 (7th Cir. 2008).

ANALYSIS

While Vegaclaimsa litany of allegd errors,they essentially fall into three categori€k)
the Panel’s ordersndiscovery and sanctions; (2) Arbitrator Finke’s classification; and (3) ¥ega’
ERISA and IRA claims. The Court will address each in turn.

l. The Panel’srulings on discovery and sanctions

Vega takes issue with several of the Panel’s rulings on discovery, inckatietjons and
the Panel’s alleged refusal to rule on Vega’'s Unauthorized Trading cl&masays that, as a
result of the rulingsthe Award is invalid and vacatur is requireelchusg(1) the Awardwas
procured by fraud, corruption oother undue meayiq2) Arbitrator Formeller exhibited “evident
partiality,” (3) the Panel “exceeded its powers,” gijithe Panel engaged in “manifest disregard
for the law.”

Newedgeaespoiuls that Vega’s claims lack both evidentiary and legal support anithénat
is no basis to overturn an award based on discovery orders, sanctions, orsgtheragement
decisions.Newedgdurther says thafega had a full and complete opportunity eoleardecause
the Panel issued the rulings after full briefing and, at times, oral argufleatCourt agrees.

As an initial matter, the Court notes that Vega has provided the Court with imesiffic
evidence to suppotheseallegations. A party seeking to vacate an arbitration award bears the
burden of proving that vacatur is warrant&ke Allied Beacon Partners, Inc. v. Bqddo. 13 C
5165, 2014 WL 551712, at *3 (N.D. Ill. Feb. 13, 2014) (finding plaintiff had failed to meet its
evidentiary burden when it challenged specific portions of the record but failed to providg a cop
of the arbitration transcripts)While Vega identifies a slew of allegedrors Vega does s
sweeping and conclusory fashioMloreover,Vega has provided ¢hCourt with little, if any,
evidence or legal authority to support these clainihe Court finds tha¥ega has not met its
evidentiary burden here.

® Vega only provided the Court with a copy of the parties’ Account Agreement, thedl Aavat
four pages of the transcript of proceedingSegdkts. 1-1and29.)
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GivenVega’s lack of evidentiarywWega’'s arguments are unpersuasive and without merit.
As previously noted, FINRA rules applied to the underlying arbitration proceedigsuant to
those rules, the Panel could set discovery deadlines, decide discovery disputes, inpimsessa
andrequest poshearing briefs SeeFINRA Rules 1250(), 12501b) (panel is authorized to set
discovery schedulgs FINRA Rule 12503(d) (noting that motions related to discovery are
generally heard by one arbitrator, the ChairperdeiNRA Rules 1221@), 12504(d), (e), 12511
(panel may impose sanctigns-INRA Rule 12608 (panel may request submissions from the
parties after the hearing is heldfhe Panel’s rulings on discovery and sanctisagse consistent
with those rules.

Vega takes issue with the timing of the Award, arguing that the Panel delayied issu
Pursuant to FINRA rulesan arbitration panel “shakndeavorto render an award within 30
businesslays from the date the record is close@€eFINRA Rule 12904(d) (emphasis added).
Here, the Panel issued the Award within 30 business days (the ctxs®d on November 8, 2016,
and the Award was issued on December 21, 20&E6¢n if the Panel hagot timely rendexd the
Award, the rule states that a panel will “endeavor” to issue an award within thatatngeffhis
is not a mandatory requiremehat might serve as a bastsvacate the Award.

Vega next takes issue with the Panel’'s alleged refusal to rule on Mdgaighorized
Trading claim. Vega contends that the Panel never gave Vega any warningvthdtitismiss
Vega’'s Unauthorized Trading claias a discovery sanctidar, alternativelythat the Panel would
deny Vega leave to amend the First Amended Statement of Claim to include thtedvizad
Trading claim) Without a more completeecord it is difficult for the Court to discern whether
the Panel dismissed the claim (as asserted by \éegd)ether the Panel simply denied Vega leave
to add the clainfas argued by NewedgeThe four pages of transcrggrovided to the Coutby
Vegashow that Arbitrator Foredler sought to clarifythe ruling on the Unauthorized Trading
claim. Arbitrator Formeller stated,

The claimant’s claim for unauthorized trading, the amendment to the pleadisg, w
denied primarily on the basis thfe late production of documents in contravention

of a number of previous orders that the Panel had issued in discovery and related
issues.

So | wanted to be clear abadding that to my list of reasonitigat the Panel went
through at the time that issued its orders and made its decisions that had been
memorialized in the ordetsere.

(Dkt. 291, pgs. 23) (emphasis added)'he Court does not have the full list of reasoning and will
not engage in guesswork.

As noted, to make a showing of “fraud, corruption or other undue means,” Vega must show
that the alleged fraud was “(1) not discoverable upon the exercise of due diligemde phne
arbitration; (2) materially related to an issue in the arbitration; and (3)lisetd by clear and



convincing evidence.”Gingiss Int’l, 58 F.3d at 333. Vega has failed to do so. As for its claims
of “evident partiality,” Vega must show that an “arbitrator’s bias is ‘djréefinite and capable of
demonstration rather than remote, uncertain, or speceifatiHarter, 220 F.3d at 553. Again,
Vega has failed to do so. Next, to show that the Panel “exceeded its powers,” \Wgtga m
demonstrate that the arbitrator acted outside the scope of his or her contraisiegiyted
authority. Oxford Health Plans LC, 569 U.S. at 570 (2013). Vega has not done so. And, finally,
to show that the Panel engaged in “manifest disregard for the law,” Vega must sholne that
arbitrator “direct[ed] the parties to violate the lawWise 450 F.3d at 2689 (7th Cir. 2006)
(internal citations omitted). Vega has not made such a showing.

In sum, the Court finds nceasonto vacate the Award based on the Panel’s rulings on
discovery and related matters.

. Arbitrator Finke

At the outset of the underlying arbitratiofrbitrator Finke was classified as aublic
arbitrator’ under the INRA Code of Arbitration Procedure f@ustomer DisputesThree years
later, ;0 October 18, 2016€after the arbitration hearingad concluded but before entry of the
Award), the parties learned thatbitrator Finke no longer qualified as public abitrator” under
a revised definition of FINRA Rule 12100, effective June 26, 20é&ither partyobjected to or
challenged the disclosua that time Two months later, the Panel issued the Award.

Vega now says thdhe disclosurdthat Arbitrator Finke no longer qualified as a “public
arbitrator’) amounts td*evident partiality’ shows thathe arbitrators'exceeded their powet's
and is indicative of “fraud and corruptionVegasaysthat it was entitled teearn abou&rbitrator
Finke’s status within a reasonable periodimmie after the June 26, 2015 definition revisiorega
believes that earlier notice would have allowetbiadequatelyassess the Panel addtermire
whether it should have challenged the composition of the Panel [séoteofthe arbitration
hearing.Vegacomplainghat the Panetnded up beingnproperlyslanted more towartindustry
arbitrators than “public arbitrators.”

Newedge responds thtite disclosurevas not problematic because the revised definition
did not apply to pending cases, such as Vega's ddewedge alsargues that Vega has waived
thisissuebecause it did not immediately chaljgnit.

As an initial matter, the Court finds that Vega has waived this issue becagselidenot
raise and/or challenge it during the underlying arbitration proceedidgstHealth Serv. Mgmt.
Corp. v. Hughes975 F.2d 1253, 1261 (7th Cir. 1992) (finding waiver when attdesayed of a
prior relationship between a party and two arbitrabotsvaited two months to raise abjection).

Even so, the Court findéega’s argumento be unpersuasive. When the SEC appraved
amendment to the definition of “public arbitrator” in the Customer Code of Arbitr&rocedure,
it specificallynoted thatfor cases in which FINRA sent lists prior to June 26, 2015, FINRA will
not change the classification status ah#public and public arbitrators based on the new
definitions, and will not grant challenges for cause based solely on an arlstratbassification.”
SeeFINRA Reg. Notice 18.8. Pursuant téhe applicable FINRA rules and definitions, Arbitrator



Finke was considered “public arbitrator'throughout thearbitration his classification status did
not change. Vega had no basishallengeArbitrator Finke’s classification during the arbitration
proceedings Vega likewise,has no basis to challenge it now.

Moreover, Vega has na@hown“evident partiality,” that the arbitratorexceededtheir
powers,” orthat the Award was procured Bfraud and corruption.” Vega has presentatb
evidence of direct and definite biss as tqrove “evident partiality.”SeeHarter, 220 F.3d 544,
553 (7th Cir. 2000)garty must show that the “arbitrator’s bias is ‘direct, definite and capable of
demonstration rather than remote, uncertain, or speculajiveeé alsoAzroui v. E*Trade
Securites, LLG 499 Fed. Appx. 606, 607 (7th Cir. 2048yen an appearance of bias from an
adverse ruling is not a ground for vacatunstead Vega’'s arguments arat bestspeculativen
nature.

Vega also has not shown that the Panel “exceededpineirs.” Vega hagresented no
evidence to support its claims that the arbitrators acted outside the scope aditthaity. See
Oxford Health Plans LLC569 U.S. 564, 570 (2013) (pamyust show that the arbitrator acted
outside the scope of his oehcontractually delegated authojityin fact, the arbitrators acted
within the scope of the applicable FINRA rules. Pursuantdsettules Arbitrator Finkewas
properly empaneled as a “public arbitratarid properly classifieds a “public arbitratorin the
Award.

Finally, to vacate the Award on the basis of fraud, Vega must shothéalleged fraud
was “(1) not discoverable upon the exercise of due diligence prior to the abjt(a) materially
related to an issuenithe arbitration; and (3) established by clear and convincing evidence.”
Gingiss Int’l, 58 F.3d 328, 333 (7th Cir. 1995). Vega has not doneVama argueshat the
disclosure on October 18, 2016 (more than sixteen months after the revision of Hredrafeer
the fourday hearindis indicative of corruption or undue means because “there would be no reason
for Arbitrator Finke to make the disclosure of his change in status to thespartinés case unless
he were obligated to do so.” (Dkt. 29, dd.) Vegafurthersays thatalthoughthe Panel should
have been composed of at least two public persons, it wasTheseallegatiors do not show
fraud andarenot enough to vacate the Award. Moreover, pursuant to the applicable FINRA rules,
Arbitrator Finke was classified as a “public arbitrator” throughout the arbitration progseaid
the Panel was composed of two public persons.

For these reasonthe Court finds that the October 18, 2016 disclosure about Arbitrator
Finke’s status does not require vacatur of the Award.

lll.  ERISA and IRA Claims

Vega next contends that the Award is invalid because the Panel engaged in tmanifes
disregard for the law &xhibited “evident partiality,” and issued the Award through “corruption or
undue means” when deniedVega's ERISAandIRA claims. Vega says that it informed the
arbitrators of the applicable law pertaining to the IRA, ERISA, and Custodauists, buthe
Panel chose to ignore the law and aatemnifest disregard for the law. Vega furtikemplains
that the Panel ruled against Vega without explanation and that the irregulatities\wiard show
that the Panel engaged ‘ievident partiality” and “coruption orundue means.”Alternatively,



Vega arguethat it is unknown whether the Panel ruledlom ERISAandIRA claims because the
Panel did not explain its decision and that the irregularities createoamg impression that the
Panel did not meangfully attempt to grapple withthese claims.(Dkt. 1-1, § 58.)Vega argues,
under this theory, that the Award must be vacated for failure to render a decisionaimmre
of the claims presented to the Panel

Newedge responds that Vega's ERISAd IRA claims were fully explored in the
arbitration—the parties submitted briefing on these issues prior to the hearing, the giaettdy
addressed these issues during the hearing, and the parties addressedigdsesepsshearing
briefs. Newedgefurther says that it proveduringthe arbitrationproceedings that EBA was
irrelevat—Vega was a hedge fund rather than BRISA “employee benefit plan” and the
Exchange rule for IRAs invoked by Vega (NYSE Rule 431(g)) created no prighteofiaction
and was not relevant. AccordingNewedgethe Panel properly denied these claims because they
were notsupported.

Ona againVega hasiot made the requisite showing. Vega has provided the Court with
no evidenceand, likewise, offers scant legal authotiysupport thimrgument.Vegafirst alleges
that the Panel showed a “manifest disregard for the law” becauserihéd the Panel about the
applicable law, but the Panel chose to ignore the Mega misses the mark her@n arbitrator
shows a manifest disregard for the law when he or she directs the parties tothelate. See
Wise 450 F.3d at 2689; see asoJohnson Controls, Ine.. Edman Controls, Inc712 F.3dL021,
1026(7th Cir. 2013)‘even ‘manifest disregard for the law is not a ground on which a court may
reject an arbitrator’s award’ unless it orders parties to do somethingdfatdahld nobtherwise
do legally”). Vegadoes not attempt to show, or even allégat the Panel directed the parties to
violate the law. Instead,Vega’'s allegationshat the Panel chose to ignore the Ewbased on
pure speculation. This is not enough to overturn an arbitration award.

Vega next complains that the Panel engaged in “evident partiality” and “corrugpt
undue means” because the Panel did not provide an explanation for the Awte alternative,
Vega argues thdhere is a strong impssion that the Panel did not give meaningful consideration
to the ERISA and IRA claims because the Award was issued without explandbarever, the
Account Agreement states that the arbitrators do not have to state the refasahgs)Award.
(Seedkt. 1-1, Ex. 1, 1 69(D).) Moreover, an arbitrator is not obligated to discuss evenraissue,
many arbitrations end with an award saying who won but without providing regsea#\ffymax,
Inc. v. OrtheMcNeilJanssen Pharminc, 660 F.3d 281, 28&7th Cir. 2011) see also Shearson
Hayden Stone, Inc. v. Liang§53 F.2d 310, 312 (7th Cir. 1981) (“The arbitrators gave no reasons
for their award, but they are not required to do soFyrther,the parties extensively addressed
the ERISA and IRA claims throughout the arbitration proceedings viagaeng briefing and
testimony during the hearing. The Panel even requested post-hearimgglotethis exact issue.

In sum, Vega’s contention that the Panel ignored the law or, alternatively, didaenonr
theERISA and/or IRAclaims is unsupported and without merit. There is no reason for this Court
to vacate the Award based on these allegations.



IV. Newedg’s Motion to Confirm the Award

Newedgehas filed a motion to confirm the Awapirsuant to Section 9 of the FAA,
U.S.C. § 9and 710 ILCS 5/12(d). Having met those requirements, the Gaunts Newedge'’s
motion, confirms the Award, and converts the Award to judgment.

CONCLUSION
For the foregoing reasonthie Court denies Vegaapplicationto vacatethe arbitration

award[1] and grants Newedge’snotion to confirm the arbitration award14]. The FINRA
arbitration awardFINRA No. 13—02179)is confirmed and converted to judgmertivil case

terminated.

SO ORDERED. ENTERED: June 7, 2019

HON. JORGE ALONSO
United States District Judge
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