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UNITED STATESDISTRICT COURT
NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

R.F. TECHNOLOGIES, INC., an lllinois )
Corporation, and BABAK NOORIAN, )
Individually,

Plaintiffs,

)

)

)

) No. 17 C 1886
V. )
) Judge Sara L. Ellis
LECLAIR RYAN, P.C., a Virginia )
professional Corporation, and THOMAS )

O’'LEARY, Individually, )
)

Defendants. )

OPINION AND ORDER

Defendants LeClair Ryan, P.C. (“LeClaigihd Thomas O’Leary represented Plaintiffs
R.F. Technologies, Inc. (“‘RFT”) and Babak Noaoria a trademark infringement case in the
Southern District of California (the “HMEitigation”). RFT and Noorian bring this legal
malpractice suit against LeClair and O’Leary, altggihat they acted negligently in the course
of their representation of RFT and Nooriarthe HME Litigation. LeClair and O’Leary move
to dismiss this case pursuanthe doctrines of unclean hands amgbari delictq as well as for
failure to state a claim. The Court finds that facts available to it dlhis stage of the case do
not support dismissal pursuant te tthoctrines of unclean handsiopari delicta Further, the
Court finds that RFT and Noorian have adequatédaded their legal malpractice claim. For

these reasons, the Court denies Le@ad O’Leary’s motion to dismiss.
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BACKGROUND"

RFT is a business that markets, sells, @nogtides replacement parts and repair for drive-
thru headset products for the fast food industdoorian founded RFT and is the company’s
CEO. In 2012, HM Electronics, Inc. (“HMEBrought a trademark infringement suit against
RFT and Noorian in the Southebmstrict of California. RFT ad Noorian retained LeClair and
O’Leary to defend them in this matter.

From the outset, the HME Litigationddnot go well for RFT and Noorian. Upon
receiving notice of the litigation, Noorian sent an email requettiaighis sales psonnel delete
certain documents relevant to the litigatiddver the course of the litigation, no one
implemented a legal hold at RFT or with Ni@or, and no one tried tecover the documents
deleted at Noorian’s request.

In addition to the document preservation issues, HME won a motion for a preliminary
injunction against RFT and Noorian. Approximgteix months after entering that preliminary
injunction, the Southern Districf California held RFT and No@n in contempt and sanctioned
them for violating the terms of the injunctiohe sanctions for the violation included a daily
fine for each day they failed to comply witle injunction, attorneys’ fees for HME, and
disgorgement of any profits made by RFTaagsult of their violation of the injunction.

The court sanctioned RFT and Noorian fddigional violations dung the pendency of
the case. Unsurprisingly, in light of the lackaolitigation hold and the deletion of documents,
the HME Litigation was rife with discovery isss. At a hearing shortly before trial, HME

moved for sanctions against RFT and Nooriamfincompliance with the court’s orders and

! The facts in the background section are takem fRFT and Noorian’s Amended Complaint [25] and
exhibits attached thereto and are pnesd true for the purpose of resolvibgClair and O’Lears
motion to dismiss.See Virnich v. Vorwaldb64 F.3d 206, 212 (7th Cir. 2011)pcal 15, Int'l Bhd. of
Elec. Workers, AFL-CIO v. Exelon Corg95 F.3d 779, 782 (7th Cir. 2007).



discovery procedures. The magistrate judgaigd the motion, entering an order for sanctions
(the “Sanctions Order”) thancluded issue sanctions, evidiany sanctions, and adverse
inference instructionsSee HM Elecs. v. R.F. Techs., |i¢0. 12-cv-2884-BAS-MDD, Doc. 420
(S.D. Cal. Aug. 7, 2015). According to RFT anddxian, the Sanctions Order forced them into
settling the case. The parties ended up sefin§9 million. In light of the settlement, the
HME Litigation district court vacated the Sanctions Order as m®ee id. Doc. 454 (S.D. Cal.
Mar. 15, 2016).

RFT and Noorian argue thia¢Clair and O’Leary breached their duty to them as
attorneys a number of times during the HMikigation. LeClair and O’Leary neglected to
institute a litigation hold, and did nothing to aelsls Noorian’s email regarding the deletion of
certain documents. According to RTF andoNan, LeClair and O’Leary did not properly
respond to HME’s motion for a preliminaryjumction; once HME obtained the preliminary
injunction, LeClair and O’Leardid not explain to RFT andoorian what the injunction
required of them and what the implians would be of violating it.

Further, RFT and Noorian hold LeClaimdaO’Leary responsible for a number of
discovery missteps. Regarding a specific disppovequest seeking agdst in part the very
documents that Noorian had requested his g@esonnel delete, O’Leawmerified to the HME
Litigation court both in person and through sigdétovery responses that all emails responsive
to that request had been produced. Despésetihepresentations, O’Leary did not ask his ESI
vendor to run searches to identify the documesgponsive to that request until months after his
discovery response and in-court repres@ma Moreover, 150,000 pages of ESI were

improperly categorized as confidential andhlield on that basis, and 375,000 pages of ESI



were not produced until afterdltlose of discovery. These disery violations culminated in
the hearing that led to the magade judge’s Sanctions Order.

Finally, RFT and Noorian contend that La{fland O’Leary breached their duty when
they did not advise RFT and Noorian to sedffier a mediation ahe case in April 2014.
According to RFT and Noorian, LeClair and O’Lgaid not explore whether settlement within
RFT’s insurance policy limits was possible.

LEGAL STANDARD

A motion to dismiss under Rule 12(b)(6) chafies the sufficiency of the complaint, not
its merits. Fed. R. Civ. P. 12(b)(&jbson v. City of Chicag®10 F.2d 1510, 1520 (7th Cir.
1990). In considering a Rule 12(b)(6) motion to dismiss, the Court accepts as true all well-
pleaded facts in the plaintiff's complaint and dsaall reasonable inferences from those facts in
the plaintiff's favor. AnchorBank, FSB v. Hofe849 F.3d 610, 614 (7th Cir. 2011). To survive
a Rule 12(b)(6) motion, the complaint must notygeovide the defendant with fair notice of a
claim’s basis but must also be facially plausibfshcroft v. Igbal556 U.S. 662, 678, 129 S. Ct.
1937, 173 L. Ed. 2d 868 (200%ke also Bell Atl. Corp. v. Twomp§50 U.S. 544, 555, 127 S.
Ct. 1955, 167 L. Ed. 2d 929 (2007). “A claim hasdhpiausibility when the plaintiff pleads
factual content that allows the court to draw thasonable inference that the defendant is liable
for the misconduct alleged.fgbal, 556 U.S. at 678.

ANALYSIS

Documents Outside of the Complaint and Unclean Hands

LeClair and O’Leary urge the Court to tgkeicial notice of thdactual findings in the
Sanctions Order. Specifically, they want @eurt to take notice dhe magistrate judge’s

findings that RFT and Noonetook part in various s&tionable activities.



A court normally cannot consider extrinsic evidence without converting a motion to
dismiss into one for summary judgmemtecker v. Deere & Cp556 F.3d 575, 582—-83 (7th Cir.
2009). Where a document is referenced irctiraplaint and central to plaintiff's claims,
however, the Court may consider itriling on the motion to dismisdd. The Court may also
take judicial notice of ntters of public recordGen. Elec. Capital Corp. v. Lease Resolution
Corp., 128 F.3d 1074, 1080-81 (7th Cir. 1997).

LeClair and O’Leary do na@rgue that the Sanctionsder is central to RFT and
Noorian’s claims, and so the Court turns to ket is appropriate to take notice of the
Sanctions Order as a matter of public record.eiMiaking judicial notie of court filings under
the public record exception, courts may only take judicial notice of facts that are “beyond
reasonable dispute.ld. at 1083;see also White v. Hef@75 F.3d 350, 358 (7th Cir. 2017).
Though the Sanctions Order certainly qualifiea asurt filing, LeClairand O’Leary have not
established that there is no dispute as to the allegedly satdti@adivities in which RFT and
Noorian participated. LeClair and O’Leary themselves point out that the district court in the
HME Litigation later vacated the Sanctions Ordema®t. Thus, the Court will not consider the
factual findings in the Sanctie Order at this time.

Because LeClair and O’Leary’s unclean handsianéri delictoarguments are based on
the factual findings in the Satans Order, rather than factontained within the Amended
Complaint, the Court has no basis for such a figdit this stage in the litigation. Dismissing a
case based on an affirmative defense “is apatgpponly when the factual allegations in the
complaint unambiguously establish #lé elements of the defensd-dyson USA, Inc. v. Hyson

2U, Ltd, 821 F.3d 935, 939 (7th Cir. 2016). Thougis possible that L€lair and O’Leary



may assert these affirmative defenses at theopppte stage in thistigation, there simply are
not enough facts supporting these dedsna the Amended Complaint.
. Legal Malpractice (Count 1)

RFT and Noorian allege that LeClair a@d_eary committed legal malpractice in the
course of their representation of RFT and Nmoin the HME Litigation. LeClair and O’Leary
argue that RFT and Noorian have not pleadedaeffi facts to establish two aspects of this
claim: proximate cause and damages.

To establish a claim for legal malpracticdllmois, RFT and Noorian must allege: “(1)
the existence of an attorney-cligelationship that edtéishes a duty on the gaof the attorney,

(2) a negligent act or omission constituting a breach of that duty, (3) proximate cause of injury,
and (4) actual damagesW. Bend Mut. Ins. Co. v. ShumacHh&t4 F.3d 670, 676 (7th Cir.
2016);see alsdnyder v. Heildelberge®53 N.E.2d 415, 424 n.1, 2011 IL 111052, 352 Ill. Dec.
176 (2016).

There is no dispute that RRAhd Noorian have alleged tfiest two elements. LeClair
and O’Leary represented RFT and Nooriathie HME Litigation, which gave rise to an
attorney-client relationship. Doc. 25 1 8. Aault of this relatiortsp, LeClair and O’Leary
owed RFT and Noorian a duty. RFT and Noorian hedse adequately pleaded a breach of that
duty through the multiple discovery problems &mel lack of a litigéion hold. Doc. 25 { 40.

Proximate cause is a much more contesteshenht. In their Reply, LeClair and O’Leary
argue that, to properly allegegmimate causation, RFand Noorian must show that they would
have prevailed in the underlying case but foraleged negligence of theattorneys. Doc. 53
at 12. However, none of the cases that Le@lail O’Leary cite addss the actual question of

how to treat legal malpractice cases where thatiffaalleges that they would have settled the



underlying case for less, but fitre defendant’s malpractic&ee Ignarski v. Norbu648 N.E.2d
285, 271 lll. App. 3d 522, 207 Ill. Dec. 829 (1995) {pldf alleged that hs case was dismissed
as a result of defendant’s negligence in failingame the proper party within the statute of
limitations); Sheppard v. Krgl578 N.E.2d 212, 218 Ill. App. 3d 254, 161 Ill. Dec. 85 (1991)
(plaintiff alleged that but for defendant’s tiggnce in pursuing his undging case, plaintiff
would have had legal grounds for a cause of actkinjland & Ellis v. CMI Corp, No. 95 C
7457, 1996 WL 559951 (N.D. Ill. Sept. 30, 1996) (plairdifeged that, despithe fact that their
claim in the underlying case had been extingedsby another court’s ruling, they would have
been able to obtain a settlement in the uyde case but for defelants’ negligence)Kirkland
comes closest to addressing this argument. Ttilereourt rejected theaghtiff's assertion that,
but for their attorneys’ negligemr, they would have been altitesettle the case. 1996 WL
559951 at *8. The court emphasized that, tobdistaproximate cause,ghtiffs must prove
“that, but for the attorney’s nagénce, [they] would have besnccessfuin the underlying

cause of action” and noted that it could not famy Illinois authority that said otherwiseld.
(emphasis in original). The facare distinguishable here. Notgkdll of those cases involve the
alleged negligence in the prosecution of a caseerahan the defense of a case. Moreover, as
LeClair and O’Leary note in their original briéfljnois law specifically allows legal malpractice
claims where a plaintiff can show that sheledtfor a lesser amount than she could reasonably
expect without the malpractic&Vebb v. Damisgi842 N.E.2d 140, 149, 362 Ill. App. 3d 1032,
299 Ill. Dec. 401 (2005%ee also Brooks v. Brennad25 N.E.2d 1188, 1195, 255 IIl. App. 3d
260, 193 lll. Dec. 67 (1994). And thiatexactly what RFT and Nadan have alleged: “Plaintiffs
were forced to settle the HM Eleahics litigation for far more thatie actual value of the case.”

Doc. 25 1 41. Considering the pending SamsiOrder against RFT and Noorian, it is a



plausible claim that they were forced to settlth HME for more than they would have had
discovery moved forward according to the South&strict of Californa’s procedures. Thus,
the Court finds that RFT and Noorian adequapédaded the proximatause element of their
legal malpractice claim.

Finally, RFT and Noorian must allege thatyhsuffered actual damages as a result of the
malpractice.Stevens v. McGuire Woods L4383 N.E.3d 923, 927, 2015 IL 118652, 396 Ill. Dec.
13 (2015). “Where the mere possibility of harnsexor damages are otherwise speculative,
actual damages are absent and no cauaetioih for malpractice yet existsN. Ill. Emergency
Physicians v. Landau, Omahana, & Kopka, L887 N.E.2d 99, 107, 216 Ill. 2d 294, 297 IIl.
Dec. 319 (2005). However, damages are considgreculative “only if theiexistence itself is
uncertain, not if the amount is uncertaimyet to be fully determined.Id.

LeClair and O’Leary argue & RFT and Noorian have aljed no facts to support their
claim of damages, and that “any such claiould be implausible and too speculativeDoc. 29
at 8. However, RFT and Noorian have stdted LeClair and O’Lary’s alleged misconduct
forced them to settle the HME Litigation for “farore” than the actual value of the case. Doc.
25 1 41. At this stage in the litigan, the proper question to ask otldthese things have
happened, natid they happen.”Carlson v. CSX Transp., In&58 F.3d 819, 827 (7th Cir.

2014) (internal quotation marked omitted) (emphass@iginal). RFT and Noorian allege that
LeClair and O’Leary’s conduct in the HME Litigati led the court to issue the Sanctions Order

against them on the eve of trial. They furthete that this Sanctior@@rder included adverse

% LeClair and O’Leary also question whethd¥TRand Noorian actually paid the settleme&eeDoc. 29

at 10. The Amended Complaint [25] states that “Plaintiffs were forced to sethid/iidectronics

litigation for far more than the actual value of taese,” alleging that both paid some portion of the
settlement. Doc. 25  41. At this point in the litigatiethere the Court is restrained to the facts alleged
in the Amended Complaint [25] and the exhibitaetied thereto, LeClair and O’Leary’s argument does
not have merit.



inference instructions toe used at trial, and allege thataa®sult of this order (among other
negligent conduct alleged against LeClair and O’Leary), RféTNoorian were forced to settle
the HME Litigation for a greater value thareyhwould have setttewithout the impending
Sanctions Order and adverse inferensgruttion. The Court finds that thesuld have
happened. Thus, RFT and Noorian have sufficigrihaded this element of the case, and their
claim for legal malpractice may proceed to discovery.
CONCLUSION
For the foregoing reasons, the Court deh&Slair and O’Leary’s motion to dismiss

RFT and Noorian’s Amended Complaint [28]. Theurt orders LeClairred O’Leary to answer

(

SARAL. ELLIS
United States District Judge

the allegations of the Amend€omplaint by March 6, 2018.

Dated: February 12, 2018




