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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

INFORMATION SYSTEMS AUDIT AND
CONTROL ASSOCIATION, INC., a
California Corporation,

Plaintiff,

V. Judge Joan B. Gottschall

INC., a Maryland Corporation, and
COMTECH TELECOMMUNICATION
CORP., a Delaware Corporation,

)

)

)

)

)

)
TELECOMMUNICATION SYSTEMS, ) 17 C 2066

)

)

)

)

Defendants. )

)

MEMORANDUM OPINION AND ORDER

Plaintiff Information Systems Audit and Cooit Association, Inc. (“ISACA”) has sued
defendants TeleCommunication Systems, &mz Comtech Telecommunications Corp.
(together, “TCS”): alleging that TCS breached a contriaetween the parties. TCS has moved to
dismiss the complaint and to coel@rbitration of the disput&eeECF No. 37. For the reasons
discussed below, the motion is granted insofar seeks to compel arbétion but denied insofar
as it seeks dismissal.

Background

According to its complaint, ISACA is@onprofit association that develops global

standards and practices for usénidustries such as inforrti@n technology, risk management,

and cybersecurity. In 2013, ISACA begard&velop an online program for training and

! In February 2016, TeleCommunication Systems, Inc. was purchased by, and became a wholly
owned subsidiary of, Comtech Telecommunications CaegAm. Compl. | 8.
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certifying cybersecurity professionals. In 20I8ACA entered into £ybersecurity Content
Development and Licensing Agreement (“therédgment”) with TCS according to which TCS
was to create for ISACA, on a work-for-hiresiig a cybersecurity déication and training
platform that offered online courses, examioasi, and practice exercises. ISACA alleges that
TCS breached the Agreement by, among other things, failing to produce work of adequate
quality; failing to complete its work on timasing ISACA'’s intellectulproperty in developing
products with third parties; and distributipgpducts to third paigs containing ISACA’s
intellectual property.

ISACA initially filed a two-count complairagainst TCS. Count | sought a declaratory
judgment statingnter alia, that ISACA owns the matergln question. Count Il sought a
preliminary and permanent injunction requirimger alia, TCS to turn the materials over to
ISACA and to refrain from delivering the matds to third parties. ISACA subsequently
amended its complaint to include several add#i@auses of action against one of these third
parties—Cybrary, Inc. (“Cybrary; a cybersecurity training agpany to whom TCS allegedly
distributed materials incorpdrag ISACA’s intellectual propertand trademarks, which Cybrary
uses in certain of its online course offerings.

TCS argues that the Agreement requirestti@aparties’ dispet be resolved through
arbitration. Specifically, TC&elies on section 25.19 of tihgreement, which states:

Without prejudice to either Party’s right $eek equitable ref (including, but

not limited to, injunction) from a Coudf competent jurisdiction, any dispute

arising out of or related to this Agreement or the breélaeteof that cannot be

resolved by negotiation, at be settled by bindingrbitration in accordance with

the Commercial Arbitration Rules of the Americarbitration Association

(“AAA”) .... Claims for interim, injunctive, or other emergency relief may be
arbitrated pursuano this Section.



Agreement § 25.19, Compl. Ex. 1, ECF No. 1. TGSdfore argues that ISACA’s claims should
be dismissed and referred to arbitration.
Discussion

The Federal Arbitration Act (FAA) providesah®[a] written provision in any ... contract
evidencing a transaction invohg commerce to settle by arlgition a controversy thereafter
arising out of such contract tlansaction ... shall be validr@vocable, and enforceable, save
upon such grounds as exist at law or in equitythie revocation of any contract.” 9 U.S.C. § 2.
Under the FAA, “arbitration may be compelledht following three elements are shown: a
written agreement to arbitrate, a dispute witihi@ scope of the arhdttion agreement, and a
refusal to arbitrate.” drich Am. Ins. Co. v. Watts Indus., 417 F.3d 682, 687 (7th Cir. 2005).
There is no dispute that the first and third elemargspresent here. The parties join issue solely
over whether ISACA’s claims fall withithe scope of the arbitration claifse.
A. Arbitrability of the Issue of Arbitrability

A threshold question, not addredd®y either of the parties, vghether the dnitrability of
their dispute is to be determined by the couttyoan arbitrator. Both parties apparently assume
that the issue is one for the coto decide. It is true asgeneral matter thadfc]ourts, not
arbitrators, are charged with deciding ‘gatewsstters, such as whether the parties have a valid
arbitration agreement at all or whether a estedly binding arbitradin clause applies to a

certain type of controversy.Wis. Local Gov't Prop. Ins. Fund v. Lexington Ins.,3310 F.3d

2 The Agreement contains a choice-of-law psi stating that it ‘sall be governed by and
construed in accordance with the laws of theteSof New York, without giving effect to the
principles of conflicts of laws thereof.” Agement § 26.20. The court assumes for purposes of
this motion that the clause is valid and thahibuld be applied in interpreting the arbitration
provision.Cf. DIRECTV, Inc. v. Imburgial36 S. Ct. 463, 468 (2015) (observing that the
“Federal Arbitration Act allows parties to an dration contract considerable latitude to choose
what law governs some or all of its provisions”).



411, 414-15 (7th Cir. 2016) (quotiyeen Tree Fin. Corp. v. BazzE39 U.S. 444, 452

(2003)). This is not so, however, where theiparthave “clearly and unmistakably” indicated
their intention that disputes concerning arbitrability be decided by an arbiBatre.g AT & T
Techs., Inc. v. Commc’'ns Workers of. AMT5 U.S. 643, 649 (1986) (“Unless the parties clearly
and unmistakably provide otherwigbe question of whether the pagtagreed to arbitrate is to
be decided by the couript the arbitrator.”)int’l Med. Grp., Inc. vAm. Arbitration Ass’n, Ing
312 F.3d 833, 842 (7th Cir. 2002) (same).

Here, the arbitration provision states thaty‘aispute arising out of or related to this
Agreement or the breach thereof that cannatblelved by negotiation, shall be settled by
binding arbitration in accordance with the Coermal Arbitration Rules of the American
Arbitration Association.” Ageement § 25.19. The AmericAnbitration Association’s
(“AAA’s”) Commercial Arbitration Rues expressly state that the issaf arbitrability is to be
decided by an arbitratabeeAm. Arbitration Ass’n Commerciarbitration Rules & Mediation
Procedures, Rule R-7(a) (“Tlabitrator shall have the powter rule on his or her own
jurisdiction, includng any objections with respect to thestéance, scope, or validity of the
arbitration agreement or to the arbitrabilitiyany claim or counterclaim.”). Although the
Seventh Circuit has yet to addsethe issue, the vast majoritiycourts have held that an
agreement to arbitrate in acdance with the AAA’s Rules cldgrindicates the parties’
intention to let an arbitrator determimvhether their dispute is arbitrabBee, e.gCequent
Performance Prods., Inc. v. Let’'s Go Aero, JiNo. 14 C 8457, 2016 WL 4036754, at *6 (N.D.
lIl. July 28, 2016) (“Given this AAA requirement thide arbitrator decidéhe arbitrability of
any claim,’ district courts in thisircuit (and courts of appealsather circuits, ioluding the 1st,

2d, 5th, 8th, 9th, 11th, and Federal Circuits) hauesistently held that a clause requiring



arbitration according to AAA Rugerequires the arbitrator tos@ve arbitrability disputes.”)
(citing cases).

Nevertheless, since neither of the partiesdentended that the issue of arbitrability
should be decided by the arbitratitre court shall address the issGé.Wagner v. Discover
Bank No. 12-CV-02786-MSK-BNB, 2014 WL 128372,*&tn.5 (D. Colo. Jan. 13, 2014) (“The
Court recognizes that the questiof arbitrability of Mr. Wagnes TCPA claims arguably falls
within the arbitratioragreement because it implicates skhepe of the agreement. Under the
plain language of the agreemegither party could have elected to arbitrate the question of
arbitrability. But because neither party has repriesktnat they have elected to arbitrate this
issue, the Court proceettsaddress it here.”Bmith v. EquiFirst Corp.117 F. Supp. 2d 557,
559 n.4 (S.D. Miss. 2000) (addressthg question of arbibility despite cleaand unmistakable
evidence in the language of the pestcontract that they agreéuhat the issue dadrbitrability
could be submitted to an arbitrator for decision).

B. Arbitrability of ISACA’s Claims

“The FAA contains a general policy faviog arbitration and a léral federal policy
favoring arbitration agreementd.ewis v. Epic Sys. CorB23 F.3d 1147, 1159 (7th Cir. 2016)
(quotation marks omitted). The presumption in favbarbitrability is buttressed further where
an arbitration provision is broadly wordegke, e.g Exelon Generation Co., LLC v. Local 15,
Int’l Bhd. of Elec. Workers540 F.3d 640, 646 (7th Cir. 2008) (“The presumption of arbitrability
is particularly applicable where the arbitratiooyision is broad.”). Hence, “[o]nce it is clear ...
that the parties have a contréuat provides for arbitration of some issues between them, any
doubt concerning the scope of theitdtion clause is resolved favor of arbitration as a matter

of federal law."Gore v. Alltel Commc’ns, LL&G66 F.3d 1027, 1032 (7th Cir. 2012) (quotation



marks omitted). More specifically, “a court may deny a party’s request to arbitrate an issue
unless it may be said with positive assurancett®arbitration clause is not susceptible of an
interpretation that covers the asserted dispide (quotation marks omitted).

Here, the parties’ contract plainly provides the arbitration ofome issues between
them. Indeed, the Agreement’s arbitration pranss quite broad, covery any dispute “arising
out of or related to” th parties’ AgreemenSee, e.gBahoor v. Varonis Sys., Ind52 F. Supp.
3d 1091, 1100 (N.D. 1ll. 2015) (“In theeventh Circuit, ‘[b]Jroad arbitration clauses,’ such as
ones including ‘arising out of or relating to’ larage, ‘necessarily create a presumption of
arbitrability.”) (quoting Kiefer Specialty Flooring, Inc. v. Tarkett, Iné.74 F.3d 907, 910 (7th
Cir. 1999)). Thus, TCS’s motion to compel artdiva can be denied only if can be said “with
positive assurance that the arbitration clause isumteptible of an interpretation that covers the
asserted disputeGore, 666 F.3d at 1032 (quotation marks omitted). This standard is not met
here.

ISACA’s opposition to arbitrabin rests entirely on the arbitration provision’s opening
clause, which states that the peion applies “[w]ithoufprejudice to either Ry/’s right to seek
equitable relief ... from a Court of comgnt jurisdiction.” Agreement § 25.19. ISACA
interprets this clause to metrat claims seeking equitable rélaae not subject to arbitration.
Because its claims for a declaratory judgnsent injunctive relief are equitable in nature,
ISACA contends, the parties’ dispute need notdselved through arbdtion. For its part, TCS
contends that the exception is intended only to pvesegich party’s right to seek equitable relief
to enforce the arbitrator’s findingSeeDefs.’ Br. at 3 n.3.

As an initial matter, it is not clear thatASA’s declaratory-judgment claim can in fact

be regarded as equitable in rmatuStrictly speaking, such claimage neither eqtable nor legal



but instead take on the character of the underlying cla@m, e.gEmp’rs Ins. of Wausau v.
Shell Oil Co, 820 F.2d 898, 900-01 (7th Cir. 1987) (“Deatary judgments are neither ‘legal’
nor ‘equitable’ .... To tell how to classify these beasts, we must evdhetenderlying claim.”).
Neither party has addressed this issue in apyhd©f course, regardless of how the declaratory-
judgment claim is classified, ISACA'’s claim forghminary and permanent injunctive relief falls
into the equitable categorgee, e.gTurnell v. CentiMark Corp.796 F.3d 656, 661 (7th Cir.
2015) (“A preliminary injunction is an extraordinary equitable remedy that is available only
when the movant shows clear need.”). Ultimately, however, the issue of nomenclature is a red
herring. As the Seventh Circuithamphasized, “[w]hether a pattlar claim is arbitrable
depends not upon the characterization of the clauhupon the relationship of the claim to the
subject matter of the arbitration claus€dre, 666 F.3d at 1036. “Were the rule otherwise,” the
court has explained, “a party cdutustrate any agreement to arbitrate simply by the manner in
which it framed its claims.Id. Here, there can be little questithat ISACA'’s claims go to the
very heart of the arbitration clause’s subjaettter. As already notethe clause covers “any
dispute arising out of or relatéd [the] Agreement or the breatifereof.” Both of ISACA’s
claims are based on TCS’s allegedduh of the parties’ agreemefee, e.g.Compl. 1 1 (“This
is an action for a declaratonydggment and preliminary and permanent injunctive relief based on
breach of contract.”see alscAm. Compl. § 1 (same).

In any case, ISACA’s proposed interptata of the equitableelief exception is
untenable. For one thing, ISACA’s reading of theuse is inconsistemtith the broad language
of the arbitration provision. As the clause mak&ar, “equitable relief” is not limited to
injunctions.SeeAgreement § 29.19 (providing for arbitiati of all claims “[w]ithout prejudice

to either Party’s right to seadquitable relief (including, but béimited to, injunction) from a



Court of competent jurisdictioh”Under ISACA’s interpretatiortherefore, there is no reason
why the clause would not extendremedies allowing a court to avd monetary relief such as
disgorgement or the imposition afconstructive trust. This woufgermit a party to obtain from
a court essentially the same relief as that otlserweserved for the arbitrator. It would make
little sense to include such ampansive loophole in what aherwise a sweeping arbitration
provision.

It is true that ISACA harot sought monetary relief fromCS. Nevertheless, resolving
ISACA'’s claims would require theourt to decide the key substaetquestions at issue in the
dispute (e.g., whether ISACA ow the property in questiorBee, e.gClarus Med., LLC v.
Myelotec, Ing.No. CIV. 05-934 DWF/JJG, 2005 W3272139, at *4 (D. Minn. Nov. 30, 2005)
(“[T]o determine whether declaratory reliefappropriate, the Courtauld need to interpret
terms of the License and wade into the merithefunderlying dispute ..[l]f the Court were to
adjudicate Clarus’s requests for declaratory tefiee Court would, in effect, read out the broad
arbitration clause of section 20(a).... [S¢m¢ as a claim was disgaid as a declaratory
judgment action, that claim could be brought befomurt and thus circumvent the very broad
language of the arbitration clau§ePlacing these is&s within the court’s purview would run
counter to the arbitration clausgurpose, which is precisely avoid the time and expense
associated with litigatiorSee, e.gPreston v. Ferrer552 U.S. 346, 357 (2008) (“A prime
objective of an agreement to arbitrate isthieve ‘streamlined proceedings and expeditious
results.”) (quotingMitsubishi Motors Corp. v. Soler Chrysler-Plymouth,.)#73 U.S. 614, 633
(1985));Merit Ins. Co. v. Leatherby Ins. Ca14 F.2d 673, 683 (7th Cir. 1983) (noting that the

“purpose of the United States Arlaition Act” is to “mak[e] arbitation a swift, inexpensive, and



effective substitute for judicial dispute resotuti). The fact that ISACA’s complaint does not
seek monetary relief would not make itaiols any easier or less costly to litigate.

For reasons such as these, courts hawtnely rejected the argument that ISACA
advances here. Rather, courtgdaonsistently consted equitable-relief exceptions like the one
in this case as either trizing courts to issuemporaryequitable relief once a dispute has
been submitted to arbitratiosee, e.g.Comedy Club, Inc. v. Improv W. Assoé&&3 F.3d 1277,
1286 (9th Cir. 2009) (“[T]he Federal Arbitratidxet ... does not give aoctirt the authority to
issue equitable remedies, suclaasmporary injunction, to mdain the status quo between the
parties. Thus, it makes sense that if the paneested to give themselves the ability to seek
temporary equitable remedies in courts whlilbitration was ongoing, they would add such a
clause to the arbitration agreementRgmy Amerique, Inc. votizet Distribution, S.A.R.L816
F. Supp. 213, 218 (S.D.N.Y. 1993) (“[T]he effecfibfe arbitration clase’s equitable-relief
exception] is to make injunctive relief in judaticourts of proper jusdiction available to the
parties in aid of arbitration, tlaer than ... transforming arbitrigbclaims into nonarbitrable ones
depending on the form of relief prayed for. Under that preferable construction, ... Remy could
seek a preliminary injunction in this Court pemglresolution of the merits by arbitration.”), or
(as TCS argues) as authorizing courts to eefarbitral awards oncehdtration is completesee,
e.g, Fraser v. Brightsar Franchising, LLCNo. 16 C 8179, 2016 WL 6442185, at *2 (N.D. Il
Nov. 1, 2016) (“The equitable relieéferenced in the Franchise Agreement that ultimately may
need to be obtained from a court would be yipe tof injunctive relief that would be sought in
enforcement proceedings after the mediatidifration procedure has been followedS)ations

W., LLC v. Pinnacle Bank of QiNo. CIV.06-1419-Kl, 2007 WI1219952, at *6 (D. Or. Apr.



23, 2007) (“The arbitration provision covers tHispute. Plaintiff’'s request for any equitable
relief will be relevant after the arbitratosiges a decision on the merits of the dispufe.”).
ISACA'’s attempt to distinguish these d&ons is unpersuasive. For example, ISACA
purports to distinguislarus Medicalon the ground that the clausethat case provided that
the parties could seek equitalvklief “notwithstanding” tharbitration provision, whereas the
clause here states that the @dtion provision is “wihout prejudice” to thearties’ ability to
seek equitable relieSeeResp. Br. at 11, ECF No. 28. Accardito ISACA, the latter language
“strongly evidences the parties’ intent to litigatecourt claims for ijunctive and/or equitable
relief” while the former does noid. ISACA offers no basis for this parsing of the expressions,
and none is readily apparent to the court. SniyilaSACA attempts to distinguish cases such as
Stations Wesin the ground that they involved botjugable and legal claims; however, ISACA
fails to point to anything in #hdecisions indicating that theggence of legal claims had any

bearing on the courts’ analyses.

% The arbitration provisivstates that an arbitral “award yrtae confirmed and enforced in any
Court of competent jurisdiction.” Agreemen28.19. Reading the equitable-relief exception as
merely granting the court post-arbitration enforeatrauthority would argably render the latter
clause superfluous. Even if that is so, bwer, the provision can still be meaningfully
interpreted as allowing courtis order equitable relief before or during arbitration. The
arbitration provision states thgc]laims for interim, injunctive or other emergency relief may
be arbitrated pursuaio this Section,id., but it does not provide tle®urt with such authority.
Spelling out a court’s power tesue preliminary injunctive relief is perhaps especially important
in light of the circuit split over whether suelthority is given ta@ourts by the FAACompare
Comedy Clup553 F.3d at 1286, arMerrill Lynch, Pierce, Fenner & Smith, Inc. v. Hoy&26
F.2d 1286, 1291 (8th Cir. 1984) (“[I]n light of odetermination that the controversy is
arbitrable, however, we find thtite issuance of injunctive relief abrogates the intent of the
Federal Arbitration Act and conseqtigrivas an abuse of discretion.jth Gateway E. Ry. Co.
v. Terminal R.R. Ass’n of St. Lou85 F.3d 1134, 1141 (7th Cir. 1994) (reaffirming circuit
precedent holding that a district court may graneliminary injunctiwe relief in the face of
arbitration”);see als@lanvey v. Alguire647 F.3d 585, 592 (5th Cir. 2011) (noting circuit split
over district courts’ authoritjo issue an injunction while arbitration is pending).

10



The cases ISACA cites in support of its piositare likewise unavailing. Some of these
cases, such &NB Fitness, LLC v. Anytime Fitne$4.C, No. 11-cv-4892, 2012 WL 1952662
(N.D. lll. May 30, 2012), an&unCoke Energy Inc. v. MAR¢rrostaal Aktiengesellschaf63
F.3d 211 (6th Cir. 2009), did not involve drhtion clauses at all: the disputeDiNB Fitness
centered on an equitabldied exception requiring # parties to engage mediationprior to
initiating arbitration or litigition, 2012 WL 1952662, at *2; ai®linCoke Energyvolved an
equitable-relief clause infarum-selectiorprovision and centered on whether the court had
personal jurisdiction over a party suaader that clause, 563 F.3d at 213.

To be sure, some of the other case=ddby ISACA involved ditration provisions.
Nevertheless, these decisions are wide of the mark. For example, the language of the equitable-
relief exception irfFloorcoverings International, Ltd. v. SwaNo. 00 C 1393, 2000 WL 528480
(N.D. llIl. Apr. 25, 2000), differs markedly frothe language in the arbitration clause here.
Among other things, the clausektoorcoverings Internationgbrovided that disputes were to be
arbitrated except insofar as the plaintiff eledteénforce the agreement by injunction, specific
performance, or by “judicial processd. at *3. The language of the@gption in this case is less
specific (it makes no reference to specificfpgnance, for example) and also makes no
reference to “judicial process.” The equitable-relief exceptiddabert Half International, Inc.

v. ThompsonNo. 98 C 1080, 1999 WL 138849 (N.D. Ill. M&, 1999), parallels more closely
the language of the clause hdck.at *2 (“Any dispute or clainarising out of or relating to
Employee’s employment or any pision of this agreement, whethigased on contract or tort or
otherwise (except for any dispguinvolving applicatin of the injunctiveelief provided [by
another section of the agreertjgshall be submitted to aitbation.”). There, however, the

parties agreed that claims for injunctive reliefre exempt from arbitration, and the question

11



before the court was simply whether the pi#fistclaims for injunctive relief had merit or
whether they were moot or too speculative tgger the equitable-reliefxception. In any event,
ISACA'’s cases are overshadowed by the greaghteaif authority to the contrary recounted
above.See, e.gFraser, 2016 WL 6442185, at *Stations W.2007 WL 1219952, at *&larus
Med, 2005 WL 3272139, at *ARemy Amerique816 F. Supp. at 218.

In short, the court is unable to say “with popgitassurance” that the arbitration clause in
the parties’ Agreement “is not susceptible ofrarrpretation that covetbe asserted dispute.”
Gore, 666 F.3d at 1032 (quotation marks omitted). 132 claims against TCS must therefore
be decided via arbitratiohiNevertheless, the court declirtesdismiss ISACA’s claims. The
Seventh Circuit has repeatedly sththat actions should be stay®ding arbitration in the event
that arbitration fails fully to resolve the controverSge, e.gCont’l Cas. Co. v. Am. Nat'l Ins.
Co., 417 F.3d 727, 732 n.7 (7th Cir. 2005) (“We hawted that the proper course of action
when a party seeks to invoke an arbitration clasise stay the procédengs pending arbitration
rather than to dismiss ought.”) (citations omitted)yal-Mart Stores, Incv. Helferich Patent
Licensing, LLC51 F. Supp. 3d 713, 721 (N.D. Ill. 2014Y (e Seventh Circuit has held that

district courts should retain jurisdiction over a shit is referred to another forum for resolution

* ISACA concludes its brief bgrguing that the Agreementyeres any arbitration to be
conducted in Anne Arundel County, Maryland, and that court consequéi lacks jurisdiction
to compel the arbitration. It is true that &h arbitration clause contains a choice of venue
provision, only a court within the same distrétthat venue can enter an order compelling
arbitration.”Kawasaki Heavy Indus., Ltd. v. Bbardier Recreational Prod., Ind660 F.3d 988,
997 (7th Cir. 2011). However, the arbitration clatesguires arbitration tbe conducted in Anne
Arundel County only when arbitration is initigtey ISACA; where arbitition is initiated by
TCS, itis to take place in Cook County, lllino&eeAgreement | 25.19, Pl.’s Compl., Ex. 1,
ECF No. 1 (“In the event that TCinitiates arbitration, TCS shado so in the [sic] Cook County,
lllinois and ISACA agrees to submit to the jurigtha of the State of lllinis. In the event that
ISACA initiates arbitration, ISACA shall do $0 Anne Arundel County, Maryland and TCS
agrees to submit to the jurisdiction of the 8tat Maryland.”). Because arbitration of this
dispute has been initiated by $Cnot ISACA, the provisiorequiring arbitration in Anne
Arundel County is nbapplicable.

12



of an issue. District courts should await thecoute of arbitration before dismissing a suit ‘to
spare the parties the burden afeond litigation should the arbitoas fail to resolve the entire
controversy.” quotingrice v. Am. Airlines, In¢288 F.3d 313, 318 (7th Cir. 2002))). Thus, the
court grants TCS’s motion insofar as it seeksampel arbitration but aiges the motion insofar
as it seeks dismissal of ISACA's claims.
C. Cybrary

As noted above, after TCS filed its motitmncompel arbitration, ISACA amended its
complaint to include several causes of@ttgainst Cybrary. Specifically, the amended
complaint seeks to hold Cybrary liable for stand federal trademark infringement; state and
federal unfair competition; and violation of thienois Deceptive Trade Practices Act, 815 ILCS
501/1et seq These claims are independent of ISAC&l@ms against TCS. As a jurisdictional
matter, ISACA'’s claims against Cybrary areséd on the court’s federal-question jurisdiction,
28 U.S.C. § 1331, while its claims against Ti@%ke the court’s diversity jurisdiction, 28
U.S.C. 8§ 1332. Moreover, Cybrary is not a paotyhe agreement between ISACA and TCS. At
the same time, however, ISACA'’s claims agalgbrary are factually related to its claims
against TCS. As a result, it is uncertain whagdffif any, arbitration of ISACA’s claims against
TCS might have on ISACA'’s claims against Cybrakiythis juncture, Cybrarhas yet to file an
appearance in the case. Once Cybrary has dotigesparties will have twenty-one days within
which to confer and inform the court of thpbsition(s) regardingow the litigation should
proceed.

D. Preliminary Injunction

13



Lastly, after filing its original complaintSACA separately wved for a preliminary
injunction seeking essenliathe same relief as that sought in Count Il of its complaint. For
completeness, the court addresses the motion here.

“To win a preliminary injunction, a party must show that it has (1) no adequate remedy at
law and will suffer irreparable harm if a preliraiy injunction is denied and (2) some likelihood
of success on the meritsim. Civil Liberties Uniorof lllinois v. Alvarez679 F.3d 583, 589 (7th
Cir. 2012) (quotation marks omitted). “If theoming party makes this threshold showing, the
court ‘weighs the factors agatrene another, assessing whetier balance of harms favors the
moving party or whether the harm to the nonmgwvparty or the public isufficiently weighty
that the injunction should be deniedd. (quotingEzell v. City of Chj.651 F.3d 684, 694 (7th
Cir. 2011)).

As TCS points out, ISACA fails taipport its motion with anything beyond the
complaint’s allegations and the assertionssrbrief. This falls well short of the showing
necessary to justify issuanoga preliminary injunctionSee, e.gClarus Transphase Sci., Inc.

v. Q-Ray, Inc No. 06 C 4634, 2006 WL 4013750, at *12 (NLID.Oct. 6, 2006) (“The drastic
remedy of a preliminary injunction cannot dgp@anted on the basis ohsupported, tendentious
conclusions in a brief.”); 11&harles Alan Wright et alEederal Practice and Procedu&

2949 (3d ed. 2005) (“Evidence that goes beyonditiverified allegations of the pleadings and
motion papers must be presented to support or oppose a motion for a preliminary injunction.
Affidavits are appropriate on a preliminary-injttion motion and typically will be offered by
both parties.”).

Further, in addition to pheninary injunctive relief, I3\CA’s motion seeks declaratory

relief. In particular, ISACA seeks a declaratioatth owns the materials at issue in the case.

14



This would require nothing lessan a determination on the ultimate merits of ISACA’s suit
against TCS. Needless to say, it would be impos$dal the court to meaningfully address such
issues on the basis of the undeped record in this case.

ISACA points out that it has moved for expgedi discovery and maintains that this will
furnish it with evidence to support its motion.tBlis merely underscores the fact that, at
present, ISACA lacks any competent evidence erbtsis of which preliminary injunctive relief
might be awarded. Nor is this court the omlgans by which ISACA may obtain a preliminary
injunction. Rather, the arbitratianlause expressly empowers thbitrator to order preliminary
injunctive relief.SeeAgreement 8§ 25.19 (“Claims for interim, injunctive, or other emergency
relief may be arbitrated pswant to this Section.”).

For these reasons, ISACA’s motion for declaratelief and a preliminary injunction is
denied. In light of the court'decision regarding hitration of ISACA'’s claims, its motion for
expedited discovery is denied as moot.

CONCLUSION

For the reasons discussed above, TCS’s maioliismiss and compel arbitration [23] is
granted insofar as it seeks to compel arbarabut denied insofar as it seeks dismissal of
ISACA’s claims. ISACA’s motion for declaratory relief and preliminary injunction [10] is
denied, as is ISACA’s motion &xpedite discovery [8]. The camsestayed. Within twenty-one
days of Cybrary’s appearance in the case, thitepaare directed to submit a statement informing

the court of how they intend to proceed.

Date: June 23, 2017 /sl

Jban B. Gottschall
UnitedState<District Judge
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