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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

UNITED STATES OF AMERICA,

Plaintiff, No. 17 CV 2229
V.
Hon. Virginia M. Kendall
KENNETH PEARSON

N N N N N N N N N

MEMORANDUM ORDER AND OPINION

Pursuant to 28 U.S.C. § 2255, Retier Kenneth Pearson filed thiso se Motion to
Vacate, Set Aside, or Correct Sentence based olaim of ineffective assistance of counsel.
(Dkt. 1.) The Court sdgenced Pearson below the guidelinage. Nevertiess, Pearson now
challenges his sentence more than one ydar his conviction became final and attempts to
circumvent his PLRA filing bar bpresenting a meritless ineffective assistance of counsel claim.
For the reasons set forth below, Pearson’s Motion is [1] denied.

BACKGROUND

Pearson led a counterfeit check schdhs compromised over 100 bank customers’
accounts and cost financial institutions over $1,000,00(ted States v. Pearson, 12 CR 904-1
Cr. Dkt. 525 at T. Between 2010 and 2012, Pearson andakiciates stole bank customers’
information and copies of checks they had writtefd.) ( They then used this information to

create counterfeit checks that were made olutaners” who were reaited by Pearson and his

! The record in Pearson’s underlying criminal case (1BGR1) is cited herein &€r. Dkt.” followed by the
document number.
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associates.ld. at 2.) The runners cashed the checks and divided the proceeds among the
runners, Pearson, and Pearson’s associates. (

On December 20, 2012, a federal grand jutyrreed a thirty-thee count indictment
charging Pearson with bank fraud and aggravatediigeheft. (Cr. Dkt. 14.) On September
29, 2014, Pearson pled guilty to peigating in a scheme to deird financial institutions in
violation of 18 U.S.C. § 1344 (Couiithree) and aggravated identittyeft in violation of 18
U.S.C. 8§ 1028A(a)(1) (Count Thirty-Three). (Cr. Dkt. 493.)

The guideline sentencing range for Countéehwas 97 to 120 months and Count Thirty-
Three carried a mandatory minimum sentence ah2dths’ imprisonment. (Cr. Dkt. 684.) On
January 12, 2015, this Court semted Pearson to 80 months’pnsonment for Count Three
(below the guideline rangend the mandatory coasutive 24 months fo€ount Thirty-Three
and four years of supervisedlease. (Cr. Dkt. 548.)Pearson did not appl his conviction or
sentence.

On March 22, 2017, Pearson filed this Motiaeking relief from what he alleges is a
sentence in excess of the maximum authoribgdlaw. He reaches this conclusion on the
erroneous basis that “the only waypervised release can be imposed as part of the sentence of
imprisonment...is if it comes owtf the maximum imprisonment autliwed.” (Dkt. 1 at 4.) He
claims that his lawyer provided inadequateumsel by failing to make this argument at
sentencing. I€l. at 1.) He further claims that despits Fling this motion bng after the one year
statute of limitations had expador this motion, the limitations ped did not begi tolling until
he learned of his counsel’'s error through dueédiice. Accordingly, he argues that his Motion
is not time-barred under § 2255(f)(4)d.(at 1-2.) For the followingeasons, Pearson’s claim is

time-barred and, even if it were timely, his irefive assistance of counsel claim is meritless.

> 0n March 11, 2015, the Court entered an amended sentencing order to correct a clerical ertdr.5Z3.)D
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STANDARD OF REVIEW

In relevant part, 28 U.$ 2255(a) provides: “A prisoner icustody under sentence of a
court established by Act of Congress claimingrigbt to be releasedpon the ground that the
sentence imposed... was in excess of the maximuhoared by law, or i®therwise subject to
collateral attack, may move the court which impoezisentence to vacate, set aside or correct
the sentence.” The statute provides relief to amdifet only in “extraordiary situations, such as
an error of constitutional magnitude or whereiadamental defect has occurred which results in
a complete miscarriage of justiceBlack v. United Sates, 723 F.3d 870, 878-79 (7th Cir. 2013).
Relief under this statute is rabecause it requires the Court t@dpen the criminal process to a
person who has already had full procesAlimonacid v. United Sates, 476 F.3d 518, 521 (7th
Cir. 2007). Likewise, 82255 provides relief f&ixth Amendment claims of ineffective
assistance of counsel only whigne prisoner can demonstrate thatinsel’s performance was so
deficient as to be “objectivelunreasonable under prevailingofessional norms” and that he
suffered prejudice as a result ofuosel’s deficient performanceJnited Sates v. Parker, 2016
WL 7034131 (7th Cir. 2016), quotin§rickland v. Washington, 466 U.S. 668, 687—88 (1984).
Accordingly, if it “plainly appears from the moti, any attached exhibitand the record of prior
proceedings that the moving party is not entitiedelief, the judge must dismiss the motion.”
Rule 4 of theRules Governing Section 2255 Proceedings for the United States District Courts.

DISCUSSION

|. Statuteof Limitationsand § 2255(f)(4)
Pursuant to § 2255(f), § 2255 motions are scthjo a one year period of limitations,
which begins to run on the latest of the following:

(1) the date on which the judgmaesftconviction becomes final,



(2) the date on which the impediment to nmaka motion created by governmental action
in violation of the Constitution or laws tiie United States is removed, if the movant
was prevented from making a motion by such governmental action;

(3) the date on which the right asserted wasaily recognized by the Supreme Court, if
that right has been newly recognized by 8upreme Court and made retroactively
applicable to cases on collateral review; or

(4) the date on which the facts supporting thenclar claims presented could have been
discovered through the exercise of due diligence.

Pearson has not alleged thaé thovernment impeded his Motion any fashion or that the
Supreme Court has recognized a meale applicable to his sittian. Subsections two and three
are thus irrelevant, so the limitans period for purposes of th&ction either began tolling on
March 11, 2015, the date on which judgmentafiction became final, or at a later date upon
which Pearson’s due diligence could have madedware of the possibility that he had a claim
for relief under § 2255.

Pearson asserts that he was diligent in pagshis claim but he is ignorant of the law and
without an attorney to help him decipher complicated sentencing statutes. For tolling to apply,
Pearson must be able to demonstrate rtteae procedural ignorance of the lafee Johnson v.
Chandler, 224 Fed. App'x 515, 51@th Cir.2007) (gathering caseg)rrieta v. Battaglia, 461
F.3d 861, 867 (7th Cir.2006) (“Mistakes of lawignorance of proper legal procedures are not
extraordinary circumstances warranting invamatiof the doctrine of quitable tolling.”).
Pearson does not further develdp tolling argument beyond h@ssertion of ignorance and the
Court does not find any othappropriate basis.

Moreover, Pearson filed his Motion a sifigant amount of time beyond the limitations
period. There is no precedent suggesting that tolling for over a year is permissible on account of
ignorance of the law. On the contrary, evenqusiof less than a yeare too long to grant a

petitioner the berfge of tolling. See Montengro v. United Sates, 248 F.3d 585 (7th Cir. 2001)
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(ten-month wait is too longpverruled on other grounds #shley v. United States, 248 F.3d
585, 592 (7th Cir. 2001)Anjulo-Lopez v. United Sates, 541 F.3d 814, 817 (7th Cir. 2008)
(three-month wait is too long).

Therefore, March 11, 2015, the date on whigigment of conviction became final, is the
date the clock began for purposes of the satditlimitations. Because the petition was filed
over a year later, it is time-barred and the Coeed not address the merits of his petititae.
Cooper v. United States, 199 F.3d 898 (7th Cir. 1999) (declinitmaddress the merits of a time-
barred 8§ 2255 habeas petition). $fldikely recognizing that héas no reason for the delay,
Pearson attempts to excuse the delay bygialle ineffective assistance of counsel. If a
petitioner’s delay was caused bffective assistance of counded is not barred from filing his
claim.

Il. Ineffective Assistance of Counsel

Pearson claims that his attorney provideeffective assistance by failing to contest the
Court’s imposition of a term of supervised rekeas addition to a term of imprisonment. (Dkt. 1
at 7.) Under Pearson’s theod8 U.S.C. § 3583(a) only allowsourts to impose supervised
release as a part of the termimiprisonment. In other words, because his combined prison and
supervised release term is longlean the maximum authorizedne of imprisonment he could
face for his offenses, he claims that the €anust reduce his term of imprisonment by the
number of years of his term afandatory supervised releasdd.)( According to Pearson, his
attorney provided objectively unreasonable asscst in failing to make this argument at his
sentencing hearing.ld)) This claim does not comport withe statutory language, Congress’s

intent in passing it, dhe relevant case law.



Under Strickland v. Washington, a defendant’s Sixth Amendment right to counsel is
violated when (1) counsel’s permance was deficient, meaning “counsel made errors so serious
that counsel was not functionings the ‘counsel’ guaranteed the defendant by the Sixth
Amendment”; and (2) counsel’s deficient perforroa prejudiced the defendant such that but for
the deficiency, there is a reasonable probabihst the result of the proceedings would have
been different. 466 U.S. 668, 687 (1984). Aghe first prong, the “[Clourt must indulge a
strong presumption that counset@nduct falls within the wide rge of reasonable professional
assistance” and presurae‘sound trial strategy.”ld. at 689;see Menzer v. United Sates, 200
F.3d 1000, 1003 (7th Cir. 2000). A defendant midsintify specific acts or omissions by
counsel that constitute inefftive assistance andetiCourt then considers whether they are
outside the wide range of professionally corepetssistance based on the facts of the cBese.
Menzer, 200 F.3d at 1003. The seco8dickland prong requires the defdant to prove that
there is “a reasonable probabilityathbut for counsel’s unprofessial errors, the result of the
proceeding would have been differentd. at 694.

Congress passed the Sentencing ReformofAdi984, which replaced the parole system
with supervised release, a court-monitored peinbehded to promote rehabilitation, deterrence,
training, protection of the publignd reduction of recidivismJohnson, 529 U.S. at 59. Unlike
parole, conditions of supervised release imposed as part of the sententiited States v.
Segel, 753 F.3d 705, 707 (7th Cir. 2014). And uslibarole, supervised release does not
operate to shorten the custodial period of a defendant’s sentgnded Sates v. Kappes, 782

F.3d 828, 836 (7th Cir. 2018)The legislative history indicates that Congress passed this bill so

3 Of course, a sentencing judge may take into accountrigéhlef a prison sentence dalculating the period of
supervised release and vice-versa so as to strike a balahbeshserves the interests of “deterrence, rehabilitation,
and protecting the publiclUnited Statesv. Downs, 784 F.3d 1180, 1182 (7th Cir. 2015) (quotiteppes, 782 F.3d

at 848).
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as to reduce the uncertainty agated with imprisonment terms d by the parole system. S.

Rep. No. 98-225 at 56. Supervised release weentito eliminate that uncertainty, making it
clear how long a defendant would spend in prison, after which he or she would be subject to the
authorized supervised relegseriods described in 8§ 3583(kHd.

Relevant to Pearson’s claim, Section 3583@Vvides that “[tjhe Court, in imposing a
sentence to a term of imprisonment for &oifg..., may include as a part of the sentence a
requirement that the defendant be placed on a term of supervised release after imprisonment.”
Pearson was convicted of a Cl&stelony offense (bank fraud) dra Class E felony (aggravated
identity theft), so under 8§ 3583(b), the recommentEm of supervised release adds up to not
more than six years. The Court only imposed fgars of supervisedlease. Pearson reads 8
3583 to indicate that the Court must reduce hrtesee of imprisonment by the four years he
will spend under court monitoring in supervisetbase. However, the Supreme Court rejected
this argument inUnited Sates v. Johnson, 529 U.S. 53 (2000). Unde&ohnson, supervised
release commences on the date on which a prisemeleased, which indicates that supervised
release is imposed in addition to, not in placeaderm of imprisonment. Supervised release on
the end of prison sentences is appropriate in order to serve entirely distinct goals from those
served by incarceration.

Pearson’s analysis of the case law on theeigdusupervised release is misguided. For
example, Pearson cites tinited Sates v. Barlow, where the Fourth Circuit clearly held that
“supervised release unambiguously does not consfiauteof the term ofncarceration.” 811
F.3d 133, 138 (4th Cir. 2015Barlow alsocites the sentencing guidedis, which provides that
“a term of supervised release does not reptagpertion of the sentence of imprisonment, but

rather is an order of supenasi in addition to any term of ijprisonment imposed by the court.”



U.S. Sentencing Guidelines Manual ch. 7, pt. A(2)(b) (U.S. Sentencing Comm’n 2015).
Nevertheless, Pearson erroneously believesBadbw helps him because of its reference to
North Carolina’s treatment of supervised releadgere the state legislature includes a period of
post-release supervision as parttteé felon’s term of imprisonmenBarlow, 811 F.3d at 138.
But, “only North Carolina law includes [post-ealse] supervision in the term of imprisonment.”
Id. A federal judge applying federal law, by cast, may “only impose supervised release in
addition to, and subsequent goterm of imprisonment.’ld. (citing 18 U.S.C. 8 3583(a) (2012)).
This Court follows federal sentencing lamgt the North Carolia legislature.

Given that Pearson’s argumdatks any merit, he doestdemonstrate his counsel was
deficient in failing to raise it and fbllows that theravas no prejudice.

CONCLUSION

For the foregoing reasons, Pearson’s Motion [1] is dismissed.

Uifginia
UnitedStateDistrict Judge

Date: July 11, 2017



