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UNITED STATESDISTRICT COURT
NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

RODERICK ZAVALA (K-68842), )
)
Plaintiff, )
) No. 17 C 3042
V. )
) Judge Sara L. Ellis
MARK DAMON, GHALIAH OBAISI; )
INDEPENDENT EXECUTOR OF THE )
ESTATE OF SALEH OBAISI, RANDY )
PFISTER, and WEXFORD HEALTH )
SOURCES, INC. )
)
Defendants. )

OPINION AND ORDER

After injuring his hand while working in thgtateville Correctional Geer (“Stateville”)
soap shop and allegedly failing to receive appeatprmedical treatmentifdiis injury, Plaintiff
Roderick Zavala brought this civil rights amiiagainst Defendants Mark Damon, Saleh OBaisi,
Randy Pfister, and Wexford Health Sources, (fd/exford”) pursuant to 42 U.S.C. § 1983. In
addition to his claims against tidividual Defendants, he pursueManell claim against
Wexford, alleging that Wexford’cost-cutting policies prevented Zavala from receiving the
proper and recommended post-operative cacyding occupational therapy and other follow-
up appointments. Wexford seeks dismissal of ZavMa'sell claim. Because Zavala pleads
sufficient facts to allow the Couto draw the reasonable infece that Wexford maintained a
widespread cost-cutting practice that depriviml bf adequate medical care, the Court denies

Wexford’s motion to dismiss.

! Pursuant to Federal Rule of Civil Procedure R8athe Court substituted Ghaliah Obaisi, the executor
of Dr. Saleh Obaisi's estate, in place of the deceased Defendant Dr. Saleh Sdaligics. 30, 35.
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BACK GROUND?

At approximately 9:15 a.m. on Novembe2016, Zavala sustained injuries to his left
hand while operating the soap machines in Silégs/industry Soap Shomart of the lllinois
Correctional Industries (“ICI”) program. Zavald&ft hand was crushed and lacerated, with the
most significant injuries occurring on his ringder. Damon, the ICI supervisor of the Industry
Soap Shop, did not know how to free Zavala’'s hand, leaving Zavala to do it himself. Zavala then
went to Stateville’s health care unit (“HC), run by Wexford, wiere the medical staff
determined that his injuries were too severbddreated within the HCU. Zavala was taken to
Loyola Medicine, where Dr. Norman Weinzwgigrformed surgery on Zavala'’s left hand the
following day. Loyola discharged Zavala on NoveanB, with instructions to keep the wounds
clean and return for a follow-up appointment.

Dr. Obaisi, Stateville’s medal director at the time, ¢horized Zavala’s follow-up
appointment, which occurred with Dr. Weweig on November 7, 2016. Dr. Weinzweig
prescribed Zavala a Thermoplastic Splint ancLipational therapy two-to-three times per week
by an occupational therapist or certified hand thetagisl instructed that Zavala’s stitches be
removed at his next follow-up appointmenttwo weeks and after Zavala received therapy.
Zavala spoke with Dr. Obaisigarding Dr. Weinzweig’s treatmeptescriptions that day. As of
December 1, however, Zavala’s wounds had not been cleaned and he had not had his stitches
removed. Zavala had complained about thisereral fronts to no avail. First, he filed a
grievance with the lllinois Deartment of Corrections (“IDOC”) on November 10 as an

emergency, complaining that he was being egpiroper medical care due to his failure to

% The facts in the background section are taken #amala’s second amended cdaipt and the exhibits
attached thereto and are presumed true for the purpose of resolving Wexford’s motion to &ismiss.
Virnich v. Vorwald 664 F.3d 206, 212 (7th Cir. 2011)cal 15, Int’l Bhd. of Elec. Workers, AFL-CIO v.
Exelon Corp.495 F.3d 779, 782 (7th Cir. 2007).
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receive therapy for his hand, and he resubmitted the grievance on November 28 after being told
to resubmit the grievance in the normal fash He submitted a second grievance on December
1, complaining that the course of treatmBntWeinzweig had recomended was not being
followed. Zavala also wrotetters to Dr. Obaisi on Novemb&4, 21, and 28, detailing his pain
and the need for therapy, to which Dr. Obdidinot respond. FinallZavala also wrote to
Pfister, Stateville’s warden.

Then, on December 7, Dr. Obaisi authorizedala to see a certified hand therapist and
to receive a Thermoplastic Splint. Zavaaeived treatment from Katherine Southworth, a
certified occupational and hand therapist, ocddeber 9 at Midwest Hand Care, Inc. Ms.
Southworth similarly prescribea splint and therapy three timgsr week. But Zavala did not
return to Ms. Southworth, andstead next saw Dr. Obaisi @ecember 21. Zavala showed Dr.
Obaisi a wound on one of his left fingers thatl not closed, but DObaisi only gave him
bandages to place over that wound. Zavala algmessed a need to receive further therapy, but
Dr. Obaisi replied, “I know you need therapyt baan’t send you out.” Doc. 32 1 43. Instead,
Dr. Obaisi arranged for Zavala $ee Jose Becerra, a physical thistagt Stateville. Zavala saw
Becerra on December 27, 57 days after his syrged 48 days after D¥Weinzweig’s initial
recommendation for therapy, but Becerra refusddeat Zavala untihe had his stitches
removed. Thereafter, Dr. Aguim, who worked at Stateville’s HCU, removed the stitches and
cleaned Zavala’'s wounds. Zavala had a Wllg appointment with Dr. Weinzweig on January
25, 2017. Dr. Weinzweig again recommended occapalitherapy three-to-four times per week

and noted the presence of dense stgui the site of the injury.



LEGAL STANDARD

A motion to dismiss under Rule 12(b)(6) challeaghe sufficiency of the complaint, not
its merits. Fed. R. Civ. P. 12(b)(&jbson v. City of Chicag®10 F.2d 1510, 1520 (7th Cir.
1990). In considering a Rule 12(b)(6) motion to dismiss, the Court accepts as true all well-
pleaded facts in the plaintiff's complaint and dsaall reasonable inferences from those facts in
the plaintiff's favor. AnchorBank, FSB v. Hofe849 F.3d 610, 614 (7th Cir. 2011). To survive
a Rule 12(b)(6) motion, the complaint must notygeovide the defendant with fair notice of a
claim’s basis but must also be facially plausib¥shcroft v. Igbgl556 U.S. 662, 678, 129 S. Ct.
1937, 173 L. Ed. 2d 868 (200%ee alsdell Atl. Corp. v. Twombj\550 U.S. 544, 555, 127 S.
Ct. 1955, 167 L. Ed. 2d 929 (2007). “A claim hasdapiausibility when the plaintiff pleads
factual content that allows the court to draw thasonable inference that the defendant is liable
for the misconduct alleged.fgbal, 556 U.S. at 678.

ANALYSIS

Wexford argues that Zavala fails to allegéfisient facts to state a claim against it for
§ 1983 liability. A private company may beldhéable under § 1983 for deliberate indifference
pursuant taMonell v. Department of Social IS&es of the City of New Yqrk36 U.S. 658, 694,
98 S. Ct. 2018, 56 L. Ed. 2d 611 (1978ee Chatham v. Dayi839 F.3d 679, 685 (7th Cir.
2016) Monellliability “applies in 8 1983 claims broughgainst private gopanies acting under
color of state law”). Liability may rest on (ah express policy that, when enforced, causes a
constitutional deprivatiw, (2) a widespread practice thalthough not authorized by written law
or express policy, is so permanand well-settled as to constitute a custom or usage with the
force of law; or (3) a constitutional injury caddsey a person with final policy making authority.

McCormick v. City of Chicag®30 F.3d 319, 324 (7th Cir. 2000). The policy or practice “must



be the direct cause or moving fotoehind the constitutional violation¥Woodward v. Corr.
Med. Servs. of lll., Inc368 F.3d 917, 927 (7th Cir. 2004) (tited omitted) (internal quotation
marks omitted). Additionally, Zavala must “plead[ ] factual content that allows the Court to
draw the reasonable inference that [Wexfordintaned a policy, custom or practice” that
contributed to thalleged violation.McCauley v. City of Chicag&71 F.3d 611, 616 (7th Cir.
2011) (internal quotation marks omitted).

Wexford argues that Zavala uses onlgwa, conclusory language to support his
allegations of a widespread policy or preeti Recently, however, the Seventh Circuit has
reminded courts not to apply a€ightened pleading standard”Ntonell claims. White v. City of
Chicagq 829 F.3d 837, 844 (7th Cir. 2016) (quoticeptherman v. Tarrant County Narcotics
Intelligence & Coordination Unjt507 U.S. 163, 164, 113 S. Ct. 1160, 122 L. Ed. 2d 517
(1993)). Insteadylonell claims may proceed “even with causory allegations that a policy or
practice existed, so long ects are pled that put the deflants on proper notice of the alleged
wrongdoing.” Armour v. Country Club HillsNo. 11 C 5029, 2014 WL 63850, at *6 (N.D. Il
Jan. 8, 2014) (quotingiley v. County of Cogl682 F. Supp. 2d 856, 861 (N.D. Ill. 2010)). Here,
Zavala has included sufficient factual allegas to put Wexford on notice of its alleged
wrongdoing. He contends that. Obaisi continuously igned Dr. Weinzweig’'s and Ms.
Southworth’s prescribed course of treattfen Zavala, refusing to authorize necessary
occupational therapy, timely send him for follay-appointments, and otherwise monitor his
recovery after surgery. Dr. Obaisi even wentassas to say, “I know you need therapy, but |
can’t send you out,” Doc. 32 1 43, lending sarexence to Zavala’s claim that Wexford
maintained a cost-cutting policy against outgr@atment, with Dr. Obaisi instead referring

Zavala for physical therapy to a therapist employed at State@i#e.Simmons v. Godin&io.



16 C 4501, 2017 WL 3568408, at *4 (N.D. Ill. Aup, 2017) (collecting cases where plaintiff
alleged that cost-cutting measuresulted in plaintiff receivingnadequate medical care, noting
that inSimmonsWexford employees told plaintiff thatei could not send him to see an outside
doctor because ahe cost).

Wexford also argues that Zavala may not rely only on his personal experience with
Wexford’'s medical care as the basis forMsnell claim. But againthe Seventh Circuit
recently indicated that at the motion to disnstgye, a plaintiff may rely solely on his own
experience to stateMonell claim rather than having to pt@xamples of other individuals’
experiencesSee White829 F.3d at 844 (noting thplaintiff “was not required to identify every
other or even one other individuwaho had been arrested purstito a warrant obtained through
the complained-of processWilliams v. City of ChicagaNo. 16-cv-8271, 2017 WL 3169065,
at *8-9 (N.D. Ill. July 26, 2017) (“Post¥hitecourts analyzinglonell claims . . . have ‘scotched
motions to dismiss’ premised on argumentd the complaint does not contain allegations
beyond those relating to the plaiht (collecting cases)). Thefore, Zavala’'s claims that
Wexford’s cost-cutting policies, evidencedibg/denial of the recommended post-operative
treatment and therapy in his case, saffi at the pleading stage to staMamell claim against
Wexford. See Barwicks v. DarlNo. 14-cv-8791, 2016 WL 3418570,*dt(N.D. Ill. June 22,
2016) (at summary judgment, a siaghcident cannot establisiMonell claim, but a plaintiff
“need only allege a pattern practice, not put forth a full paply of evidence from which a
reasonable factfinder could conclude such aepagxists” at the pleading stage). This is
particularly true here, where Dr. Obaisi adnutte Zavala that he could not authorize sending
Zavala to an outside therapistiggesting that Zavalaéxperience was not asolated incident

but rather a widespread Wexfqudactice. Discovery will uncovevhether Zavala can establish



or prove hisMonell claim, but at the pleading stage,drdy need state plausible claim for
relief. See Shields v. City of Chicgddo. 17 C 6689, 2018 WL 1138553, at *4 (N.D. Ill. Mar. 2,
2018) (noting that the “City’s arguments ti&intiff's allegationslo not ‘establish’ the
existence of a widespread policy are misplaced because at this stage of the proceedings, the
Court must determine whether Plaintiff has statgdiausible claim for fef, not that he has
‘established’ or ‘proven’ his claims”). TheoGrt finds that Zavala has done so here, pleading
sufficient facts to provide Wexford witidequate notice of its alleged wrongdoing.
CONCLUSION
For the foregoing reasons, the Court dedMesford’s motion to dismiss [42]. The Court

orders Wexford to answer thecemd amended complaint by August 7, 2018.

Dated: July 17, 2018

SARAL. ELLIS
United States District Judge

¥ Wexford also argues that Zavala cannot pursesgondeat superiarlaim against it under § 198%ee
Shields v. Ill. Dep’t of Corr.746 F.3d 782, 789 (7th Cir. 2014Rgspondeat superidiability does not
apply to private corporations under § 1983.”). s ft@sponse, Zavala affirms that he does not seek to
hold Wexford liable for Dr. Obaisi’'s actions nor does he bring a claimegpondeat supericagainst
Wexford. Based on this representation, the Court doeaddress this issue further, with the only claim
proceeding against Wexford tMonell claim discussed above.
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