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UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

JERRY GROSS

Plaintiff,
No. 17-CV-3214
V.
Judge JoaB. Gottschall
THE PEOPLES GAS LIGHT AND
COKE COMPANY and WEC ENERGY
GROUP, INC,

N N N N N N N N N

Defendants. )

MEMORANDUM OPINION AND ORDER

Plaintiff Jerry Gross (“Gross’has filed a fivecount amended complaint (“AC”, ECF No.
21) alleging various violationsf federal civil rights statutes: Count I: Race Discrimination
Failure to Promote; Count II: Race Discriminatidnstile Environment; Count IlI: Disability
Discrimination; Count IV: Age Discrimination; and Count V: Retaliation. The defietscare
The Peoples Gas Light and Coke Comp@Rgoples Gas”) anWEC Energy Group, Inc.
("“WEC”). Both defendants move jointly to dismfss lack of subject matter jurisdiction
pursuant td-ederal Rule of Civil Procedufe(b)(1), arguing that neither w&soss employer,
andGrosshas not alleged enough to entitle him to proceed on a joint employer theory. For the
reasons stated below, the court finds the allegations against Peoples @Gensatfthis point to
allow Grossto proceed on a joint employer theory as to that defendant. With respect to WEC,
however, the court finds the allegations insufficient and grants WEC’s motiomiissli$ as a
party defendantThe AC is dismissedvith leave to replead, to the extent it asserts claims

against WEC

Dockets.Justia.com


https://dockets.justia.com/docket/illinois/ilndce/1:2017cv03214/339369/
https://docs.justia.com/cases/federal/district-courts/illinois/ilndce/1:2017cv03214/339369/30/
https://dockets.justia.com/

. BACKGROUND FACTUAL ALLEGATIONS

The corporate relationships involved are complicaiethe AC’s lack of clarityout
otherwise are fairly ordinaryGrossbecame employed by Integrys Business Support LLC
(“IBS”) on June 4, 2012, in the position of Safety Consultant in the HuReanurces
Department.AC 1 5. In 2015, WEC acquired Peoples Gas and Integrys Energy Group
(“Integrys Energy) and, according to paragraph 7 of the A5 Subsidiaries, including Peoples
Gas and Integrys Business Support, LLC (“IBS”).” (Emphasis ajiddte meaning of “its”
here is mysterious. Do€&rossmean that Peoples Gas dB& are or weresubsidiaries of WEC
or of Integrys Energy? Confusing, but probably inconsequéntial.

Although Gross description of the corporate history is confusing, the important points
are not complex and largely uncontroverted by the par@essswas employed by IBS on June
4,2012. In 2015, WEC acquired IBS. IBS was renamed WBS and IBS employees became
WBS employees. Thus, it is agreed tGabsswas originally @ employee of IBS and in 2015,
due to corporate acquisitions and name changdsecame an employee of WBS. Beyond that,
there is much controversy.

Il. LEGAL STANDARD

As a preliminary matter, although both parties appetietdthe issue of wheth&ross
has adequately alleged his joint employer thesrjasdictonal, the court does not agree. In an
analogous case, dealing with Title VII's requirement that to be liable, an yenphust have

fifteen or more employees, the Supreme Court ruledhlea¢ is nothing in Title VIl indicating

! Even more confusing but almost certainly consequeiGi@sshas failed to name IBS, his actual employer, in the
caption of the AC, although in the body of the AC, he states thatshéngWEC Business Servicek] C

(hereafter “WBS") (formerly IntegryBusiness Support, LLC (hereafter “IBS (AC 1.) A party not named in the
caption is not a party defendant, regardless of what the body of the gleadarts SeeParker v. Scheck Mech.
Corp,, 772 F.3d 502, 38-06 (7th Cir. 2014);Miles v. UnitedStates416 F.3d 551, 552 {f@ Cir. 2005) (citing Fed.

R. Qv. P. 10(a)).Grossbetter amend if he wants to name his employer and fast.
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that Congress intended to make the employee-numerosity requirement jumsdicdirbaugh v.
Y & H Corp, 546 U.S. 500, 502 (2006). Similarly, courts treat the issue of wheEzer Labor
Standads Act(“FLSA”), 29 U.S.C. 8§ 20&t seq. defendant is an employer or a joint employer
as an element of plaintiff's claim, not as a jurisdictional requirem®rawn v. ABMndus.,

Inc., No. 15 C 6729, 2015 WL 7731944 *3 (N.D. Ill. Dec.1, 2015). And the Seventhr€uit
recently treated joiremploymentjuestionsinder Title VII as merits issues, reviewing the
propriety of summary judgment, rather than as jurisdictional mattisshan v. Stratosphere
Quality, LLG 865 F.3d 922, 928-30t(vCir. 2017). The court finds the analysis set forth in
these cases applicaldad persuasivieere Whether Peoples Gas and WEC are liabl&ass
employers is a merits question, not a jurisdictional one. The accwtdingly treats defendants’
motion as a Rule 12(b)(6)otion to dismiss for failure to state a claim.

“To survive a [Rule 12(b)(6)] motion to dismiss, a complaint must contain sufficient
factual matteraccepted as true, to ‘state a claim to relief that is plausibies face” ? Ashcroft
v. Igbal 556 U.S. 662, 678 (2009) (quotiBgll Atl. Corp. v. TwombJ\550 U.S. 544, 570
(2007)). A claim is facially plausible “when the plaintiff pleads factuateatrthat allows the
court to draw the reasonable inference that the defendant is liable for theduidcalteged.”

Id. “Threadbare recitals of the elements of a cause of action, supported by mensagncl
statements, do not sufficeld. When deciding a Rule 12(b)(6) motion, the court must “construe
the complaint in théight most favorable to the’ plaintiff.”Zahn v. N. Am. Power & Gas, LI.C

847 F.3d 875, 877 (7th Cir. 2017) (quotiggll v. City of Chicago835 F.3d 736, 738 (7th Cir.
2016)). The court also assumes that all of the plekkded facts in the complaint are true and

draws reasonable inferences in the plaintiff’s fav®ee Iqbagl556 U.S. at 678Collins v. Vill. of

2 Defendants also seek a more definite statement of the claim alleged in'Co@®eFed. R. Civ. P. 12(e). That
issue is discussed in the text of Part I1I.D.



Palating 875 F.3d 839, 842 (7th Cir. 2017) (citiMgCauley v. City of Chicag®71 F.3d 611,
615-16 (7th Cir. 2011))fagami v. City of Chicagd75 F.3d 375, 877 (7th Cir. 2017) (citing
United Cent. Bank v. Davenport Estate L1815 F.3d 315, 318 (7th Cir. 2016)).
[l . ANALYSIS

In the Seventh Circuit, “a plaintiff can, under certain limited circumstandes), &(Title
VII] claim against a defendant who is not his diremployer.” Nischan 865 F.3dat 928
(quotingLove v. JP Cullen & Sons, In@79 F.3d 697, 701 (7th Cir. 2015)) (alteration omitted).
A five-factor test applies to claintd joint employment; under it, tHest factor, the'right to
control and supervise . is.the most important.’ld. at 929 (ciing Love 779 F.3d at 703). The
five factorsfollow:

(1) extent of themployers control and supervision over the

worker, including directions on scheduling and performance of
work, (2) the kind of occupation and nature of skill required,
including whether skills are obtained in the workplace, (3)
responsibility for the costs of operation, such as equipment,
supplies, fees, licenses, workplace, and maintenance of operations,
(4) methd and form of payment and benefits, and (5) length of job
commitment and/or expectations.

Id. (quotingKnight v. United Farm Bureau Mut. Ins. C850 F.2d 377, 378-79 (7th Cir. 1991)
(alterations and other citation omittedge als Dittmann v. ACS Human Seri6.C, 210 F.
Supp. 3d 1047, 1053.D. Ind. 2016) ¢tatingin joint-employment case thatie ADA defings]
employer as it is defined for purposes of Title VII in section 2000e(b)h¢ctR U.S.C. 88
2000ff(2)(B), 12111(5))).

A. People’s Gas

The AC contains the following allegations which bear@rss joint employer theory as



to Peoples Gas.
Throughout his tenure, Plaintiff was assigned to work with

Peoples Gas at the Central Shop. Plaintiff performed work at other
locations as well, including but not limited to, North and South
Shops and Division Street. The Central Shop, North and South
Shops, and Division Street are all Peoples Gas facilities. After
being assigned to Peoples Gas, Plaintiff was provided with a
Peoples Gas’ badge and employee ID number (in addition to an
IBS badge) and was provided waPeoplesas vehicle and work
attire Moreover, Plaintiff vas the site leader for Peoples Gas’
safety programs and initiatives for the Central, Crawford and
Division Street Peop#Gas facilities, and administered their safety
training, vehicle accident and occupational injury control g
(affecting Peoples Gas’ employees at these very same sites), and
was given daily instruain by Peoples Gas management.

AC 1 6.

Perhaps becausgrossis attempting to be vague, or perhaps because the parties appear
not to have located or read receglevant Seventh Circuit cas€xossfails to provide key
specifis on a number of important points. For instance, he provides great detail about the
position of African Americans in “the” Human Resources Department, but fajetis which
company’s Himan Resources Department he is talking abA@.{ 9. Based on his description
of his own employment, the cowgives him the benefit of a favorable reading of Atzand
assumes he is talking about IBS’s Human Resources Depart8esC 19. Gross says that
he reported to Chuck Wagner and was trained by a senior level Safety Cona@dht3. But
he fails to indicate who employed these persons. He alleges elsewheeerttatehcomplaints
to “Defendants” but fails to indicate to whom he made the complaints; these pérsolaste
identified to the extent possible and the company for which they work should be specifie
AC 1 25. Grosssimilarly fails to specify which individuals (and who employed them) gave him

allegedly “unfair performance aluations” and which individuals (and who employed them)

“failed to respod to Plaintiff's complaints.”AC {125, 26.



The courtneverthelesfinds the allegations concerning Peoples Gas to be sufficient at the
pleading stage, except tiatosscannot leag so many key pointo vague, assning he has
relevant information.Grossmust attempt to identify what Human Resources Department he is
talkingabout in paragraph SeeAC 9 He must indicatevhich company Chuck Wagner, as
well as the senior level Safety Consultant, worked &#eAC § 13. He must attempt to identify
the persons to whom he complained and the company for which they w&detiC f 19-20.
And he must specify the companyieh gave him the allegedly unfair performance evaluations
SeeAC 1 25 Even if IBS is the answer to all these questions, that information is too important
to be left completely unspecified, as long@&ssshas (and in most cases he should have) the
relevant information. Numerous cases establish that the omission of such key iithorfinogi
a complaint is an indicia of artful pleading, rather than a good faith efforowaderfair notice
of a claim. See, e.glveryv. RMH Franchise Corp:-- F. Supp. 3d----, No. 17 C 1619, 2017
WL 6878099, at *4-6 (N.D. Ill. Dec. 8, 201{®uoting and citing cases collected@avallaro v.
UMass Menl'Healthcare, Inc.678 F.3d 1, 1@ n.10 (1st Cir.2012) (finding allegations of
joint employment in complainbsufficient and stating that “there is no room fgarmeplaying
omissons of plainly relevant detail’ concerning a plainsftiirect employer’)

With respect to Peoples Gas, the court relies on tleeviog indicia of Peoples Gas’
involvement inGross’job to allege adequately at this point that it Wegoint employer: that
Grosswas assigned to work at Peoples Gas facilities;Ghnasswas given a Peoples Gas badge
and employee ID number; and that he was provided with a Peoples Gas vehiclepesl Gas
work attire. AC | 6. Further,Grossalleges that he was the site leader for Peoplessaéety
programs andhitiatives for three Peoples Gas facilitidd. He further alleges that he

administered the safety training, vehicle accident and occupational injury qanoigohms,



affecting Peoples Gas employees at these three sites, and was given dadifandty Peoples
Gas managemenAC { 6. Grosshas a lot to prove, especially with respect to which company
controlled or supervised hirsge, e.g.Love 779 F. 3cat 702—-03, but he has alleged enough to
allow his claim as to Peoples Gas to go forweBde generally Browr2015 WL 7731946at
*3—-4. In order to be in a position to neal decision about Peoples Gastential liability early
on, the court believes the parties should consider sequenced discovery in this case, looking
toward an early summary judgment motion on the involvement of Peoples Gas.
B. WEC
The following allegations relate 6ross’theory ofjoint employmentas to WEC.

Throughout the relevant time period, WEC maintained employee

records for all of its subsidiaries. In 2015, WEC Energy Group

Inc. had revenue of $503.4 million from its lllinois operations,

which is made up entirely of Peoples Gas. Defendants function as

an integrated enterprise or joint employer of Plaintiff, and as such

may be held liable for the violation$ federal law asserted herein.

. Based on information and belief, employees for WEC Energy,

WBS, and Peoples Gas attended or received training on company
employment policies primarily drafted by WEC Energy.”

ACTT 7, 9.

Putting aside conclusions, as it must, the court finds the allegations concerning WEC
insufficient to make out a plausibtéaim that WEC jointly emipyed Gross.See, e.gBruguier
v. Lac du Flambeau Band of Lake Superior Chippewa Ind28i5 F. Supp. 3d 867, 876 (W.D.
Wis. 2017) (finding complaint failed to state claim that defendant was employer becaus
complaintcontained only “legal conclusions under [the plaintiff's] causes of action . . . that [the
defendant] was her ‘joint employ&r’ Integration of functions among related companies is
common, and centralization and integration of functions such as benefits, sharingtofgirec
use of a cooqmon personnel manual and common access to certain computer programs does not

justify ignoring corporate formSee Bridge v. New Holland Logansport, Ji&15 F.3d 356, 364
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(7th Cir. 2016)(FLSA case)see also Nardi v. ALG Worldwide Logisti@¢80 F. Supp. 3d 1238,
1247 (N.D. lll. 2015) (“For purposes of this case, there appears to be no significant défferenc
between the test articulated in labor law cases anshéhat appears in employment
discrimination cases: both focus on the extent of control and supervision an entgyogrethe
plaintiff, though he economic realities test alewamines the financial underpinnings of the
relationship.”). The factghat a parent company maintained employment records for all of its
subsidiaries, enjoyeidcome from itssubsidiaries, and drafted employment policiesafbof the
related corporationshowonly that the companies werettos extent centralized and integrated.
They do not make plausible a claim that WEC had any involvement in controlling and
supervisingsross’'work activities, the most important factor in determining whether an
employeremployee relationship exist&eeNischan 865 F.3cat 929 Love suprg 779 F.3d at
702. There is nothing in the AC that suggests that WEC was resgoiosiblainingGrossin

the skills needed for his work, that WEC funded the costs of the operations inGvbgdwas
involved, that WEC paiérossand provided his benefits, or tiatosshad any long term
employment relationship with WECSee Love779 F.3cat 702—-05. Indeed, all th&rosshas
alleged as to WEC is modest, gardemietyintegration of functions among affiliated
corporations without establishing which defendant hadir@ct roke in controlling [his]
conditions of employment or in determining [his] rate and method of paym®atripson v.
MediSys Health Network, IndNo. 10€V-1342(SJF)(ARL) 2012 WL 3027838, at *4
(E.D.N.Y. July 24, 2012) (dismissing complaint that alleged, among other things, that dedenda
had “a centraked approach to management and human resources” and “centralized payroll
system”). That is not enough to allege a plausidllam that WEC was his joint employeBee

Ivery, suprg 2017 WL 687809%t *6 and authoritycited thereinfinding complaintfailed to



state jointemployment claim even thoudivo subsidiaries allegedly shared payroll services and
contributed to a joint employment policy because “[c]ooperation betweentaffil@es not
imply control’); Dittmann 210 F. Supp. 3dt 1053 (holdingallegation thatlefendant Wwas
authorized bydn affiliate of theplaintiff's employer] to provide access to Xeraxemployee
health benefits via, among other means, its online computing systems and it dilchrost
state plausible joirémploymentlaim).
V. CONCLUSION

For the reasons stated, the motion of People’s Gas and WEC to dismiss the AC (ECF No.
23) is granted in part and denied in part. WEC’s motion to dismiss it as a party defsnda
granted.Peoples Gagnotion to dismiss it as a ggidefendant is deniedlThe AC is dismissed
to that extent Grossis given leave to amend to provide the requested detail concerning
paragraphs 9, 13, 19, 20, 25, and 26 as described above. He is also given leave to amend to add
IBS as a deferaht, which it appears from the body of the AC that he intended YoAdty.
amended complaint is due on or before 02/07/18. A status conference is set for 02/14/18 at 9:30

a.m.

Date: January 24, 2018 /s/
Joan B. Gottschall
United States District Judge

% Peoples Gas and WEC moved to dismiss Gross’ originahglaint on the same groundSeeECF No. 10 at 1.
Gross responded and then moved to file the AC, contending that it iwauteéct any alleged defectsaintiff’s
complaint.” Mem. Supp. Mt. Leave to File Am. Compl. 1, ECF No. 1&he court declines tan its own
initiative, give him another chance to plead a plausible claim that WEC jointly geaptom. See, e.g Stanard v.
Nygren 658 F.3d 79280102 (7th Cir. 2011Jaffirming denial of leave to rdpad after plaintiff received multiple
chances to curdefectsunder the principle that, under Fed. R. Civ. P. 15(a)(2)’s liberal strfldeave to replead
need not be allowed in cases of ‘repeated failure to cure deficiencies by amengdragittusly allowed.” (quoting
Fomanv. Davis 371 U.S. 178182(1962)).



