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UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

STEVEN KAPLAN,
Plaintiff, No. 17 C 3385
V. Magistrate Judge M. David Weisman

NANCY A.BERRYHILL, Acting
Commissioner of Social Security,

Defendant.

N N N N N N N N N N

MEMORANDUM OPINION AND ORDER
Steven Kaplan brings this action pursuard20U.S.C. 8§ 405(g) for judicial review of the
Social Security Administratn Commissioner’'s decision denyings happlication for benefits.

For the reasons set forth below, the Goeverses the Commissioner’'s decision.

Background
Plaintiff applied for disability benefiten January 15, 2013, alleging a disability onset
date of June 1, 2010. (R. 69-70.) His application was initially denied on July 3, 2013, and again
on reconsideration on Februay, 2014. (R. 68, 77.) Plaintiffgeested a hearing, which was
held by an Administrative Law Judge (“ALJ”) on October 1, 2015. (R. 23-67.) On December
23, 2015, the ALJ issued a decision finding plaintiff not disghbl€R. 104-12.) The Appeals
Council denied review (R. 1-3), leaving th_J’'s decision as the final decision of the

Commissioner.See Villano v. Astrue, 556 F.3d 558, 561-62 (7th Cir. 2009).
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Discussion

The Court reviews the ALJ's decision deferentially, affirming if it is supported by
“substantial evidence in the record,8., “such relevant evidence as a reasonable mind might
accept as adequate to support a conclusiokiite v. Sullivan, 965 F.2d 133, 136 (7th Cir.
1992) (quotingRichardson v. Perales, 402 U.S. 389, 401 (1971)). “Although this standard is
generous, it is not entirely uncritical,” andetisase must be remanded if the “decision lacks
evidentiary support.”Steele v. Barnhart, 290 F.3d 936, 940 (7th Cir. 2002).

Under the Social Security Act, disability éefined as the “inability to engage in any
substantial gainful activity by reason of amgedically determinable physical or mental
impairment which can be expected to result@atd or which has lasteat can be expected to
last for a continuous period ofot less than 12 months.” 42 U.S.C. 8§ 423(d)(1)(A). The
regulations prescribe a five-pagquential test for determining whether a claimant is disabled.
See 20 C.F.R. § 404.1520. Under the regulations,Gommissioner musbasider: (1) whether
the claimant has performed any substantiahfgh activity during the period for which she
claims disability; (2) if not, whether the clainmtahas a severe impairment or combination of
impairments; (3) if so, whether the claimant’s impairment meets or equals any listed impairment;
(4) if not, whether the claimant retains the residual functional capacity (“RFC”) to perform her
past relevant work; and (5) ifot, whether he is unable to parh any other work existing in
significant numbers in the national economigl.; Zurawski v. Halter, 245 F.3d 881, 885 (7th
Cir. 2001). The claimant bears the burden obpat steps one through four, and if that burden
is met, the burden shifts at step five to @@mmissioner to provide evidea that the claimant is
capable of performing work esting in significant numberg the national economySee 20

C.F.R. § 404.1560(c)(2).



At step one, the ALJ found that plaintiff dh@ot engaged in substantial gainful activity
from the alleged onset date to September 30, 2085jdte last insured@LI”). (R. 106.) At
step two, the ALJ found that, through his Dlglaintiff had the severe impairments of
“degenerative disc disease of lumbar spine, asthma, and obesdy).” At step three, the ALJ
found that, through his DLI, plairftidid not have an impairment or combination of impairments
that meets or medically equals the severity dsted impairment. (R. 109.) At step four, the
ALJ found that, through his DLIplaintiff was capable of perforing his past relevant work
("PRW") as an estimator and project manages &atually and genergllperformed” and thus
was not disabled:

. . . [Plaintiff's] work as an estiator was sedentary and skilled with an

SVP [specific voctonal preparatior] of seven both as classified in the DOT

[Dictionary of Occupational Titles] and && performed it. His job as a project

manager was also both sedentary and skilgh an SVP of eight both in the

DOT and as performed. His job as a supendent required the performance of

light work and was also skilled with &\VP of seven both in the DOT and as

performed.

The vocational expert . . . testified that with the [RFC determined by the

ALJ] the claimant could perform his pastlevant work as an estimator and

project manager. The undersigned adopts this testimony and finds the claimant

can perform these jobs.
(R. 111)

Plaintiff says the evidence showed that PRW was not that of an estimator, a project

manager, or a superintendent, but a job that was a composite of the three. A composite job is one

that has “significant elements of two or morewgations and as such, ha[s] no counterpart in the

DOT.” Social Security Administration, &gram Operations Manual System, DI 25005.020B,

! «Specific Vocational Preparation [“SVP"] is defined as the amount of lapsed time required by a typical avorker t
learn the techniques, acquire the information, and deWiedofacility needed for average performance in a specific
job-worker situation.” Dictionary of Occupational Titles, App’x C, lailable at
https://occupationalinfo.org/appendxc_1.htmigist visited Feb. 23, 2018). An SVP of seven is “[o]ver 2 years up
to and including 4 years.l'd. An SVP of eight is “[o]ver 4 yearup to and including 10 yearsld.
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available at https://secure.ssa.gov/apps10/poms.nsf/inx/0425008880visited Feb. 23, 2018).

“PRW may be a composite job if it takes multiRd®T occupations to locate the main duties of
the PRW as described by the claimand’

Plaintiff and the vocational expert (“VE”) botéstified that the jobs of estimator, project
manager, and superintendent could be sépargR. 39-42, 60.) But the VE said small
companies may combine the three, glaintiff, whose testimony controlsee SSR 82-62, 1982
WL 31386, at *3 (Jan. 1, 1982) (“The claimarg the primary source for vocational
documentation, and statements by the claimantdegapast work are gerally sufficient for
determining the skill level, exertional demandsl monexertional demands of such work.”), said
that is what his employs did. (R. 39-42, 60.)

Despitethis uncontradictecevidence, however, the ALJ ditbt assess whether plaintiff
had the RFC to perform his PRW asiptiff had actually performed it. S¢e R. 34, 39
(plaintiff's testimony that his PRW required him go to job sites, “climb[] scaffolding, stairs

[and] fire escapes,” “take measurements, amd figure out labor costs, production rates, and
come up with a price”).) Instead, the ALJ analyadgbther plaintiff could work as an estimator,
project manager, and superintendent ttesse jobs are fieed by the DOT. $%ee R. 111))
Because the record establishes that plaintfR3V was not one of these jobs as defined by the
DOT, the ALJ’s conclusion that, as of plaintdfDLI, he had the RFC to perform his PRW was
error.?

Plaintiff also takes issue with the ALXsedibility determination/symptom evaluatidn,

which is, indeed, confusing on its face: “[T]he ursigned finds that the claimant testified in a

2 This is not, as the Commissioner contends, an untioelifenge to the VE'’s testimony. The VE testified, in

essence, that plaintiffs PRW was a composite job; thedMLhot, however, analyze it that way.

% The Commissioner has issued new guidance for evaluating symptoms in disability claims, which supersedes SSR
96-7p and “eliminat[es] the use of the term ‘credibilityg™clarify that subjective symptom evaluation is not an
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generally credible mannéut he cannot be found ciibté in contending thabe is and has been
disabled.” (R. 110.) The ALJ dsa&ot explain this self-contradory statement or, though he is
required to do so, “discuss[] . . . why repdrteymptom-related functional limitations and
restrictions can or cannot reasonably be acdepte consistent with the medical and other
evidence.” SSR 96-8p, 1996 WL 374184, at *7 (Jul296). Plaintiff testified that he has
difficulty standing, bending, lifting, climbing stairs, and walking for any distance (R. 34-35, 45,
47-49), yet the ALJ did not say which, if any, thfese alleged limitations is supported or
contradicted by the medical evidence.

Moreover, the reasons the ALJ oftefer discrediting plaintiff's testimony are unsound.
For instance, the ALJ deemed plaintiff incrediblecause he left higst job for nonmedical
reasons, received unemployment benefits, antiraged to look for work thereafter. However,
the Seventh Circuit has repeatedly stated thafatttethat a person works, attempts to work, or
certifies that he is able to work does not necessarily mean that he is not dis&ded.g.,
Richards v. Astrue, 370 F. App’x 727, 732 (7th Cir. 2010) (“Although we have noted that a
claimant’s representations in seeking unempleytrbenefits may be relevant in assessing the
credibility of her representations to the SSA .[,].[a] desperate persamight force herself to
work—or in this case, certify thahe is able to work—but that &® not necessariljpean she is
not disabled.”)Gentle v. Barnhart, 430 F.3d 865, 867 (7th Cir. 2005) (“A person can be totally
disabled for purposes of entittement to social sgcbenefits even ifpecause of an indulgent
employer or circumstances of desg@n, he is in fact working.”)Henderson v. Barnhart, 349
F.3d 434, 435 (7th Cir. 2003) (“[T]he fact thaparson holds down a job doesn’t prove that he

isn’t disabled, because he may have a carelegslulgent employer doe working beyond his

examination of an individual's characterSee SSR 16-3p, 2017 WL 5180304, at *1 (Oct. 25, 2017). However, the
factors to be considered in evaluating symptoms under either SSR 96-7p or SSR 16-3p are tGerggene SSR
96-7p, 1996 WL 374186 (July 2, 1996), at #8th SSR 16-3p, 2017 WL 5180304, at *7-8 (Oct. 25, 2017).
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capacity out of desperation.”).Further, the ALJ deemed phdiff incredible because “the
impetus behind his disability apgdition” was to increashe amount of benefitse receives. (R.
110.) But every claimant seeks benefits for monegaiy. If that fact isufficient to nullify a
claimant’s testimony, none would ever receive benefiise Gossett v. Chater, 947 F. Supp.
1272, 1280 (S.D. Ind. 1996) (“[A claimant’'s monetamerest] is simply not an adequate . . .
reason for a finding of lack of credibility, aswould be equally agjzable to ALL social
security claimants.”) (emphasis ariginal). Finally, the ALJ saithat plaintiff's “activities of
daily life do not support thlimitations alleged” whout any citations to ghrecord, which in any
event, shows that plaintiff is unable to do lagnatan only carry a galloaf milk and walk for
five minutes, and can dress hinfgalit “not [in] the normal way.”(R. 45, 47-50.)In short, the

ALJ’s credibility determination/symptom evatian is flawed and must be revisited.

Conclusion
For the reasons set forth above, theu€ denies the Commissioner's motion for
summary judgment [25], reverses the Commissisrdecision, and remands this case for further
proceedings consistent with this Memoranddpinion and Order.

SO ORDERED. ENTERED: March 8, 2018

M. David Weisman
United States M agistrate Judge




