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MEMORANDUM OPINION AND ORDER
MARVIN E. ASPEN, District Judge:

Presently before us is Defendant’s motiostiy the proceedings the above cases we
have consolidated for pretrial purposesef(Mot. (No. 17 C 3474, Dkt. No. 15) at 1.) The
motion seeks to stay the proceedings in these aastéithe D.C. Circuit issues its ruling in
ACA International v. Fedal Communications CommissioNo. 15-1211 (D.C. Cir., argued
Oct. 19, 2016) (ACA Internationdl). Plaintiffs filed a respose in opposition to Defendants’
motion to stay, and Defendant OcwerahdServicing (“OLS”) filed a reply.

(No. 17 C 3474, Dkt. Nos. 22, 31.) For the reastated below, we grant Defendant’s motions
to stay and vacate the previous rulings denying the motions to dtawig Verdin andWalsh
The parties are hereby directed to promptly natgafter the D.C. Circuit has issued its ruling
in ACA International and shall file briefs whin 21 days of the decisn addressing the impact of
the ruling on the claims in these cases.

BACKGROUND

Defendant argues we shouldythe claims in the consolidated cases against OLS
because the D.C. Circuit’s ruling will beispositive” of Plaintiffs’ Telephone Consumer
Protection Act (“TCPA”) claims. (Def. Moat 2.) Namely, Defendant argusGA
Internationalwill address three of petitioners’ arguments that are relevant to the cases before us:

(1) the definition of an automatic telephone dialing system (“ATDS”) under the TCPA,

! The relevant issues in the seven cases areyausgitical and the briefs on the motions to stay
are effectively the same, although the partieqdicfile responses andplies in all of the
individual cases. We accordingly find it unnecegsa require consolidated briefing on the
present motion to stay, as previyuequested by the p#es. (Dkt. Nos. 34 at 3, 38 at 3.) For
simplicity, in this order we refer to the man, response, reply, and complaint filedBuarnett

No. 17 C 3474, the earliest filed case.



(2) formation of “prior express consentitivreassigned number:ié(3) procedures for
revocation of consent.d, at 1-2);see als80 F.C.C.R. 7961, 7971-78, 7989-8012
(July 10, 2015); Joint Brief for Petitione®&CA International No. 15-1211,

Dkt. No. 1585568 at 4.

ACA Internationalkconcerns an appeal of thedéeal Communication Commission’s
(“FCC”) July 10, 2015 Declaratory Rulingterpreting the TCPA. 30 F.C.C.R. 7961
(July 10, 2015). The D.C. Circuit heard arguments on October 19, 2016 in a consolidated
challenge by nine companies who sought judi@alew of the Declaratory Ruling pursuant to
5 U.S.C. § 50@t seq(the Administrative ProcedearAct), 28 U.S.C. 8§ 2342-44, and
47 U.S.C. § 402See Ankcorn v. Kohl's CoriNo. 15 C 1303, 2017 WL 395707, at *2
(N.D. llIl. Jan. 30, 2017) (summanig) the procedural history #fCA Internationa).

Before we consolidated the captioned sesases, Defendant filed substantially identical
motions to stay the cases indivadly, four of which the origindy assigned judgesither granted
or denied.Lewis No. 17 C 3478Dkt. No. 25) (denying motion to stay§impson
No. 17 C 348@Dkt. No. 19) (grantig motion to stay)Verdin No. 17 C 348ZDkt. No. 19)
(denying motion to stay)Walsh No. 17 C 3483Dkt. No. 20)(denying motion to stay). To
allow for the seven cases to proceed on the sateadar, we now issue a consolidated ruling on
the seven motions to stay and vacate the previous rulings denying the motions th.etag in
Verdin andWalsh

LEGAL STANDARD
The Supreme Court has repeatedly hedd tbourts have inlrent power to stay

proceedings and ‘to control the disposition @& tauses on its docket with economy of time and



effort for itself, for counsel, and for litigants.’3tone v. I.N.$514 U.S. 386, 411,
115 S. Ct. 1537, 1552 (1995) (quotingndis v. N. Am. C0299 U.S. 248, 254,
57 S. Ct. 163, 166 (1936)). Orders staying prdocegs must both be “[Jmoderate” and within
“reasonable limits.”Landis 299 U.S. at 257, 57 S. Ct. at 167. In evaluating a motion to stay,
courts consider whether the stay will: (1) “uhdprejudice or tactially disadvantage the non-
moving party,” (2) “simplify the issues in questiand streamline the trial,” and (3) “reduce the
burden of litigation on the ptes and on the court.Genzyme Corp. v. Cobrek Pharm., |nc.
No. 10 CV 00112, 2011 WL 686807, at *1 (N.D. Ill. Feb. 17, 20Tap Pharm. Prods.,
Inc. v. Atrix Labs., In¢.No. 03 C 7822, 2004 WL 422697, at *1 (NID. Mar. 3, 2004). “The
proponent of a stay bears the burden of establishing its n€idton v. Jones
520 U.S. 681, 708, 117 S. Ct. 1636, 1651 (1997).
ANALYSIS
I.  Plaintiff's Request for Judicial Notice
As a preliminary matter, we first consideaiptiff’'s request that wéake judicial notice
of the documents attached as Exhibits A and B to Plaintiff Burnett’s response in opposition of
the motion to stay. (Dkt. Nos. 22-2, 22-3, 22-Bxhibits A and B include minute entries in
two casesYerdin No. 17 C 3482, a case consolidated before usPamaty v. Ocwen Loan
Servicing, LLCNo. 17 C 1106 (D. Co.). (Dkt. Nos. 22—-3, 22—-4.) Federal Rule of Evidence 201
allows a court to take judicialotice of any fact that is"ot subject to reasonable dispute”
because it is generally knowntime court’s jurisdiction or “@an be accurately and readily
determined from sources whose accuracy cannot be reasonably questioned.”

Fed. R. Evid. 201(b). Judicial notice of theseutoents is proper because the entries’ existence



is not in dispute and their accuracy can béyasnfirmed by examining the court’s docket.
Stern v. Great W. Bank59 F. Supp. 478, 481 (N.D. lll. 199Taking judicial notice of the
court record of a related proceedinGggan v. Intervest Midwest Real Estate Corp
774 F. Supp. 1089, 1093 (N.D. Ill. 1991) (finding judlanotice of a court order in another case
proper). Further, Defendant had papressed any challenge to thehenticity of these entries.
However, we take judicial notice only for thnited purpose of recognizing the existence of
these docket entrieSee Montegna v. Ocwen Loan Servicing, LNG. 17 C 939 AJB BLM,
2017 WL 4680168, at *3 (S.D. Cal. O@8, 2017) (taking limited notice ®&erdindocument in
similar proceeding against OLS).
.  Motion to Stay

We now turn to Defendant’s motion to stag firoceedings in the seven cases at issue.
Defendant suggests the interpretation efigsues before the D.C. CircuitACA International
will be determinative of the claims these cases, and that the outcom@@A International
could “narrow” or “extinguish” @intiffs’ claims. (Def. Mot. ab—6.) Defendant thus argues a
stay in these cases will allow the court to avaiconsistent rulingsral potentially irrelevant
discovery without prejudice to plaintiffsld( at 6-8).

We agree that the ruling mCA Internationalwill both simplify legal issues in these
cases and reduce the burden of litigation on the parties and the Genzgymge
2011 WL 686807, at *1Tap Pharm. Prods2004 WL 422697, at *1. To successfully prove
their claims under the TCPA, Plaintiffs must derstrate that OLS callecheh Plaintiff with an
ATDS or a prerecorded voice without exprpssr consent. 47 U.S.C. § 227. The D.C.

Circuit’s ruling will thus provide guidance on detenative issues in Plaintiffs’ TCPA claims,



including what devices qualifgs an ATDS under the statute and how consent can be revoked,
issues that decide OLS'’s liability. The D@ircuit may indeed vacate the FCC’s Declaratory
Ruling, which would transform the elements thatst be proven under the TCPA, in effect
clarifying the legal isses involved in pretrial motionsd shaping the focus of discovery.
Ankcorn v. Kohl's CorpNo. 15 CV 1303, 2017 WL 395707, at *3 (N.D. Ill. Jan. 30, 2017)
(staying cases with TCPA claims until tA€A Internationakuling because the D.C. Circuit
may vacate the FCC’s Declaratory Rulingge also CE Design, Ltd. v. Prism Bus. Media,, Inc.
606 F.3d 443, 446 (7th Cir. 2010) (explaining the broawaters of federal courts of appeals “to
enjoin, set aside, suspend (in whole or in partjp determine the validity of” all final FCC
orders). Accordingly, staying these proceedings & Internationais decided will preserve
resources of the court and the parties by amgidilings and discovemgndered irrelevant by
the D.C. Circuit’s ruling.Abdallah v. FedEx Corp. Servs., Inblo. 16 C 03967,
2017 WL 3669040, at **1-2 (N.D. Ill. MaR0, 2017) (staying TCPA case pendhGA
Internationalbecause the D.C. Circuit’s interpretatiof an ATDS will require discovery
requests be “reprised orlabst reevaluated”).

Despite these advantages of efficiency eadfication, we may not stay proceedings if
the stay would cause undue pidice to the non-moving partyGenzyme
2011 WL 686807, at *1. Significantly,séay in this case will not geive Plaintiffs of needed
relief from the alleged unlawful calls becailaintiffs do not allege the calls are presently
ongoing. (Am. Compl. (No. 17 C 3474, Dkt. No. 22) atA)kcorn 2017 WL 395707, at *4
(finding no risk of continuing harro plaintiff from a stay pendingCA Internationabecause

plaintiff no longer received calls). Plaintiffs argue a delay wouldigie¢ plaintiffs in



discovery because witnesses will forget reledogervations and documents may be misplaced
or destroyed. (Pl. Resp. (Dkt. No. 22) at 4-489gwever, this type gbrejudice is “inherent in
any stay” and does not justify mial of a motion to stayAnkcorn 2017 WL 395707, at *4
(citing VirtualAgility Inc. v. Salesforce.com, In@59 F.3d 1307, 1319 (Fed. Cir. 2014) (“Itis
undoubtedly true, as many courts have obsethatl with age and the passage of time,
memories may fade and witnesses may beagmagailable. Without more, however, these
assertions here are not sufficient to justifsoaclusion of undue prejudice.”). Furthermore,
Defendant indicates it has been retaining relewacords since the service of the Complaint
(Def. Reply (Dkt. No. 31) at 6pnd Plaintiffs do no¢xplain why their own phone records could
not be recovered absent coartered discovery. (Pl. Re€p-6.) We accordingly find any
difficulty Plaintiffs may encounteas a result of a stay does not rise to the level of undue
prejudice rendering a stay improper.

Plaintiff also argues th&tay would be “indefiniteand potentially lengthy.” Id. at 4-5);
see Franklin v. Ocwen Loan Servicing, LUI®. 17 CV 02702 JST, 2017 WL 4922380, at *4
(N.D. Cal. Oct. 31, 2017) (declimg to find the decision iIACA Internationaimminent because
the case has been fully briefed and argued for ayear without an opinion). While the oral
arguments irACA Internationalwere held more than a year ago, we do not find the unknown
date of a ruling renders a stay outside defiimtés. Furthermore, the stay will not be limitless
during potential appeals: as Defant requests, the stay wathd once the D.C. Circuit has
issued its opinion. (Def. Mo&t 1.) The parties can addresg/ pending appeals of the D.C.
Circuit’'s opinion in their briefs after the rulingVe accordingly find a stagppropriate in these

proceedings.



CONCLUSION
For the aforementioned reasons, we grant iifet’'s motion to stay proceedings in the
seven consolidated cases and vacate thequevulings denying the motions to stay awis
Verdin, andWalsh The parties shall file kfs within 21 days of thACA Internationaldecision
addressing the impact of the D.C. Circuit’s rglion the proceedings in this case. Itis so

ordered.

D c“cgg*_

Marvin E. Aspen
UnitedStatedistrict Judge

Dated: November 8, 2017
Chicago/llinois



