
KP"VJG"WPKVGF"UVCVGU"FKUVTKEV"EQWTV"
HQT"VJG"PQTVJGTP"FKUVTKEV"QH"KNNKPQKU"

GCUVGTP"FKXKUKQP"

FGDQTCJ"N0"UKPIGT."vtwuvgg"wpfgt"
Vgf"Ukpigt"Fgenctcvkqp"qh"Vtwuv"Fcvgf"
Ugrvgodgt"3."4233.""

"""""""""""""Rnckpvkhh1Eqwpvgt/Fghgpfcpv."

x0"

OCUUCEJWUGVVU"OWVWCN"NKHG"
KPUWTCPEG"EQ0."""

""""""""""""""Fghgpfcpv1Eqwpvgt/Rnckpvkhh0"

aaaaaaaaaaaaaaaaaaaaaaaaaaaaaaa"

TQEJGNNG"M0"UKPIGT.""

Vjktf"Rctv{"Fghgpfcpv1Etquu/""
Rnckpvkhh1Vjktf"Rctv{"Rnckpvkhh."

x0"

FGDQTCJ"N0"UKPIGT."kpfkxkfwcnn{"
cpf"cu"vtwuvgg."cpf"JQRG"PQNCP."
kpfkxkfwcnn{"cpf"cu"uweeguuqt"vtwuvgg"qh"
vjg"Vgf"Ukpigt"Fgenctcvkqp"qh"Vtwuv"
fcvgf"Ugrvgodgt"3."4233."

Etquu/Fghgpfcpv1Vjktf"Rctv{"
Fghgpfcpv0"

"
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+"
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"

"

Pq0"39/EX/25968"

Lwfig"Lqjp"L0"Vjctr."Lt0"

OGOQTCPFWO"QRKPKQP"CPF"QTFGT"

ÐCnn"jcrr{"hcoknkgu"ctg"cnkmg0"Gcej"wpjcrr{"hcokn{"ku"wpjcrr{"kp"kvu"qyp"yc{0Ñ3"Vjku"ecug"

rtgugpvu" vjg" wpkswg" ucic" qh" vjg" Ukpigt" encp." fkxkfgf" qxgt" rcvtkctej" Vjgqfqtg" UkpigtÓu" guvcvg0"

VjgqfqtgÓu"ykhg."Ft0"Tqejgnng"Ukpigt."ockpvckpu"vjcv"vjgkt"fcwijvgt."Fgdqtcj"Ukpigt."ocpkrwncvgf"

"""""""""""""""""""""""""""""""""""""""""""""""""
3"NGQ"VQNUVQ[."CPPC"MCTGPKPC"*3:9:+0"
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cp"cknkpi"Vjgqfqtg"kpvq"fkxgtvkpi"cuugvu"vq"c"vtwuv"hqt"yjkej"Fgdqtcj"ycu"vjg"uweeguuqt"vtwuvgg"cpf"

gxgpvwcn"dgpghkekct{0"Tqejgnng"fkueqxgtgf"vjg"vtwuv"qpn{"chvgt"VjgqfqtgÓu"fgcvj."cpf"jcu"pqy"hkngf"

c" eqornckpv" cickpuv" Fgdqtcj" cnngikpi" wpfwg" kphnwgpeg." vqtvkqwu" kpvgthgtgpeg" ykvj" kpjgtkvcpeg"

gzrgevcpe{." cpf" dtgcej" qh" hkfwekct{" fwv{0"Tqejgnng" cnvgtpcvkxgn{" uggmu" tgoqxcn" qh"Fgdqtcj" cu"

vtwuvgg"cpf"tgoqxcn"qh"cpqvjgt"qh"jgt"fcwijvgtu."Jqrg"Pqncp."cu"uweeguuqt"vtwuvgg0"Fgdqtcj"cpf"

Pqncp"pqy"oqxg"vq"fkuokuu0""

K0" DCEMITQWPF4"

" Kp"Fgegodgt"4224."Vjgqfqtg"Ukpigt"etgcvgf"vjg"Vjgqfqtg"Ukpigt"Tgxqecdng"Vtwuv"*Ð4224"

Vtwuv+"cpf"gzgewvgf"c"yknn"ngcxkpi"vjg"tgukfwg"qh"jku"guvcvg"vq"vjcv"vtwuv0"Cogpfgf"Etquu/Eqornckpv"

*ÐCEEÑ+"̨"8/9."GEH"Pq0"740"Vjg"yknn"pcogf"jku"ykhg."Ft0"Tqejgnng"Ukpigt."cu"gzgewvqt0"Id0"̨":0"

Ugxgp"{gctu"ncvgt."Vjgqfqtg"uwhhgtgf"htqo"jgcnvj"rtqdngou"cpf"ycu"rj{ukecnn{"ygcm0"Id0"̨"340"Jg"

kpetgcukpin{"tgnkgf"qp"vyq"qh"jku"cpf"TqejgnngÓu"fcwijvgtu."Fgdqtcj"Ukpigt"cpf"Jqrg"Pqncp."hqt"

fckn{"cuukuvcpeg"cpf"kp"eqpfwevkpi"hkpcpekcn"chhcktu0"Id0"̨"350"Pqncp."c"Egtvkhkgf"Rwdnke"Ceeqwpvcpv."

ycu"VjgqfqtgÓu"hkpcpekcn"cfxkuqt"cpf"vcz"rtgrctgt."cpf"Fgdqtcj"cuukuvgf"ykvj"VjgqfqtgÓu"dcpmkpi"

cpf"hkpcpegu0"Id0"̨"370"

" Kp"4233."Fgdqtcj"dgicp"vq"fkurctcig"Tqejgnng"vq"Vjgqfqtg."hcnugn{"etkvkek¦kpi"Tqejgnng"hqt"

rwtrqtvgfn{"pqv"wpfgtuvcpfkpi"hkpcpegu."pqv"nqxkpi"Vjgqfqtg."cpf"hqt"ecwukpi"hcokn{"fkuwpkv{0"Id0"

̨̨"39/3:0"Tqejgnng."kp"tgcnkv{."nqxgf"Vjgqfqtg"cpf"ycu"eqorgvgpv"cpf"kpvgnnkigpv."jqnfkpi"c"Rj0F0"

kp" gfwecvkqp0" Id0" ̨̨" 3:/3;0" Fgdqtcj" eqpxkpegf" Vjgqfqtg" vq" vcmg" c" ukping" uwo" fkuvtkdwvkqp" qh"

&:87.222" htqo"jku"Fghkpgf"Dgpghkv" Rncp" cpf" Ðtqnn" qxgtÑ" vjg" hwpfu" vq" cp" kpfkxkfwcn" tgvktgogpv"

ceeqwpv" cv"Ocuucejwugvvu"Owvwcn"Nkhg" Kpuwtcpeg"Eq0" *ÐOcuuOwvwcnÑ+0" Id0" ̨̨"43."470"Cnvjqwij"

"""""""""""""""""""""""""""""""""""""""""""""""""
4" Cu" vjku" ku" c" oqvkqp" vq" fkuokuu." vjg" Eqwtv" ceegrvu" cnn" ygnn/rngcfgf" hcevu" cu" vtwg" cpf"

eqpuvtwgu"cnn"kphgtgpegu"kp"hcxqt"qh"vjg"rnckpvkhh0"Zemeckis v. Global Credit & Collection Corp.."
89;"H05f"854."856"*9vj"Ekt0"4234+0"
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TqejgnngÓu"ukipcvwtg"ycu"tgswktgf"vq"vcmg"vjg"ukping"uwo"fkuvtkdwvkqp."Tqejgnng"ycu"pqv"kphqtogf"

qh"vjg"oqxg"cpf"jgt"ukipcvwtg"ycu"hqtigf0"Id. ¶¶ 45/460"Fgdqtcj"uwdugswgpvn{"rgtuwcfgf"Vjgqfqtg"

vq"wug"jku"dwukpguu"cvvqtpg{uÏtcvjgt" vjcp"vjg"guvcvg"rncppkpi"cvvqtpg{"yjq"rtgrctgf"jku"gctnkgt"

yknnÏvq"etgcvg"c"ugeqpf"guvcvg"rncp0" Id0"̨̨"48."530"Vjku"guvcvg"rncp"etgcvgf"c"pgy"vtwuv" *Ð4233"

VtwuvÑ+"ykvj"Fgdqtcj"cu"uweeguuqt"vtwuvgg"*chvgt"Vjgqfqtg+."Pqncp"cu"pgzv"uweeguuqt"vtwuvgg."cpf"

Tqejgnng"cu"vjg"dgpghkekct{"qh"vjg"vtwuvÓu"kpeqog0"Id0"̨̨"48/4:0"Fgdqtcj"cpf"Pqncp"ygtg"pcogf"cu"

vjg"tgockpfgt"dgpghkekctkgu0"Id0"̨"4:0"Fgdqtcj"ceeqorcpkgf"Vjgqfqtg"vq"vjg"dwukpguu"cvvqtpg{uÓ"

qhhkegu"cpf"ugrctcvgn{"eqttgurqpfgf"ykvj"vjg"cvvqtpg{u"tgictfkpi"vjg"pgy"guvcvg0"Id0"̨"4;0"Fgdqtcj"

cnuq" rgtuwcfgf" Vjgqfqtg" vq" fktgev" vjg" cvvqtpg{u" vq" ftchv" c" rqygt" qh" cvvqtpg{" kp" jgt" hcxqt" kp"

eqppgevkqp" ykvj" vjg" ugeqpf" guvcvg." ikxkpi" jgt" rqygt" qxgt." coqpi" qvjgt" vjkpiu." vtcpucevkqpu"

kpxqnxkpi"tgcn"guvcvg."rgtuqpcn"rtqrgtv{."cpf"tgvktgogpv"rncpu0"Id0"̨"54/550"

" Ykvj"vjg"4233"Vtwuv"guvcdnkujgf."Fgdqtcj"eqpxkpegf"Vjgqfqtg"vq"hwpf"kv0"Ujg"rgtuwcfgf"

Vjgqfqtg"vq"pcog"vjg"4233"Vtwuv"cu"vjg"dgpghkekct{"qh"jku"623*m+"rncp."dwv"vjcv"fgukipcvkqp"ycu"

kpxcnkf" dgecwug" jg" pgxgt" qdvckpgf" TqejgnngÓu" ukipcvwtg" *hqtigf" qt" qvjgtykug+0" Id0" ̨̨" 58/590"

Fgdqtcj"cnuq"eqpxkpegf"Vjgqfqtg"vq"pcog"vjg"4233"Vtwuv"cu"vjg"dgpghkekct{"qh"vjg"OcuuOwvwcn"

KTC."yjkej"eqpvckpgf"vjg"&:87.222"ukping"uwo"fkuvtkdwvkqp0"Id0"̨"5:0"Vjgqfqtg"fkgf"hqwt"{gctu"

ncvgt."kp"Ugrvgodgt"42370"Id0"̨"620"Tqejgnng"fkf"pqv"ngctp"qh"vjg"4233"Vtwuv"wpvkn"chvgt"VjgqfqtgÓu"

fgcvj."yjgp"ujg"dgecog"gzgewvqt"qh"jku"guvcvg0"Id0"̨"630"Jcf"vjg"4233"Vtwuv"pqv"dggp"fgukipcvgf"

cu"vjg"dgpghkekct{"qh"vjg"OcuuOwvwcn"KTC."vjg"KTC"yqwnf"jcxg"rcuugf"vq"vjg"guvcvg0"Id0"̨"5;0"

" C"hnwtt{"qh"nkvkicvkqp"hqnnqygf0"Tqejgnng"hkngf"vyq"uvcvg"eqwtv"ncyuwkvu"cickpuv"jgt"fcwijvgtu"

uggmkpi"vq"tgeqxgt"cuugvu"hqt"vjg"guvcvg0"Vjg"hktuv"ncyuwkv."c"ekvcvkqp"vq"tgeqxgt"cuugvu"hkngf"kp"rtqdcvg"

eqwtv." cnngigf" vjcv" Pqncp" kortqrgtn{" vtcpuhgttgf" qxgt" &4" oknnkqp" kp" hwpfu" htqo" VjgqfqtgÓu"

ceeqwpvu"vq"jgtugnh"cpf"jgt"ukuvgtu"kp"vjg"{gctu"dghqtg"VjgqfqtgÓu"fgcvj0"See"Rtqdcvg"Ekvcvkqp."GEH"
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Pq0"76/30"Vjg"ugeqpf"ncyuwkv."hkngf"cickpuv"Fgdqtcj"cpf"Pqncp."eqpegtpgf"vjg"etgcvkqp"qh"vjg"4233"

Vtwuv" cpf" tkijvu" vq" vjg" OcuuOwvwcn" KTC0" See" Uvcvg" Eqwtv" Eqornckpv." GEH0" 76/40" Tqejgnng"

xqnwpvctkn{"fkuokuugf"vjg"ugeqpf"uwkv"qp"Hgdtwct{"48."423:0"See"Fkuokuucn"Qtfgt."GEH"Pq0"9:/30"

" Hqt"jgt"rctv."Fgdqtcj"hkngf"vjku"ncyuwkv"cickpuv"OcuuOwvwcn."yjkej"tghwugf"vq"fkuvtkdwvg"

vjg"KTC"vq"vjg"4233"Vtwuv"chvgt"tgegkxkpi"eqoowpkecvkqpu"htqo"Tqejgnng"cuugtvkpi"vjcv"vjg"KTC"

dgnqpigf"vq"vjg"guvcvg0"See"Eqornckpv."GEH"Pq0"30"OcuuOwvwcn"tgurqpfgf"ykvj"cp"kpvgtrngcfgt"

eqwpvgtencko"pcokpi"Fgdqtcj"cpf"Tqejgnng."ockpvckpkpi"vjcv"kv"jcu"pq"kpvgtguv"kp"vjg"KTC"cpf"ku"

ogtgn{" jqnfkpi" hwpfu" hqt" yjkej" vjgtg" ctg" eqorgvkpi" enckocpvu0" See" Cogpfgf" Kpvgtrngcfgt"

Eqornckpv."GEH"Pq0"540"Tqejgnng."pqy"rctv"qh"vjku"ncyuwkv."tgurqpfgf"d{"hknkpi"c"etquu/eqornckpv"

*ukpeg"cogpfgf+"cickpuv"Fgdqtcj"*Ðvjg"etquu/eqornckpvÑ"qt"ÐCEEÑ+."cnuq"pcokpi"Pqncp"cu"c"vjktf/

rctv{" fghgpfcpv0" Vjg" etquu/eqornckpv" cnngigu" vjcv" Fgdqtcj" ku" nkcdng" hqt" wpfwg" kphnwgpeg" cpf"

vqtvkqwu" kpvgthgtgpeg" ykvj" cp" kpjgtkvcpeg" gzrgevcpe{" eqpegtpkpi" vjg" OcuuOwvwcn" KTC0" Kp" vjg"

cnvgtpcvkxg." vjg"etquu/eqornckpv"cxgtu" vjcv"Fgdqtcj" ku" nkcdng" hqt"dtgcej"qh" hkfwekct{"fwv{" kp"jgt"

ecrcekv{" cu" vtwuvgg"qh" vjg"4233"Vtwuv" cpf" uggmu" tgoqxcn" qh"Fgdqtcj" cpf"Pqncp" cu" vtwuvgg" cpf"

uweeguuqt"vtwuvgg"qh"vjg"4233"Vtwuv0"Fgdqtcj"cpf"Pqncp"pqy"oqxg"vq"fkuokuu"TqejgnngÓu"etquu/

eqornckpv0"

KK0" FKUEWUUKQP"

C0" Rtqdcvg"Gzegrvkqp"

" Vjg"EqwtvÓu"hktuv"kpswkt{"ku"vq"fgvgtokpg"yjgvjgt"kv"jcu"uwdlgev"ocvvgt"lwtkufkevkqp"qxgt"vjg"

etquu/eqornckpv0" Fgdqtcj" rqukvu" vjcv" kv" fqgu" pqv" dgecwug" vjg" etquu/eqornckpv" hcnnu" ykvjkp" vjg"

rtqdcvg"gzegrvkqp"vq"hgfgtcn"lwtkufkevkqp0"Ygtg"vjg"{gct"4227."ujg"okijv"dg"eqttgev0"Kp"ctiwkpi"vjcv"

vjg"Eqwtv"ncemu"lwtkufkevkqp."Fgdqtcj"tgnkgu"gzvgpukxgn{"qp"Storm v. Storm."54:"H05f";63"*9vj"Ekt0"

4225+."kp"yjkej"vjg"Ugxgpvj"Ektewkv"itcrrngf"ykvj"vjg"eqpvqwtu"qh"vjg"rtqdcvg"gzegrvkqp0"Kp"Storm,"

vjg" Ugxgpvj" Ektewkv" fktgevgf" nqygt" eqwtvu" vq" wug" Ðc" rtcevkecn" crrtqcej" vq" fgvgtokpkpi" vjg"
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dqwpfctkgu"qh"vjg"rtqdcvg"gzegrvkqp.Ñ"eqpukfgtkpi"Ðvjg"rqnke{"iqcnu"wpfgtn{kpi"vjg"gzegrvkqp0Ñ"Id0"

cv" ;660" Vjqug" rqnke{" iqcnu" kpenwfg" vjg" pggf" Ðvq" gpeqwtcig" ngicn" egtvckpv{.Ñ" Ðrtqoqvg" lwfkekcn"

geqpqo{.Ñ"cpf"tgeqipk¦g"vjg"tgncvkxgn{"itgcvgt"gzrgtvkug"qh"uvcvg"lwfigu"kp"fgcnkpi"ykvj"rtqdcvg"

kuuwgu0"Id0"Crrn{kpi"vjku"htcogyqtm."vjg"eqwtv"fgvgtokpgf"vjcv"vjg"rnckpvkhhÓu"vqtvkqwu"kpvgthgtgpeg"

ykvj" cp" kpjgtkvcpeg" gzrgevcpe{" encko" hgnn" ykvjkp" vjg" rtqdcvg" gzegrvkqp0" Kv" fkf" uq" dgecwug" vjg"

rnckpvkhh"hwpfcogpvcnn{"uqwijv"Ðc"ngicn"fgvgtokpcvkqp"vjcv"vjg"vgtou"qh"]vjg"vguvcvqtÓu_"hkpcn"yknn"

cpf"vtwuv"0"0"0"]ygtg_"kpxcnkf"dgecwug"vjg{"ygtg"cnngigfn{"rtqewtgf"vjtqwij"vjg"gzgtvkqp"qh"wpfwg"

kphnwgpeg0Ñ"Id0"cv";670"Dgecwug"Ðvjg"rtcevkecn"ghhgev"qh"]vjg"rnckpvkhhÓu_"ncyuwkv"yqwnf"dg"ukoknct"vq"

vjcv" qh" c"yknn" eqpvguv.Ñ" vjg" eqwtv" eqpenwfgf" vjcv" vjg" rnckpvkhhÓu" vqtvkqwu" kpvgthgtgpeg" encko"ycu"

ukoknct"gpqwij"vq"vjg"rtqdcvg"qh"c"yknn"vq"dg"dcttgf"d{"vjg"rtqdcvg"gzegrvkqp0"

" Pqvcdn{." vjg"Ugxgpvj"Ektewkv"cttkxgf"cv" vjku"eqpenwukqp"pqvykvjuvcpfkpi"vjg"hcev" vjcv"vjg"

rnckpvkhh"ycu"ejcnngpikpi"cp"inter vivos"vtwuv"tcvjgt"vjcp"c"yknn0"Rqkpvkpi"vq"kvu"Ðrtcevkecn"crrtqcej.Ñ"

vjg"eqwtv"fgvgtokpgf"vjcv"vjg"rqnkekgu"cpkocvkpi"vjg"rtqdcvg"gzegrvkqp"crrnkgf"cu"hqteghwnn{"vq"dct"

vjg"rnckpvkhhÓu"encko."yjkej"eqpegtpgf"c"yknn"uwduvkvwvg."cu"vjg{"yqwnf"jcxg"vq"cp"gswkxcngpv"encko"

eqpegtpkpi"c"yknn0"Vjg"eqwtv"fgenkpgf"vq"fkuvkpiwkuj"dgvyggp"yknnu"cpf" inter vivos"vtwuvu."pqvkpi"

vjcv"kv"ycu"Ðnqcvj"vq"vjtqy"qrgp"vjg"fqqtu"qh"vjg"hgfgtcn"eqwtvu"vq"fkurwvgu"qxgt"vguvcogpvct{"kpvgpv"

ukorn{"dgecwug"c"fgegfgpv"ejqug"vq"wug"c"yknn"uwduvkvwvg"tcvjgt"vjcp"c"vtcfkvkqpcn"yknn"vq"fkurqug"qh"

jku"qt"jgt"guvcvg0Ñ"Id0"cv";69/6:0"

" Vjg"Storm"htcogyqtm."jqygxgt."jcu"ikxgp"yc{"vq"vjg"engctgt"umkgu"qh"Marshall v. Marshall."

769"W0U0"4;5"*4228+0"Marshall"eqpegtpgf"c"encko"dtqwijv"d{"Xkemkg"N{pp"Octujcnn"*dgvvgt"mpqyp"

vq"vjg"yqtnf"cu"Cppc"Pkeqng"Uokvj+"cuugtvkpi"vjcv"jgt"fgegcugf"jwudcpfÓu"uqp"vqtvkqwun{"kpvgthgtgf"

ykvj"jgt"kpjgtkvcpeg"gzrgevcpe{0"Kp"eqpenwfkpi"vjcv"vjg"rtqdcvg"gzegrvkqp"fkf"pqv"dct"jgt"encko."

vjg"Uwrtgog"Eqwtv"korqugf"c"pcttqygt"cpf"oqtg"tkikf"kpswkt{"vjcp"vjg"Ugxgpvj"Ektewkv"gornq{gf"
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kp"Storm0"Vjg"Eqwtv"twngf" vjcv" vjg"rtqdcvg"gzegrvkqp"rtqjkdkvu"qpn{"ghhqtvu"d{"hgfgtcn"eqwtvu" vq"

gpicig"kp"Ðvjg"rtqdcvg"qt"cppwnogpv"qh"c"yknn"cpf"vjg"cfokpkuvtcvkqp"qh"c"fgegfgpvÓu"guvcvg.Ñ"qt"Ðvq"

fkurqug"qh"rtqrgtv{"vjcv"ku"kp"vjg"ewuvqf{"qh"c"uvcvg"rtqdcvg"eqwtv0Ñ"Marshall."769"W0U0"cv"5330"Vjg"

rtqdcvg"gzegrvkqp"Ðfqgu"pqv"dct"hgfgtcn"eqwtvu"htqo"cflwfkecvkpi"ocvvgtu"qwvukfg"vjqug"eqphkpgu"

cpf"qvjgtykug"ykvjkp"hgfgtcn"lwtkufkevkqp0Ñ"Id0"Kp"uq"fqkpi."vjg"Eqwtv"gzrnkekvn{"ekvgf"Storm"cu"cp"

gzgornct"qh"yjgp"nqygt"eqwtvu"jcxgÏkortqrgtn{."vjg"qrkpkqp"uwiiguvuÏdtqcfn{"tgcf"vjg"rtqdcvg"

gzegrvkqp"Ðvq"dnqem"hgfgtcn"lwtkufkevkqp"qxgt"c"tcpig"qh"ocvvgtu"ygnn"dg{qpf"rtqdcvg"qh"c"yknn"qt"

cfokpkuvtcvkqp"qh"c"fgegfgpvÓu"guvcvg0Ñ"Id0"

" Eqwtvu"kp"vjku"fkuvtkev"jcxg"tgeqipk¦gf"vjcv"Ðcnvjqwij"vjg"Ugxgpvj"Ektewkv"jcu"eqpvkpwgf."

ukpeg"Marshall."vq"ekvg"vjg"Storm"hcevqtu."vjgkt"korqtvcpeg"crrgctu"vq"jcxg"fkokpkujgf"kp"vjg"ycmg"

qh" MarshallÓu" oqtg" uvtckijvhqtyctf" twng" vjcv" vjg" rtqdcvg" gzegrvkqp" ku" kpvgpfgf" vq" rtqjkdkv"

eqpewttgpv"lwtkufkevkqp"qxgt"c"tgu0Ñ"In re Emerald Casino, Inc.."445"H0"Uwrr0"5f"962."96;"*P0F0"Knn0"

4238+="see also Sarvis v. BMO Harris Bank."Pq0"36"E"2;365."4237"YN"4637466."cv",9"p08"*P0F0"

Knn0"Oc{"3;."4237+"*tgeqipk¦kpi"vjg"vgpukqp"dgvyggp"Storm"cpf"Marshall+0"Kv"ku"qh"eqwtug"wr"vq"vjg"

Ugxgpvj"Ektewkv" vq"fgvgtokpg"yjgp" kvu" rtgegfgpv"jcu"dggp" kornkgfn{"qxgttwngf." dwv" vjgtg" ku" pq"

ctiwogpv"vq"dg"ocfgÏcpf"egtvckpn{"Fgdqtcj"ocmgu"pqpg5Ïvjcv"Storm"cwvjqtk¦gu"c"dtqcfgt"ueqrg"

hqt" vjg" rtqdcvg" gzegrvkqp" vjcp" fqgu"Marshall" qt" gxgp" vjcv" vjg"Storm" hcevqtu" ctg" c" necessary"

cpcn{vkecn"qxgtnc{"yjgp"crrn{kpi"MarshallÓu"twng0"Rgtjcru"vjgtg"tgockp"ecugu"cv"vjg"octikpu"qh"

gxgp"vjg"dqwpfctkgu"enctkhkgf"d{"Marshall"kp"yjkej"tguqtv"vq"vjg"Stormhtcogyqtm"ku"wughwn"cpf"

crrtqrtkcvg."dwv"vjku"ku"pqv"qpg"qh"vjgo0"Jgykpi"vq"MarshallÓu"iwkfcpeg."vjg"egpvtcn"swguvkqp"kp"

"""""""""""""""""""""""""""""""""""""""""""""""""
5" Kv" ku" jctfn{" uwtrtkukpi" vjcv" Fgdqtcj"ocmgu" pq" ctiwogpv" cdqwv" vjg" tqng" qh" vjg"Storm"

htcogyqtm"kp"vjg"ycmg"qh"Marshall"ikxgp"vjcv"jgt"eqwpugn"hckngf"vq"ekvg"Marshall"kp"jgt"qrgpkpi"
dtkgh0"Kv"ku"fkhhkewnv"vq"kocikpg"vjcv"vjg"hcknwtg"vq"fq"uq"ycu"cp"qxgtukijv."dwv"yjgvjgt"vjcv"ku"vjg"
ecug"qt"pqv."vjg"qokuukqp"fqgu"pqv"tghngev"ygnn"qp"eqwpugn0"



9"

vjku"ecug"ku"pqv"yjgvjgt"TqejgnngÓu"cevkqp"Ðujqwnf"dg"eqpukfgtgf"cpeknnct{"vq"c"rtqdcvg"rtqeggfkpi.Ñ"

Storm,548"H05f"cv";66."dwv"ukorn{"yjgvjgt"Tqejgnng"uggmu"vq"jcxg"vjku"Eqwtv"hwpevkqpcnn{"Ðvcmg"

qxgt"vjg"cfokpkuvtcvkqp"]VjgqfqtgÓu_"guvcvgÑ"qt"fkurqug"qh"rtqrgtv{"kp"ewuvqf{"qh"c"uvcvg"rtqdcvg"

eqwtv0"Jones v. Brennan."687"H05f"526."529"*9vj"Ekt0"4228+"*gnwekfcvkpi"Marshall+0""

" Kv"ku"wughwn."kp"eqpfwevkpi"vjku"kpswkt{."vq"fkxkfg"TqejgnngÓu"eqwpvu"d{"vjg"tgnkgh"vjg{"uggm0"

Vjg"wpfwg"kphnwgpeg"eqwpv"uggmu"vq"fkuuqnxg"vjg"4233"Vtwuv"cpf"fktgev"rc{ogpv"qh"vjg"OcuuOwvwcn"

KTC"vq"Tqejgnng0"Vjg"vqtvkqwu"kpvgthgtgpeg"cpf"dtgcej"qh"hkfwekct{"fwv{"eqwpvu."d{"eqpvtcuv."uggm"

eqorgpucvqt{"fcocigu"cu"c"tguwnv"qh"FgdqtcjÓu"cnngigfn{"vqtvkqwu"dgjcxkqt06"Vjg"crrnkecvkqp"qh"

vjg"rtqdcvg"gzegrvkqp"vq"vjg"ncvvgt"eqwpvu"ku"vjgtghqtg"gcu{"vq"tguqnxg<"vjg"rtqdcvg"gzegrvkqp"ku"pq"

dct"vq"hgfgtcn"lwtkufkevkqp"dgecwug"vjg"eqwpvu"uggm"pgkvjgt"oqfkhkecvkqp"qt"cfokpkuvtcvkqp"qh"c"yknn"

pqt"eqpvtqn"qh"c"res"kp"ewuvqf{"qh"vjg"rtqdcvg"eqwtv0"See Marshall."769"W0U0"cv"534"*eqpenwfkpi"vjcv"

vjg"rtqdcvg"gzegrvkqp"fkf"pqv"crrn{"dgecwug"vjg"vguvcvqtÓu"ykfqyÓu"vqtvkqwu"kpvgthgtgpeg"encko"fkf"

Ðpqv" kpxqnxg" vjg"cfokpkuvtcvkqp"qh"cp"guvcvg." vjg"rtqdcvg"qh"c"yknn."qt"cp{"qvjgt"rwtgn{"rtqdcvg"

ocvvgt.Ñ" Ðcnngigf" c" ykfgn{" tgeqipk¦gf" vqtv.Ñ" uqwijv" cp" Ðin personam" lwfiogpvÑ" cickpuv" vjg"

ykfqyÓu"uqp."cpf"fkf"pqv"Ðuggm"vq"tgcej"c"tgu"kp"vjg"ewuvqf{"qh"c"uvcvg"eqwtvÑ+="see also Kowalski 

v. Boliker.":;5"H05f";:9.";;7"*9vj"Ekt0"423:+"*ÐVjg"Uwrtgog"Eqwtv"jgnf"kp"Marshall"vjcv"c"encko"

qh"vqtvkqwu"kpvgthgtgpeg"ykvj"gzrgevcpe{"fkf"pqv"vtkiigt"vjg"rtqdcvg"gzegrvkqp0Ñ+0"

" TqejgnngÓu" wpfwg" kphnwgpeg" eqwpv" ku" unkijvn{" vtkemkgt" dgecwug" kv" uggmu" eqpvtqn" qxgt" c"

rctvkewnct"res" *vjg"OcuuOwvwcn" KTC+0"Vjg"etquu/eqornckpv"pqvgu" vjcv" kh" vjg"4233"Vtwuv"jcf"pqv"

dggp"pcogf"vjg"dgpghkekct{"qh"vjg"OcuuOwvwcn"KTC."vjg"KTC"yqwnf"jcxg"rcuugf"vq"VjgqfqtgÓu"

guvcvg0"TqejgnngÓu"wpfwg"kphnwgpeg"eqwpv"ejcnngpigu"vjg"xcnkfkv{"qh"vjcv"dgpghkekct{"fgukipcvkqp0"

"""""""""""""""""""""""""""""""""""""""""""""""""
6"Vjg"tgswguv"hqt"c"vtwuv"ceeqwpvkpi"fqgu"pqv"kornkecvg"vjg"rtqdcvg"gzegrvkqp"gkvjgt0"Downey

v. Keltz."Pq0"33/EX/3545."4234"YN"4:2938."cv",5"*P0F0"Knn0"Lcp0"53."4234+0"



:"

Tqejgnng."vjgtghqtg."cumu"vjku"Eqwtv"vq"fgvgtokpg"yjgvjgt"c"urgekhke"res"ujqwnf"dgeqog"rctv"qh"vjg"

guvcvg0"Vjku"swguvkqp"ku"ykvjkp"vjg"EqwtvÓu"lwtkufkevkqp0"Vjg"Ugxgpvj"Ektewkv"jcu"gzrnckpgfÏrquv/

MarshallÏvjcv"yjgtg"Ð]v_jg"lwfiogpv"uqwijv"yqwnf"lwuv"cff"cuugvu"vq"vjg"fgegfgpvÓu"guvcvgÑ"cpf"

Ðyqwnf"pqv"tgcnnqecvg"vjg"guvcvgÓu"cuugvu"coqpi"eqpvgpfkpi"enckocpvu"qt"qvjgtykug"kpvgthgtg"ykvj"

vjg" rtqdcvg" eqwtvÓu" eqpvtqn" qxgt" cpf" cfokpkuvtcvkqp" qh" vjg" guvcvg.Ñ" vjg" rtqdcvg" gzegrvkqp" ku"

kpcrrnkecdng0"Gustafson v. zumBrunnen." 768" H05f" 5;:." 622" *9vj"Ekt0" 422:+="see also Emerald 

Casino."445"H0"Uwrr0"5f"cv"968"*ÐEcugu"fgekfgf"ukpeg"Marshall"uwiiguv"vjcv"enckou"vjcv"yqwnf"cff"

cuugvu"vq"cp"guvcvg."dwv"fq"pqv"tgcnnqecvg"vjqug"cuugvu"coqpi"enckocpvu"qt"etgfkvqtu."fq"pqv"fkuvwtd"

c"uvcvg"rtqdcvg"eqwtvÓu"rquuguukqp"qh"rtqrgtv{0Ñ+0"Vtwg."vjg"etquu/eqornckpv"cumu"vjg"Eqwtv"vq"Ðfktgev"

rc{ogpv"qh"vjg"OcuuOwvwcn"KTC"hwpfu"vq"]Tqejgnng_0Ñ"CEE"̨"6;0"Cuuwokpi"Tqejgnng"ku"eqttgev"

vjcv"vjg"OcuuOwvwcn"KTC"ujqwnf"jcxg"dgeqog"rctv"qh"vjg"guvcvg."vjg"Eqwtv"oc{"pqv"fktgev"rc{ogpv"

qh"vjg"KTC"fktgevn{"vq"Tqejgnng."cu"fqkpi"uq"yqwnf"cnnqecvg"vjg"guvcvgÓu"cuugvu0"Dwv"vjg"Eqwtv"oc{"

kuuwg" c" lwfiogpv" cffkpi" vjg"OcuuOwvwcn" KTC" vq"VjgqfqtgÓu" guvcvg."yjkej"yqwnf" hwpevkqpcnn{"

rtqxkfg"Tqejgnng"*yjq."cickp."ku"vjg"Gzgewvqt+"vjg"tgnkgh"ujg"uggmu0"Vjg"rtqdcvg"gzegrvkqp"vjgtghqtg"

fqgu"pqv"dct"TqejgnngÓu"wpfwg"kphnwgpeg"encko."cnvjqwij"kv"chhgevu"vjg"tgnkgh"vjg"Eqwtv"yknn"dg"cdng"

vq"hcujkqp"ujqwnf"ujg"wnvkocvgn{"uweeggf07"

D0" Wpfwg"Kphnwgpeg"cpf"Vqtvkqwu"Kpvgthgtgpeg"

" Fgdqtcj"pgzv"ctiwgu" vjcv"gxgp" kh" vjg"rtqdcvg"gzegrvkqp"fqgu"pqv"dct"TqejgnngÓu"enckou."

Tqejgnng"jcu"pqpgvjgnguu"hckngf"vq"uvcvg"c"encko"hqt"wpfwg"kphnwgpeg"cpf"vqtvkqwu"kpvgthgtgpeg"ykvj"

cp"kpjgtkvcpeg"gzrgevcpe{0"ÐWpfwg"kphnwgpeg"0"0"0"ku"cp{"kortqrgt"wtigpe{"qh"rgtuwcukqp"yjgtgd{"

vjg"yknn"qh"c"rgtuqp"ku"qxgt/rqygtgf"cpf"jg"ku"kpfggf"kpfwegf"vq"fq"qt"hqtdgct"cp"cev"yjkej"jg"

"""""""""""""""""""""""""""""""""""""""""""""""""
7"TqejgnngÓu"cnvgtpcvkxg"eqwpv"uggmkpi"tgoqxcn"cpf"uwduvkvwvkqp"qh"Fgdqtcj"cpf"Pqncp"cu"

vtwuvgg"cpf"uweeguuqt"vtwuvgg"qh"vjg"4233"Vtwuv"ku"cnuq"pqv"dcttgf"d{"vjg"rtqdcvg"gzegrvkqp0"Kpfggf."
vjg"gpvktg"rtgokug"qh"vjg"eqwpv"cuuwogu"vjcv"vjg"OcuuOwvwcn"KTC"fkf"pqv"dgeqog"rctv"qh"vjg"guvcvg0""



;"

yqwnf"pqv"fq"qt"yqwnf"kh"nghv"vq"cev"htggn{0Ñ"DeHart v. DeHart."4235"KN"336359."̨"49.";:8"P0G04f"

:7.";6/;7"*Knn0"4235+"*swqvkpi"In re Estate of Hoover."377"Knn04f"624."633/34."837"P0G04f"958"*Knn0"

3;;5++0"ÐVjg"kphnwgpeg"owuv"dg"qh"uwej"c"pcvwtg"cu"vq"fguvtq{"vjg"vguvcvqtÓu"htggfqo"eqpegtpkpi"

vjg"fkurqukvkqp"qh"jku"guvcvg"cpf"tgpfgt"jku"yknn"vjcv"qh"cpqvjgt0Ñ"Id0"Cp"wpfwg"kphnwgpeg"kpswkt{"ku"

hcev/urgekhke="kv"Ðecppqv"dg"fghkpgf"d{"hkzgf"yqtfu"cpf"yknn"fgrgpf"qp"vjg"ektewouvcpegu"qh"gcej"

ecug0Ñ"Id0""

" Wpfgt"Knnkpqku"ncy."c"rtguworvkqp"qh"wpfwg"kphnwgpeg"ctkugu"wpfgt"egtvckp"ektewouvcpegu"

gxgp"kp"vjg"cdugpeg"qh"gxkfgpeg"eqpegtpkpi"vjg"pcvwtg"qh"vjg"rwtrqtvgf"rgtuwcukqp0"Hqt"rwtrqugu"

qh"vjku"ecug."vjg"rtguworvkqp"ctkugu"Ðyjgtg"*3+"c"hkfwekct{"tgncvkqpujkr"gzkuvu"dgvyggp"vjg"vguvcvqt"

cpf"c"rgtuqp"yjq"tgegkxgu"c"uwduvcpvkcn"dgpghkv"htqo"vjg"yknn."*4+"vjg"vguvcvqt"ku"vjg"fgrgpfgpv"cpf"

vjg"dgpghkekct{"vjg"fqokpcpv"rctv{."*5+"vjg"vguvcvqt"tgrqugu"vtwuv"cpf"eqphkfgpeg"kp"vjg"dgpghkekct{."

cpf"*6+"vjg"yknn"ku"rtgrctgf"d{"qt"kvu"rtgrctcvkqp"rtqewtgf"d{"uwej"dgpghkekct{0Ñ"Id0"cv";7/;80"Vjg"

Ugxgpvj" Ektewkv" jcu" crrnkgf" KnnkpqkuÓu" rtguworvkqpu" qh" wpfwg" kphnwgpeg" cpf" htcwf" kp" hgfgtcn"

rtqeggfkpiu0"See Ball v. Kotter."945"H05f":35.":48/4:"*9vj"Ekt0"4235+0"Vjg"rtguworvkqp"qh"wpfwg"

kphnwgpeg"Ðetgcvg]u_"c"rtkoc"hcekg"ecug"cu"vq"vjg"fkurwvgf"kuuwg0Ñ" Id0"cv":490"Kh" vjg"rctv{"cickpuv"

yjqo"vjg"rtguworvkqp"qrgtcvgu"Ðku"wpcdng"vq"qhhgt"engct"cpf"eqpxkpekpi"gxkfgpeg"vq"vjg"eqpvtct{"

qh" vjg" rtguworvkqp." vjg"rtkoc" hcekg" ecug"yknn" uwrrqtv" c" hkpfkpi" cu" vq" vjg" kuuwgu" kpxqnxgf0Ñ" Id0"

*kpvgtpcn"swqvcvkqp"octmu"qokvvgf+0"

" Cv"vjg"rngcfkpi"uvcig."vjg"etquu/eqornckpv"owuv"Ðeqpvckp"cnngicvkqpu"vjcv"uvcvg"c"encko"vq"

tgnkgh"vjcv"ku"rncwukdng"qp"kvu"hceg0Ñ"McCauley v. City of Chicago."893"H05f"833."837"*9vj"Ekt0"4233+"

*kpvgtpcn" swqvcvkqp" octmu" qokvvgf+0" ÐC" encko" jcu" hcekcn" rncwukdknkv{" yjgp" vjg" rnckpvkhh" rngcfu"

hcevwcn"eqpvgpv"vjcv"cnnqyu"vjg"eqwtv"vq"ftcy"vjg"tgcuqpcdng"kphgtgpeg"vjcv"vjg"fghgpfcpv"ku"nkcdng"

hqt" vjg" okueqpfwev" cnngigf0Ñ" Id0" *swqvkpi" Ashcroft v. Iqbal." 778" W0U0" 884." 89:" *422;++0" ÐKp"
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tgxkgykpi"vjg"uwhhkekgpe{"qh"c"eqornckpv"0" 0" 0"]vjg"Eqwtv_"ceegrv]u_"vjg"ygnn/rngcfgf"hcevu"kp"vjg"

eqornckpv"cu"vtwg."dwv"ngicn"eqpenwukqpu"cpf"eqpenwuqt{"cnngicvkqpu"ogtgn{"tgekvkpi"vjg"gngogpvu"

qh"vjg"encko"ctg"pqv"gpvkvngf"vq"vjg"rtguworvkqp"qh"vtwvj0Ñ"Id0"cv"8380"

" Vjg"hcevu"cnngigf"eqpegtpkpi"FgdqtcjÓu"ghhqtvu"vq"rgtuwcfg"Vjgqfqtg"vq"etgcvg"cpf"hwpf"

vjg"4233"Vtwuv"ctg"kpuwhhkekgpv"vq"rgtokv"cp"kphgtgpeg"qh"wpfwg"kphnwgpeg0"Qxgtyjgnokpin{."vjg"

etquu/eqornckpvÓu" cnngicvkqpu" ctg" dqkngtrncvg" cuugtvkqpu" vjcv" Fgdqtcj" eqpxkpegf" qt" eqgtegf"

Vjgqfqtg"vq"vcmg"rctvkewnct"eqwtugu"qh"cevkqp0"Cukfg"htqo"c"dctg"eqpvgpvkqp"vjcv"Fgdqtcj"cpf"Pqncp"

vjtgcvgpgf"vq"ykvjftcy"vjgkt"nqxg"cpf"chhgevkqp"hqt"Vjgqfqtg."vjg"etquu/eqornckpv"eqpvckpu"pq"hcevu"

fgvcknkpi"jqy"qt"yjgp"vjg"uwrrqugf"eqgtekqp"qeewttgf0"Vjg"etquu/eqornckpv"fqgu"rqukv."cv"ugxgtcn"

rqkpvu."vjcv"Fgdqtcj"nkgf"vq"Vjgqfqtg"cdqwv"Tqejgnng<"kv"pqvgu."hqt"gzcorng."vjcv"Fgdqtcj"hcnugn{"

etkvkek¦gf" Tqejgnng" Ðhqt" uwrrqugfn{" pqv" wpfgtuvcpfkpi" hkpcpegu." pqv" nqxkpi" ]Vjgqfqtg_." cpf"

ecwukpi"fkuwpkv{"kp"vjg"hcokn{0Ñ"Dwv"vjgug"dtqcf"cnngicvkqpu."rtgugpvgf"ykvjqwv"hwtvjgt"fgvckn."hckn"

vq"oggv"vjg"uvtkev"eqpvqwtu"qh"Hgfgtcn"Twng"qh"Ekxkn"Rtqegfwtg";*d+."yjkej"tgswktgu"rnckpvkhhu"vq"

rngcf" htcwf" ykvj" rctvkewnctkv{0" Cpf" cv" vjgkt" eqtg." vjg" etquu/eqornckpvÓu" cnngicvkqpu" tgictfkpi"

FgdqtcjÓu"fkurctcigogpv"qh"Tqejgnng"ctg"ceewucvkqpu"qh"htcwf<"vjg"etquu/eqornckpv"ockpvckpu"vjcv"

Fgdqtcj" kpvgpvkqpcnn{" vqnf" nkgu" vq" Vjgqfqtg" vq" kpfweg" jko" vq" cev" kp" c"yc{" vjcv"yqwnf" dgpghkv"

Fgdqtcj."cpf"vjcv"Vjgqfqtg"kp"hcev"fkf"uq0"Vjgug"cnngicvkqpu"vjgtghqtg"tgswktg"rctvkewnct"fgvcknu"

yjqnn{"cdugpv"htqo"vjg"eqornckpv0"See Pirelli Armstrong Tire Corp. Retiree Medical Benefits Trust 

v. Walgreen Co.." 853" H05f" 658." 668" *9vj" Ekt0" 4233+" *Ð]V_jg" fkevcvgu" qh" Twng" ;*d+" crrn{" vq"

cnngicvkqpu" qh" htcwf." pqv" enckou" qh" htcwf0Ñ+0" TqejgnngÓu" tgurqpug" dtkgh" fqgu" pqv" ogcpkpihwnn{"

cfftguu"vjg"etquu/eqornckpvÓu"hcknwtg"vq"ucvkuh{"Twng";*d+Óu"rctvkewnctkv{"tgswktgogpv0"See"Tgurqpug"

cv":"*fkuvkpiwkujkpi"vjg"ecugu"ekvgf"hqt"vjcv"rtqrqukvkqp"qp"vjg"kttgngxcpv"itqwpf"vjcv"vjg{"kpxqnxgf"

vjg"uwduvcpvkxg"ncy"qh"c"uvcvg"qvjgt"vjcp"Knnkpqku"cpf"qokvvkpi"cp{"dcuku"vq"fkurwvg"vjg"crrnkecvkqp"
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qh"Twng";*d+." vjg"tgngxcpv"hgfgtcn"rngcfkpi"uvcpfctf." vq"cnngicvkqpu"qh"htcwf"qp"yjkej"cp"wpfwg"

kphnwgpeg"encko"ku"dcugf+0""

" Pqt"fq"vjg"ektewouvcpegu"uwttqwpfkpi"vjg"etgcvkqp"cpf"hwpfkpi"qh"vjg"4233"Vtwuv"cnngigf"

kp"vjg"etquu/eqornckpv"rgtokv"vjg"Eqwtv"vq"kphgt"vjcv"c"rtguworvkqp"qh"wpfwg"kphnwgpeg"yknn"ctkug0"

Vjg" hktuv" gngogpv" tgswktgf" vq" guvcdnkuj" c" rtguworvkqp" qh" wpfwg" kphnwgpeg" ku" c" hkfwekct{" fwv{"

dgvyggp"vjg"vguvcvqt"cpf"c"rgtuqp"yjq"tgegkxgu"c"uwduvcpvkcn"dgpghkv"htqo"vjg"yknn0"Knnkpqku"eqwtvu"

jcxg"gzrnckpgf"vjcv"Ðuwduvcpvkcn"dgpghkvÑ"ogcpu"c"uwduvcpvkcn"dgpghkv"Ðeqorctgf"vq"qvjgt"rgtuqpu"

yjq"jcxg"cp"gswcn"encko"vq"vjg"vguvcvqtÓu"dqwpv{0Ñ"See"DeHart,";:8"P0G04f"cv";9="In re Estate of 

Glogovsek."46:"Knn0"Crr0"5f"9:6."9;3."83:"P0G04f"3453."3459"*Knn0"Crr0"Ev0"3;;5+08"C"ejknf"Ðjcu"

cp"gswcn"qt"uwrgtkqt"encko"vq"vjcv"qh"vjg"urqwug0Ñ"DeHart.";:8"P0G04f"cv";90"Vjg"etquu/eqornckpv"

eqpvckpu" pq" cnngicvkqpu" rgtokvvkpi" vjg" kphgtgpeg" vjcv" Fgdqtcj" tgegkxgf" c" uwduvcpvkcn" dgpghkv"

eqorctgf"vq"cp{"kpfkxkfwcn"ykvj"cp"gswcn"encko"vq"vjg"cuugvu"kp"VjgqfqtgÓu"guvcvg0"Vjg"qpn{"dgpghkv"

ceetwkpi"vq"Fgdqtcj"htqo"VjgqfqtgÓu"guvcvg"kfgpvkhkgf"d{"vjg"etquu/eqornckpv"ku"vjg"tgockpfgt"qh"

4233"Vtwuv."yjkej"ku"vq"dg"urnkv"ykvj"Pqncp"chvgt"TqejgnngÓu"fgcvj0"Yjkng"vjku"ku"c"uwduvcpvkcn"dgpghkv"

kp" c"xcewwo." vjg"etquu/eqornckpv"rtqxkfgu"pq"rqkpvu"qh" eqorctkuqp" htqo"yjkej" vjg"Eqwtv" ecp"

tgcuqpcdn{"eqpenwfg"vjcv" vjg"dgpghkvu"rwtrqtvgfn{"fwg"vq"Fgdqtcj"ctg"uwduvcpvkcnn{"itgcvgt" vjcp"

vjqug"fwg"vq"jgt"oqvjgt"cpf"ukdnkpiu0"Vjg"etquu/eqornckpv."kp"hcev."uwiiguvu"vjcv"vjg"qrrqukvg"ku"

vtwg<"cnvjqwij"vjg"tgockpfgt"qh"vjg"4233"Vtwuv"ku"urnkv"dgvyggp"Fgdqtcj"cpf"Pqncp."Tqejgnng"ku"

dqvj" vjg" dgpghkekct{" qh" 4233"Vtwuv" fwtkpi" jgt" nkhgvkog" cpf" vjg" tgekrkgpv" qh" vjg" rtqeggfu" htqo"

"""""""""""""""""""""""""""""""""""""""""""""""""
8"Cu"c"ocvvgt"qh"rqnke{."vjku"twng" ku"uqwpf0"Kv"yqwnf"ocmg"nkvvng"ugpug"vq"presume"wpfwg"

kphnwgpeg"qeewttgf"htqo"vjg"etgcvkqp"qh"c"yknn"vjcv"ycu"gswkvcdng"cpf"hckt"vq"cnn"vjqug"ykvj"gswcn"
enckou"vq"vjg"guvcvgÓu"cuugvu0"Vjg"uvgpej"qh"wpfwg"kphnwgpeg"ku"owej"uvtqpigt"kh"vjg"tguwnvkpi"yknn"
yjqnn{" qt" qxgtyjgnokpin{" fkukpjgtkvu" egtvckp" uvcmgjqnfgtu" yjkng" gptkejkpi" qvjgtu" ykvj" gswcn"
enckou0"Vjg"rtqdngo"ykvj"vjg"etquu/eqornckpv."cu"rngf."ku"vjcv"kv"eqpvckpu"pq"hcevu"htqo"yjkej"vjg"
Eqwtv"eqwnf"eqpenwfg"vjcv"Fgdqtcj"ycu"vq"tgegkxg"uwduvcpvkcnn{"oqtg"vjcp"qvjgtu"ukoknctn{"ukvwcvgf0"
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VjgqfqtgÓu"623*m+.9"cpf"vjg"rtqdcvg"ekvcvkqp"hkngf"d{"Tqejgnng"uwiiguvu"vjcv"vjg"guvcvg"eqpvckpu"*qt"

oc{"eqpvckp+"cuugvu"yqtvj"oknnkqpu"qh"fqnnctu"yjqnn{"wptgncvgf"vq"vjg"tgu"cv"kuuwg"kp"vjku"ecug0"See"

Rtqdcvg" Ekvcvkqp." GEH" Pq0" 76/30" Ykvjqwv" cp{" cnngicvkqpu" vjcv" Fgdqtcj" ku" c" fkurtqrqtvkqpcvg"

dgpghkekct{"qh"VjgqfqtgÓu"guvcvg."pq"rtguworvkqp"qh"wpfwg"kphnwgpeg"ctkugu0"Dgecwug"pgkvjgt"vjg"

hcevu"uwttqwpfkpi"FgdqtcjÓu"rwtrqtvgf"eqgtekqp"qh"Vjgqfqtg"pqt"vjg"cnngicvkqpu"eqpegtpkpi"vjg"

ektewouvcpegu"qh"4233"VtwuvÓu"etgcvkqp"ecp"uwrrqtv"cp"kphgtgpeg"qh"wpfwg"kphnwgpeg."TqejgnngÓu"

wpfwg"kphnwgpeg"encko"ku"fkuokuugf0"

" Hqt"vjg"ucog"tgcuqp."TqejgnngÓu"vqtvkqwu"kpvgthgtgpeg"ykvj"cp"kpjgtkvcpeg"gzrgevcpe{"eqwpv"

ku"fkuokuugf0"Vjku"vjgqt{"tgswktgu"Tqejgnng"vq"cnngig"vjcv"*3+"ujg"jcf"cp"kpjgtkvcpeg"gzrgevcpe{="

*4+"Fgdqtcj"kpvgpvkqpcnn{"kpvgthgtgf"ykvj"vjcv"gzrgevcpe{="*5+"vjg"kpvgthgtgpeg"kpxqnxgf"vqtvkqwu"

eqpfwev="*6+"vjgtg"ku"c"tgcuqpcdng"egtvckpv{"vjcv"vjg"fgxkug"vq"Tqejgnng"yqwnf"jcxg"dggp"tgegkxgf"

dwv"hqt"FgdqtcjÓu"kpvgthgtgpeg="cpf"*7+"fcocigu0"Bjork v. O’Meara."4235"KN"336266."̨"46.";:8"

P0G04f"848."853"*Knn0"4235+0"TqejgnngÓu"eqwpv"hcknu"cv"vjg"vjktf"gngogpv0"Vjg"qpn{"vqtvkqwu"eqpfwev"

Tqejgnng" kfgpvkhkgu" kp"jgt"tgurqpug"vq"FgdqtcjÓu"oqvkqp" vq"fkuokuu" ku"FgdqtcjÓu"cnngigf"wpfwg"

kphnwgpeg"qp"Vjgqfqtg0"Dwv."cu"vjg"Eqwtv"lwuv"pqvgf."Tqejgnng"jcu"pqv"cfgswcvgn{"cnngigf"wpfwg"

kphnwgpeg0" Kp" vjg" cdugpeg" qh" cp{" rtqrgt" cnngicvkqpu" qh" vqtvkqwu" eqpfwev." TqejgnngÓu" vqtvkqwu"

kpvgthgtgpeg"encko"owuv"dg"fkuokuugf0:"

"""""""""""""""""""""""""""""""""""""""""""""""""
9"Gxgp"kh"vjg"Eqwtv"kphgtu"vjcv"Vjgqfqtg"ogcpv"vjg"rtqeggfu"qh"vjg"623*m+"vq"iq"vq"vjg"4233"

Vtwuv" kpuvgcf"qh" vq"Tqejgnng." vjg"eqornckpv"eqpvckpu"pq"cnngicvkqpu"eqpegtpkpi" vjg"xcnwg"qh" vjg"
guvcvg"cuugvu"vjcv"ygpv"vq"Tqejgnng"qt"cp{"qvjgt"kpfkxkfwcn"ykvj"c"encko"gswcn"vq"FgdqtcjÓu0"

:"Fgdqtcj"cnuq"ocmgu"vyq"tgncvgfÏcpf"wprgtuwcukxgÏctiwogpvu"kp"rwujkpi"hqt"fkuokuucn"
qh"TqejgnngÓu"wpfwg"kphnwgpeg"cpf"vqtvkqwu"kpvgthgtgpeg"enckou0"Fgdqtcj"hktuv"ctiwgu"vjcv"Tqejgnng"
jcu"pqv" uwhhgtgf"cp{"fcocigu"fwg" vq"FgdqtcjÓu"rwtrqtvgf"okueqpfwev"dgecwug"Tqejgnng" ku" vjg"
dgpghkekct{"qh"vjg"4233"Vtwuv0"Dgecwug"qh"vjcv."Fgdqtcj"cuugtvu."Tqejgnng"ecppqv"guvcdnkuj"vjcv"jgt"
kpjgtkvcpeg"gzrgevcpe{"jcu"dggp"fkokpkujgf"cu"c" tguwnv"qh" vjg" vtcpuhgt"qh" vjg"OcuuOwvwcn" KTC"
hwpfu" vq" vjg" 4233" Vtwuv0" Dwv" vjg" eqornckpv" cnngigu" vjcv" kh" vjg" vtcpuhgt" jcf" pqv" qeewttgf." vjg"
OcuuOwvwcn"KTC"hwpfu"yqwnf"jcxg"rcuugf"vq"vjg"guvcvg."cpf"uwdugswgpvn{"vq"vjg"4224"Vtwuv."qh"
yjkej"Tqejgnng" ku" vtwuvgg0"Cu" vtwuvgg."TqejgnngÏcpf"pqv"FgdqtcjÏyqwnf"eqpvtqn" vjg"uk¦g"cpf"
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D0" Dtgcej"qh"Hkfwekct{"Fwv{"

" Kp"vjg"cnvgtpcvkxg."TqejgnngÓu"etquu/eqornckpv"uggmu"vq"jqnf"Fgdqtcj"nkcdng"hqt"c"dtgcej"qh"

jgt"hkfwekct{"fwv{"cu"vtwuvgg"qh"vjg"4233"Vtwuv0""Vjku"vjgqt{"cnuq"hcknu"vq"uwrrqtv"jgt"encko0"Vq"uvcvg"

c"ecwug"qh"cevkqp"hqt"dtgcej"qh"c"hkfwekct{"fwv{."Ðkv"owuv"dg"cnngigf"vjcv"c"hkfwekct{"fwv{"gzkuvu."vjcv"

vjg"hkfwekct{"fwv{"ycu"dtgcejgf."cpf"vjcv"uwej"dtgcej"rtqzkocvgn{"ecwugf"vjg"kplwt{"qh"yjkej"vjg"

rnckpvkhh" eqornckpu0Ñ" Neade v. Portes." 3;5" Knn04f" 655." 666" *Knn0" 4222+0" TqejgnngÓu" dtgcej" qh"

hkfwekct{" fwv{" eqwpv" tgnkgu" nctign{" qp" ngicn" eqpenwukqpu" fgxqkf" qh" hcevwcn" uwrrqtv0" Vjg" etquu/

eqornckpv"ukorn{"pqvgu"vjcv"Fgdqtcj."cu"vtwuvgg."Ðjcu"tghwugf"vq"citgg"vq"ocmg"tgswktgf"okpkowo"

fkuvtkdwvkqpu"vqÑ"Tqejgnng."vjg"dgpghkekct{"qh"vjg"4233"Vtwuv0"CEE"̨"7;0"Ceeqtfkpi"vq"Tqejgnng."

vjg"hcknwtg"vq"ocmg"fkuvtkdwvkqpu"Ðuwdlgevu"vjg"4233"Vtwuv"vq"vcz"nkcdknkv{"coqwpvkpi"vq"jwpftgfu"qh"

vjqwucpfu"qh"fqnnctu"vjcv"yqwnf"pqv"qvjgtykug"dg"fwg0Ñ"CEE"̨"820"Vjg"etquu/eqornckpv."jqygxgt."

pgxgt"fguetkdgu" vjg" vgtou"qh" vjg" vtwuv"qt" kfgpvkhkgu"cp{"urgekhke" hwpfu" *qt" vjg"coqwpv"qh" hwpfu+"

cxckncdng" vq" vjg"4233"Vtwuv." htqo"yjkej"Fgdqtcj"eqwnf"ocmg"fkuvtkdwvkqpu0"Vjg"qpn{"rqvgpvkcn"

uqwtegu"qh"hwpfkpi"hqt"vjg"4233"Vtwuv"kfgpvkhkgf"kp"vjg"etquu/eqornckpv"ctg"Vgf"UkpigtÓu"623*m+"

cpf"vjg"OcuuOwvwcn"KTC."dwv"vjg"eqornckpv"cempqyngfigu"vjcv"rtqeggfu"htqo"vjg"623*m+"jcxg"pqv"

cevwcnn{"dggp"fgrqukvgf"kp"vjg"4233"Vtwuv"dgecwug"c"ukipgf"fkuvtkdwvkqp"cwvjqtk¦cvkqp"ycu"pgxgt"

tgegkxgf0"Cu"hqt" vjg"KTC."OcuuOwvwcn" hkngf"cp" kpvgtrngcfgt"encko"kpfkecvkpi" vjcv" kv"jcu"pqv"{gv"

fkuvtkdwvgf" vjg" KTC" hwpfu" vq" vjg" 4233" Vtwuv0" Vjg" etquu/eqornckpv" eqpvckpu" pq" cnngicvkqpu"

uwrrqtvkpi"vjg"eqpenwukqp"vjcv"OcuuOwvwcn"jcu."kp"hcev."fkuvtkdwvgf"vjg"KTC"rtqeggfu"vq"vjg"4233"

Vtwuv0"Rtguwocdn{."FgdqtcjÓu"qdnkicvkqp"vq"ocmg"fkuvtkdwvkqpu"vq"TqejgnngÏcpf"vjg"coqwpv"qh"

"""""""""""""""""""""""""""""""""""""""""""""""""
htgswgpe{" qh" fkuvtkdwvkqpu" ocfg" vq" jgtugnh" cu" dgpghkekct{0" Vjg" eqornckpv" hwtvjgt" cnngigu" vjcv"
Tqejgnng"yqwnf"jcxg"jcf"vjg"tkijv"vq"fgvgtokpg"yjq"yqwnf"tgegkxg"vjg"OcuuOwvwcn"KTC"hwpfu"
wrqp"jgt"fgcvj"kh" vjg"hwpfu"jcf"rcuugf"vq"VjgqfqtgÓu"guvcvg0"Fgdqtcj"kfgpvkhkgu"pq"tgcuqp"yj{"
vjgug"eqpetgvg"jctou"ctg"kpuwhhkekgpv"vq"eqpuvkvwvg"fcocigu"cpf"fkokpkujogpv"qh"gzrgevcpe{0"
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vjqug" fkuvtkdwvkqpuÏku"yjqnn{" fgrgpfgpv" qp" vjg" rtgugpeg" qh" cuugvu" kp" vjg" vtwuv0"Dwv" vjg" etquu/

eqornckpv"ocmgu"pq"hcevwcn"cnngicvkqpu"eqpegtpkpi"vjg"gzkuvgpeg"qh"vjqug"cuugvuÏqt"qh"cp{"qvjgt"

eqpfkvkqp"vjcv"yqwnf"vtkiigt"FgdqtcjÓu"qdnkicvkqp"vq"ocmg"fkuvtkdwvkqpu0"TqejgnngÓu"dtkgh"fqgu"pqv"

gxgp"cvvgorv" vq"gzrnckp"jqy"Fgdqtcj"eqwnf"jcxg"ocfg"fkuvtkdwvkqpu" htqo"c"Vtwuv" vjcv"jcf"pq"

cuugvu0"Kp"guugpeg."TqejgnngÓu"dtgcej"qh"hkfwekct{"fwv{"eqwpv."ykvj"tgictf"vq"fkuvtkdwvkqpu."coqwpvu"

vq"pqvjkpi"oqtg"vjcp"c"dqkngtrncvg"cuugtvkqp"qh"vjg"gngogpvu"qh"vjg"ecwug"qh"cevkqp<"Tqejgnng"jcf"c"

hkfwekct{"fwv{"vq"ocmg"fkuvtkdwvkqpu"cpf"dtgcejgf"vjcv"fwv{0"Vjku"dctg"tgekvcvkqp"ku"kpuwhhkekgpv"vq"

ucvkuh{"vjg"rncwukdknkv{"uvcpfctf"qh"Iqbal"cpf"Twombly0"

" Tqejgnng" cnuq" rqukvu" vjcv" Fgdqtcj" dtgcejgf" jgt" hkfwekct{" fwv{" d{" hcknkpi" vq" rtqxkfg"

Tqejgnng"ykvj"cp"ceeqwpvkpi"qh"vjg"4233"Vtwuv0"Vjku"vjgqt{"hcknu"hqt"vjg"ucog"tgcuqp<"vjg"etquu/

eqornckpv"fqgu"pqv"cnngig"vjcv"vjgtg"ygtg"cp{"hwpfu"kp"vjg"Vtwuv"vq"ceeqwpv"hqt0"Kv"ku"vtwg"gpqwij"

vjcv"Knnkpqku"ncy"tgswktgu"vtwuvggu"vq"Ðcv"ngcuv"cppwcnn{"0"0"0"hwtpkuj"vq"vjg"dgpghkekctkgu"vjgp"gpvkvngf"

vq"tgegkxg"qt"tgegkxkpi"vjg"kpeqog"htqo"vjg"vtwuv"guvcvg"0"0"0"c"ewttgpv"ceeqwpv"ujqykpi"vjg"tgegkrvu."

fkudwtugogpvu"cpf"kpxgpvqt{"qh"vjg"vtwuv"guvcvg0Ñ"982"KNEU"7133*c+0"Cpf"vjg"eqornckpv"cnngigu"vjcv"

fgurkvg"TqejgnngÓu" tgrgcvgf" fgocpfu" hqt" c" uvcvwvqtkn{" tgswktgf" ceeqwpvkpi."Fgdqtcj" jcu" pgxgt"

rtqxkfgf" qpg0" Dwv" vjg" eqornckpv" fqgu" pqv" rncwukdn{" rngcf" vjcv" vjgtg" ygtg" cp{" Ðtgegkrvu."

fkudwtugogpvu."qt"kpxgpvqt{Ñ"kp"vjg"Vtwuv"vq"ceeqwpv"hqt."uq"kv"hcknu"vq"cfgswcvgn{"rngcf"vjcv"c"fwv{"

vq"tgrqtv"vjcv"kphqtocvkqp"ctqug0"

" Dgecwug"vjg"etquu/eqornckpv"hcknu" vq"rncwukdn{"cnngig"vjcv"vjg"4233"Vtwuv"gxgt"eqpvckpgf"

cp{"hwpfu"vjcv"Fgdqtcj"eqwnf"jcxg"ceeqwpvgf"hqt"qt"fkuvtkdwvgf."TqejgnngÓu"dtgcej"qh"hkfwekct{"

fwv{"eqwpv"ku"fkuokuugf0"Cnvjqwij"vjg"fkuokuucn"ku"ykvjqwv"rtglwfkeg."Tqejgnng"ku"hqtgyctpgf"vjcv"

vq"uwuvckp"c"dtgcej"qh"hkfwekct{"fwv{"encko"cickpuv"Fgdqtcj."ujg"owuv"dg"cdng"vq"rngcf."kp"c"ocppgt"

eqpukuvgpv"ykvj"Hgfgtcn"Twng"qh"Ekxkn"Rtqegfwtg"33*d+."vjcv"vjg"4233"Vtwuv"cevwcnn{"eqpvckpu"cuugvu"
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*i.e.."vjcv"OcuuOwvwcn"fkuvtkdwvgf"vjg"KTC"hwpfu"vq"vjg"4233"Vtwuv+0"Hcknkpi"vjcv."vjku"encko"ujqwnf"

pqv"dg"tgcuugtvgf0"

E0" Tgoqxcn1Uwduvkvwvkqp"qh"Vtwuvgg"

" Cnuq" kp" vjg" cnvgtpcvkxg." Tqejgnng" uggmu" tgoqxcn" qh" Fgdqtcj" cu" vtwuvgg" cpf" Pqncp" cu"

uweeguuqt" vtwuvgg" qh" vjg" 4233" Vtwuv0" Cu" cp" kpkvkcn" ocvvgt." Pqncp" rqukvu" vjcv" vjg" Eqwtv" ncemu"

uwrrngogpvcn"lwtkufkevkqp"qxgt"vjg"eqwpv"cickpuv"jgt0"4:"W0U0E0"¸"3589*c+"rtqxkfgu"vjcv"Ðkp"cp{"

ekxkn" cevkqp"qh"yjkej" vjg"fkuvtkev" eqwtvu"jcxg"qtkikpcn" lwtkufkevkqp." vjg"fkuvtkev" eqwtvu" ujcnn"jcxg"

uwrrngogpvcn"lwtkufkevkqp"qxgt"cnn"qvjgt"enckou"vjcv"ctg"uq"tgncvgf"vq"enckou"kp"vjg"cevkqp"ykvjkp"

uwej"qtkikpcn"lwtkufkevkqp"vjcv"vjg{"hqto"rctv"qh"vjg"ucog"ecug"qt"eqpvtqxgtu{"wpfgt"Ctvkeng"KK"qh"

vjg"Wpkvgf"Uvcvgu"Eqpuvkvwvkqp0Ñ"ÐEnckou"hqto"rctv"qh"vjg"ucog"ecug"qt"eqpvtqxgtu{"yjgtg"vjg{"

fgtkxg"htqo"c"eqooqp"pwengwu"qh"qrgtcvkxg"hcev0Ñ"McCoy v. Iberdrola Renewables, Inc.."982"H05f"

896."8:5"*9vj"Ekt0"4236+0"Qpn{"c"Ðnqqug"hcevwcn"eqppgevkqp"dgvyggp"vjg"enckouÑ"ku"tgswktgf0"Id0"Vjg"

Eqwtv" pggf" pqv" fgekfg"yjgvjgt" kv" jcu" uwrrngogpvcn" lwtkufkevkqp" qxgt" TqejgnngÓu" encko" cickpuv"

Pqncp" dgecwug" gxgp" kh" kv" fkf." vjg" Eqwtv" yqwnf" fgenkpg" vq" gzgtekug" uwrrngogpvcn" lwtkufkevkqp"

rwtuwcpv"vq"4:"W0U0E0"¸"3589*e+0"Ugevkqp"3589*e+*6+"itcpvu"fkuvtkev"eqwtvu"vjg"fkuetgvkqp"vq"Ðfgenkpg"

vq"gzgtekug"uwrrngogpvcn"lwtkufkevkqp"qxgt"c"encko"0"0"0"kh"kp"gzegrvkqpcn"ektewouvcpegu."vjgtg"ctg"0"0"0"

eqorgnnkpi" tgcuqpu" hqt"fgenkpkpi"uwrrngogpvcn" lwtkufkevkqp0Ñ" Kp" vjku"ecug." vjg"rtgekug" hcevu" vjcv"

Tqejgnng" cnngigu" lwuvkh{" tgoqxcn" qh" Pqncp" cu" uweeguuqt" vtwuvggÏeqgtegf" vtcpuhgtu" qh" qxgt" &4"

oknnkqp"hceknkvcvgf"d{"PqncpÏctg"vjg"uwdlgev"qh"c"ekvcvkqp"vq"tgeqxgt"cuugvu"kp"Knnkpqku"rtqdcvg"eqwtv0"

CEE"̨"95="Rtqdcvg"Ekvcvkqp."GEH"Pq0"76/30"Ceegrvkpi" lwtkufkevkqp"qxgt"TqejgnngÓu"encko"jgtg"

cickpuv"Pqncp"yqwnf" vjgtghqtg" tgswktg" vjg"Eqwtv" vq" tguqnxg" vjg" ucog" hcevwcn"ocvvgtu" ewttgpvn{"

dghqtg" vjg" rtqdcvg" eqwtv0" Hgfgtcn" cpf" uvcvg" eqwtvu" yqwnf" dg" gpicigf" kp" rctcnngn" rtqeggfkpiu"

eqpegtpkpi"vjg"ucog"cnngigf"cevu"qh"ocnhgcucpeg."ykvj"vjg"qpn{"fkhhgtgpeg"dgkpi"vjg"tgogf{"uqwijv0"
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Kpfggf."ygtg"vjku"ecug"vq"eqpenwfg"hktuv."kv"eqwnf"fkxguv"vjg"rtqdcvg"eqwtv"qh"vjg"cdknkv{"vq"fgvgtokpg"

yjgvjgt"vjg"vtcpuhgttgf"cuugvu"ujqwnf"dgeqog"rctv"qh"vjg"guvcvg0"Vq"cxqkf"vjcv"qwveqog."vjg"Eqwtv"

fgenkpgu"vq"gzgtekug"uwrrngogpvcn"lwtkufkevkqp"qxgt"TqejgnngÓu"encko"cickpuv"Pqncp0;"

" Cu" hqt"TqejgnngÓu" ghhqtvu" vq" uwduvkvwvg" jgtugnh" hqt"Fgdqtcj." Ðtgoqxcn" qh" c" vtwuvgg" ku" cp"

gzvtgog"tgogf{."cpf"pgkvjgt"vjg"eqwtv"pqv"cp{"rctv{"ujqwnf"nkijvn{"fkutgictf"vjg"vguvcvqtÓu"ejqkeg"

qh"vtwuvgg0Ñ"Laubner v. JP Morgan Chase Bank, N.A.."5:8"Knn0"Crr0"5f"679."689.":;:"P0G04f"966."

975/76"*Knn0"Crr0"Ev0"422:+0"ÐPqv"gxgt{"kpuvcpeg"qh"okuvcmg"qt"pgingev"qp"vjg"vtwuvggÓu"rctv"tgswktgu"

vjg"tgoqxcn"qh"vjg"vtwuvgg0"Vjg"eqwtv"ujqwnf"tgoqxg"c"vtwuvgg"qpn{"kh"vjg"vtwuvgg"gpfcpigtu"vjg"vtwuv"

hwpf"cpf"tgoqxcn"ku"engctn{"pgeguuct{"vq"ucxg"vjg"vtwuv0Ñ"Id0"Rgtuqpcn"jquvknkv{"dgvyggp"c"vtwuvgg"

cpf"c"dgpghkekct{"qpn{"lwuvkhkgu"tgoqxcn"qh"vjg"vtwuvgg"yjgtg"vjg"jquvknkvkgu"Ðeqodkpg"ykvj"qvjgt"

ektewouvcpegu"vq"tgpfgt"tgoqxcn"qh"vjg"vtwuvgg"guugpvkcn"vq"vjg"kpvgtguvu"qh"vjg"dgpghkekct{"cpf"vjg"
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