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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

JANE DOE, a minor, JOHN DOE and )
JANET DOE, individually as parents and )
next friends of JANE DOE )

Raintiffs,

)

)

) CaséNo. 17-CV-3774
V. )
) Hon.Amy J.St.Eve
EVERGREEN PARK ELEMENTARY )
SCHOOL DISTRICT 124; CENTRAL )
MIDDLE SCHOOL; ROBERT MACHAK; )
RITA SPARKS; TRAYON SALLIS; and )

PAOLA POLASEK )
)
Defendants. )

MEMORANDUM OPINION AND ORDER

AMY J. ST. EVE, District Court Judge:

On June 13, 2017, Plaintiff Jane Doe (“Dokfpught the present Amended Complaint
against Defendants, Evergreen Park Elemer8ahpol District 124 (th&District”), Central
Middle School (“Central”), Rbert Machak, Rita Sparks,ayon Sallis, and Paola Polasek
(collectively, “Defendants”) alleging violatiorts Title IX of the Education Amendments of
1972, 20 U.S.C. § 1681 (“Title IX”), 42 U.S.C. § 1988 1983"), and various state law clairhs.
Before the Court is Defendants’ motion to dissrbrought pursuant to Federal Rule of Civil

Procedure 12(b)(6). For the following reas, the Court grants Defendants’ motion.

Y In its Response, Plaintiff withdraws her claimsriegligent hiring and training, her claims under the
Illinois School Code, and all her claims againshi@a Middle School. (Pl.’s Resp. 18.) These claims
are no longer in this case, the Court thus does not address them in this Opinion.
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BACKGROUND

Plaintiff, Jane Doe, and her parents, Jamh Zanet Doe, are residents of Evergreen Park,
lllinois. (R. 25, Am. Compl. § 1.Plaintiff, a thirteen-year-old dj attended Central, which is
the only public middle school in Evesgn Park and in the Districtld( 1 2-5.) Defendant
Robert Machak is the Superintendent of therzistDefendant Rita Sparks is the principal of
Central, Defendant Trayon Sallis is the assigpaimcipal, and Defendant Paola Polasek is a
teacher at Central.ld. 11 6, 8, 10, 12.) Plaintiff allegesattDefendants acted with deliberate
indifference to physical, verbalnd sexual harassment she suffese@entral, forcing her to
transfer to a private bool in September 20171d( 1 17, 49.)

Plaintiff was enrolled at Geral from 2015 until 2017, and she alleges that during that
time, a minor male student, James Roe (“Rda&i)lied, physically and verbally assaulted, and
sexually harassed her because she is a femdlef] Z0.) Plaintiff alleges that Roe had a
“documented history” of harassing, intimidatigad inappropriately tolneng female students,
including Plaintiff's friends anthat he bullied her and at leame of her friends during the
2015-16 school year.d; 11 21-22.) Plaintiff alleges that Realled Fridays “ass grab Fridays”
and would grope at least one femal&dsint during schoain those days.Id. § 23.) She alleges
that at least one female student moved ottheMDistrict prior tahe 2016-17 school year
because Roe had bullied her, verbally ageduier, and touched her inappropriatelyl.) (
Plaintiff claims that other parentisive stated that they also plan to move their children to other
schools because of Rodd.( 24.) Plaintiff alleges that, on one occasion, Roe threatened to
have his parents kill another student and hempsuiethe student reported his behavidd. {

26.) Plaintiff alleges that Defendants waweare of Roe’s bullyingonduct in the 2015-16

school year and were aware that Roe bulligihidated, sexually harasd, and inappropriately



touched female students and had received mubipllging complaints relating to Roeld(
27.) Despite this knowledge, Plaintiff alleges Defants failed to take any action to discipline
Roe. (d. 11 28, 32.)

On August 23, 2016, Roe pushed Plaintiff down astairs at Central, injuring her and
making her worry for her safetyld( 1 29.) Plaintiff reported the @éident to Defendant Polasek,
who was at the scene of the incident, but Poldgkkot discipline Roe and told Plaintiff to go to
class. [d.) On August 24, 2016, Plaintiff was retrieg an item from her locker, and Roe
intimidated her by blocking her path repedly, before pushing her backward#d. {f 30.)

Plaintiff reported this iaident to Polasek.Id.) After the second incident, Plaintiff's father

called the school and spoke to Polasek and Defer@kllis, both of whom assured him that his
daughter was safe at Centrald. { 31.) On the same day that Btdf's father spoke with Sallis
and Polasek, he and his wife emailed the sichdministration and superintendent and raised
concerns about the lack of consequences foraRddhe lack of an investigation he believed the
District’s bullying and harassment policy mandatdd. { 33.) The Does, who are both teachers
in the District and who were aware of the Distsigiolicies, also proposed talking points for the
next faculty meeting regarding progiycumentation of bullying incidentsld( 1 34-35.)

On August 25, Defendant Sparks respondeddm#f’'s parents and promised a meeting
with Roe’s parents.|d. 1 37.) She also assured them thatstaff monitors the hallway during
passing period.ld.) The same day, Polasek callediRliff's parents to apologize for
inadvertently broadcasting her report regarding Roe’s bullying of Plaintiff to the class on a
computer projector and allowing tkass to see the details of itheident and students involved.

(Id. 11 38.) Plaintiff alleges that as a resulPalasek’s mistake, dumg lunch that day, other



students taunted and harassedfiegetting Roe in trouble.Id. 1 39.) Plaintiff ate lunch with a
teacher and called h&ather crying. Id.)

After an email exchange with SparksaiRtiff's father called Mr. Machak, the
superintendent, and they discuggdaintiff’s father's concerngbout timely reporting and lack
of disciplinary action. I¢l. 1 41.) Machak told Plaintiff's father that Roe had previously been
“on his radar.” [d.) Plaintiff's father picked her up earyom school that day because she was
emotionally distressed and didt feel safe in school.ld)) Plaintiff's father also met in person
with school administrators and@essed his frustration about tlhek of discipline for Roe. Id.

1 43.) That night the Distrisient an automatic call to parsmtbout a Central student who had
threatened to bring a gun to Cexttand “shoot up the school.Id( 1 44.) Plaintiff feared that

the threat was related to hetd.] The next day, on August 26, Plaintiff alleges that Roe came
into Plaintiff's classroom, sat immediagddehind her, and glared at hetd. 45.) The teacher
did not notice Roe until another student notified béryhich point the teacher yelled at Roe and
called a resource officer who admshed Roe in the hallld{) A teacher followed Roe around
for the rest of the day for her safety, but Pléfitiieges that her emotional state became worse.
(Id.) On August 29, 2016, Plaintiff was again bullestt mocked by other students at Central,
and on August 30, she refused to go to school anddrents decided to transfer Plaintiff to a
private school. I¢l. 19 46-47.)

Plaintiff alleges that Roe bullied her anth@t female students because of their gender,
and that Defendants were aware of Roe’s buliynd harassing behavibut failed to properly
discipline Roe or remedy the situationd. (T 49-58.)

LEGAL STANDARD

12(b)(6)



“A motion to dismiss pursuant to Federal RafeCivil Procedurel2(b)(6) challenges the
viability of a complaint by arguing that itifa to state a claim upon which relief may be
granted.” Camasta v. Jos. A. Bank Clothiers, Int61 F.3d 732, 736 (7th Cir. 2014). Under
Rule 8(a)(2), a complaint must include “a shard @lain statement of the claim showing that the
pleader is entitled to relief.” Fed. R. Civ.8a)(2). The short and plain statement under Rule
8(a)(2) must “give the defendatfatir notice of what the clen is and the grounds upon which it
rests.” Bell Atlantic v. Twombly550 U.S. 544, 555 (2007) (citation omitted). Under the federal
notice pleading standards, a plaintiff's “factudéghtions must be enough to raise a right to
relief above the speculative levelld. Put differently, a “complaint must contain sufficient
factual matter, accepted as trtee;state a claim to relief thag plausible on its face.”Ashcroft
v. Igbal 556 U.S. 662, 678 (2009) (quotifigrombly 550 U.S. at 570). In determining the
sufficiency of a complaint underdlplausibility standard, courtsust “accept all well-pleaded
facts as true and draw reasonablergfiees in the plaintiffs’ favor.’Roberts v. City of Chicago
817 F.3d 561, 564 (7th Cir. 2016).

ANALYSIS

Count I—Title IX Claim

In Count I, Plaintiff alleges @itle IX discrimination claim.Title IX provides that no
person “shall, on the basis of sex, be excluded frarticipation in, be denied the benefits of, or
be subjected tdiscriminationunder any educatiohprogram or activity receiving Federal
financial assistance.” 20 UG.8 1681(a). The Supreme Cobhbas found an implied private
right of action inTitle IX, with private parties authorizeéd seek monetary damages for
intentional violations.SeeJackson v. Birmingham Bd. of Edus44 U.S. 167, 173 (2005)

(citing Cannon v. Univ. of Chi441 U.S. 677, 690-93 (1979))THe Supreme Court has set a



high bar for plaintiffs seeking to hold schoolsiathool officials liable for student-on-student
harassment.’"Doe v. Galster768 F.3d 611, 617 (7th Cir. 20143chool officials are given

broad latitude to resolve peearassment and are liable only‘aertain limited circumstances.”
Davis v. Monroe Cnty. Bd. of EAu&26 U.S. 629, 643 (1999). A phiff complaining of peer
harassment must demonstrate that (1) the harassvas discriminatory, (2) the school officials
had “actual knowledge” of the hasment, (3) the harassment was “so severe, pervasive, and
objectively offensive that it . . . deprive[d]elvictims of access talacational opportunities,”

and (4) officials were “deliberatgindifferent” to the harassmenld. at 650. The Court made
clear that “courts should refin from second-guessing the didicipry decisions made by school
administrators.”ld. at 648.

Defendants argue that the Court should dssn@ount | because (1) Plaintiff has failed to
allege Defendants had “actual knowledge” of Baollying incidents before Plaintiff’'s August
2016 complaint; (2) Plaintiff has failed to alleth@t Roe harassed her basm sex; (3) Plaintiff
has failed to allege that the conduct ofiebhDefendants were aware was “severe and
pervasive”; and (4) Defendants weret deliberately indifferent tBlaintiff's bullying reports.

The Court addresses each argument in turn.

A. Actual Knowledge of Bullying Before August 2016

Defendants first argue that they did notdactual knowledge dkoe’s bullying and
harassing actions towards Plaintiff until August 281Blaintiff argues that she has sufficiently

alleged that Defendants weaware of Roe’s bullying and ressing behavior before August

2 Defendants may be liable for Roe’s harassme®aiftiff in August 2016 regardless of their
knowledge of previous harassment, however, Plaigtiffilure to allege that Defendants gained actual
knowledge of Roe’s alleged harassment priokugust 2016 would limit the scope of her claims.
Accordingly, the Court addresses the scopPe&fendants’ actual knowledge first.
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2016, and that she does not, at this stage, nesdtbgye that this past behavior was directed
specifically at Plaintiff for it to be included withihe scope of Defendants’ actual knowledge.

The Seventh Circuit has held that dspol administrators hawctual knowledge only of
the incidents that they witness oatthave been reported to thenbbe v. Galster768 F.3d
611, 617-18 (7th Cir. 2014) (citations omittetffhe Supreme Court has flatly rejected
applying a ‘knew or should have knowstandard to Title IX claims.’'Hansen v. Bd. of Trustees
of Hamilton Se. Sch. Cor®b51 F.3d 599, 605 (7th Cir. 2008) (citations omitted). The Seventh
Circuit has held that a “school district need possess actual knowledge|dfacts directed at a
particular plaintiff, but must still have actdanowledge of misconduct that would create risks
‘so great that they are almost certairmaterialize if nothing is done®”Id. at 605-06 (citation
and internal quotation omitted). As such, if schaificials are aware cd “serial harasser,” a
school district might be found to have actkabwledge of [ ] misonduct and that students
might be at great risk.1d. at 606.

Plaintiff has alleged that Roe engagedanious types of misconduct in the 2015-16
school year, prior to August 2016 when he altbg@ushed and harassediliff. Plaintiff
alleges, for example, that Roe participatethss grab Fridays,” thatne student moved out of
the district due to Roe’s harassment, and thattReatened to have higrents kill a student.
(Am. Compl. 11 21-27.) Plaiftifails to allege, howevethat school officials witnessed any of
these specific incidents—such as “ass grathalys,” the death threstor students moving—or

that anyone reported the specific oents to school officials, asquired by the Seventh Circuit.

3 Defendants concede in their Reply Brief that alfiega of peer misconduct need not be directed at a
particular plaintiff, however, they argue Plifif's allegations about Defendants’ knowledge lack
sufficient specificity to constitute actuatowledge. (R. 37, Defs.’ Reply 3.)
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Galster, 768 F.3d at 617—-18[§] chool administrators have actual knowledge only of the
incidents that they witness or theatve been reported to them.”).

Instead, Plaintiff has alleged in concluséaghion that Roe had a “documented history”
of misbehavior and that Defendants “waxeare of [ | Roe’s prior conduct.”ld; 11 21, 27.) As
several courts have found, these generalieeniclusory allegations are insufficient to
reasonably infer that Defendants had adtnalwledge of these spific incidents of
misbehavior.See, e.g.Gabrielle M. v. Park Forest-@. Heights, Ill. Sch. Dist. 16315 F.3d
817, 823-24 (7th Cir.2003) (holding, in a “peerdsmsment” claim brought under Title IX, that
a school district cannot be liable for harassment occurring prior to the date the district obtains
actual knowledge of the harassmebipe v. BradshaywNo. 11-cv-11593-DPW, 2013 WL
5236110, at *11 (D. Mass. Sept. 16, 2013) (dismissiagptrtion of a Title IX claim based on
knowledge of the peer-on-peer harassment beazbee than offering conclusory boilerplate,
the plaintiffs “fail to allege . . . that the fé@dants knew [the minor] wabeing harassed by her
peers or even knew about the harassmeRtlard v. Georgetown Sch. DisL.32 F. Supp. 3d
208, 231 (D. Mass. 2015) (dismissing Title IX cldiecause plaintiff's conclusory allegations
failed to sufficiently allege defendanihad actual knowledge of harassmentpez v. Regents of
Univ. of Californig 5 F. Supp. 3d 1106, 1123 (N.D. Cal. 20{d#$missing Title IX claim on
actual knowledge prong because plaintiff “pleadauts which explain the nature or scope of
information” the school received).

Despite Plaintiff's failure to sufficientlyliege that Defendants dactual knowledge of
the specific instances of Roe’s misbehavior—@s Fridays” and the death threat—Plaintiff
has sufficiently alleged that Defendants hatlal knowledge of R¥s general bullying.

Specifically, Plaintiff has alleged that when fether spoke with RobeMachak, the District



superintendent, he indicated to her father R had “previously been on his radar.” (Am.
Compl. 1 41.) While this allegation is noffszient to infer that Defendants had actual
knowledge of ass-grab Fridays or Roe’s deatbats; it is sufficient, aepting all well-pleaded
facts as true and drawing all reasonable infereimcBfaintiff's favor, to allege that Defendants
had actual knowledge of Roe’s gendallying behavior before August 2016.

B. Discriminatory Harassment

Title 1X protects students from discrindtion “only if it is based on sex.Galster, 768
F.3d at 617. Defendants argue that Plaintiff hasdddeallege that any dhe alleged harassing
incidents of which Defendants had actual kiemlge were based ondntiff's sex.

The Supreme Court has recognized thatrdeteng whether harassment is on the basis
of sex is more subtle in the school contextehese “at least early onpusients are still learning
how to interact appropriately with their peerfavis,526 U.S. at 651. Essentially, to be
actionable, harassment taking place in th@etenvironment mudie “gender-oriented
conduct” and amount to more than “simple acts of teasing and name-calling among school
children.” Id. at 651-52see also Wolfe v. Fayetteville, Arkansas Sch.,[®48 F.3d 860, 866
(8th Cir. 2011) (finding that und€ditle IX harassment must lmotivated either by plaintiff's
gender or failure to conformuith gender stereotypes).

Courts, including the Supreme Court, have found that peer harassment that involves
touching of a victim’s private aas along with verbal statemergsex-based under Title IX. In
Davis, the Supreme Court found that the harassment the plaintiff suffered was sex-based where

another student attempted to touch the pifimbreasts and genital areas, made vulgar

“In finding that Plaintiffs sufficiently allege &ih Defendants had actual knowledge of Roe’s pre-August
2016 bullying behavior, the Court does not addresstiedr this general préugust 2016 behavior was
discriminatory or severe and pervasive or whethdeimants were deliberately indifferent to it. The
Court addresses these issues below.



statements such as “I want to feel your boobsgtle sexually suggestitlerusting motions at the
plaintiff, and rubbed his body against the pliinn a sexual manner in the school hallwdg.

at 633-34, 651. The student was ultimately ghdrwith and plead guilty to sexual batterg.

at 634. See also Hawkins v. Sarasota Cnty. Sch, P F.3d 1279, 1288 (11th Cir. 2003)
(finding harassment was sex-based where studade several explicitly sexual comments,
touched victims’ breasts, and atteeygbto thrust his body onto victims;G. v. Rockford Bd. of
Educ, No. 08 C 50038, 2008 WL 5070334, at *3 (NI Nov. 24, 2008) (finding that
allegations of sexual touching combined widhtbal sexual innuendoes constituted sex-based
harassment).

In contrast, courts have rejed Title IX claims where thplaintiff only alleged bullying
and generalized physical touching and did nogalleny sexual touching or specifically gender-
based harassment. Manfredi v. Mount Vernon Bd. of Edu®84 F. Supp. 2d 447, 454
(S.D.N.Y. 2000), the court rejet a Title 1X claim in parbecause most of the conduct the
plaintiff alleged was not sex-basbarassment. Specifically, the court found that five incidents
of “teasing,” one instance of pushing, onstamce of punching, and one instance of leg-
grabbing, with no allegations of sexual commedig not constitute sex-based harassmént.
The court explained that “teasing, kickirsipoving and pokes in the face are annoying and
hurtful to any child whas victimized by them,” but such cduact, “even if perpetrated by a child
of one gender against a child of another gendgmet actionable aségual’ harassment.1d.
Similarly, inDoe ex rel. Doe 2 v. Trico Cmty. Sch. Dist. No.,N®. 11-CV-586-JPG-PMF,
2012 WL 686811, at *5-6 (S.D. Ill. Mar. 2, 2012)ettourt rejected a Title IX claim in part
because it determined that the complaineldashssment was not “because of sex.” The court

explained that the “nature of the abuse wassegtial,” and instead was “the kind of run-of-the-
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mill hitting and pinching that unfortundyeoccurs” in schools “all too often.td. at *5. The
court concluded that the “mere fact that Jareeggl [wa]s not sufficieti to lead a reasonable
jury to conclude that the harassmevats “because of [the victim’s] sexId.

Here, Plaintiff has not suffiently alleged that the harassment of which Defendants had
actual knowledge was sex-based.pamantly, as noted above, Plaihhas failed to sufficiently
allege that Defendants had actual knowledgRad’s inappropriate touching of female students
on “ass grab Fridays.” Plaintiff has onlyffstiently alleged thatprior to August 2016,
Defendants had Roe “on their radar” and gdheveere aware of his bullying behavior.
Plaintiff's complaint is devoid oéllegations that indicate thBefendants had actual knowledge
that Roe was targeting female students becauseifgender or in a sexual manner. While
Plaintiff's allegations of harassment in Aug@étl6 are more specific and describe unfortunate
and hurtful actions, they do naference sex-based misconduSpecifically, Plaintiff alleges
that on August 23, Roe pushed Plaintiff downteo$atairs, on August 24, he pushed Plaintiff
near her locker, on August 25, students haraB&adtiff for reportingRoe’s conduct, and on
August 26, Roe intimidated Plaintiff in clasAm. Compl. 1 29, 30, 39, 45.) Defendants had
actual knowledge of these inciderttsit Plaintiff has failed to alfge that any of this harassment
in August 2016 was based on sex. Lik&ianfrediandTrico, Plaintiff has not alleged that Roe
made any sexual comments to Plaintiff or engaged in sexual touching aihfPI Plaintiff has
alleged that Defendants hadwadtknowledge only of Roe pusty and intimidating Plaintiff,
and bullying other students, bihis behavior, “even if perpetted by a child of one gender
against a child of another gender—is aotionable as “sexual” harassmenfanfredi 94 F.

Supp. 2d at 454,
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Accordingly, making all reasonable inferenae#$laintiff's favor, while Roe’s alleged
misconduct was inappropriate and aggressive, Hfdias failed to suffieently allege that the
alleged harassment of which Defendants veevare was sex-based, and as such, the Court
dismisses Plaintiff's TitléX claim without prejudice.

Il. Count Il—Substantive Due Process Claim

Plaintiff next claims that Dfendants violated 42 U.S.C.1883 by depriving Plaintiff of
substantive due process when Roe bullied heen&g&lly, state actors do not have a due process
obligation to protect citizens from private violencd.’E. v. Grindle 599 F.3d 583, 589 (7th Cir.
2010) (citation omitted). Two exceptions to theneral rule, however, exist. The first
exception arises when “a state has custody oversampé in which case “the state is obligated to
offer protection because no alternative avenues of aid exigtkson v. Indian Prairie Sch.

Dist. 204 653 F.3d 647, 654 (7th Cir. 2011) (citation omitted). “The second exception comes
into play ‘when the state affirmatively placepaxticular individual in a position of danger the
individual would not dterwise have faced.”ld. The second exception is known as the state-
created danger doctrine, anaiRtiff brings her substantivdue process claim based on this
second exception. “To establish a substartive process claim under a state-created danger
theory, [Plaintifff must demonstrate that: (1) {Pefendants], by [their] affirmative acts, created
or increased a danger that [iRtdf] faced; (2) the [Defendantkfailure to protect her from

danger was the proximate cause of her injuries; and (3) the [Defendants’] failure to protect her
“shocks the conscienceld. (citing King ex rel. King v. Eas$t. Louis School Dist. 18896

F.3d 812, 817—18 (7th Cir. 2007)).

® Because the Court has dismissed Plaintiff's TitlelXm for failing to allege that Roe’s harassment
was sex-based, it need not address the partigsiramts regarding whethitre alleged misconduct was
severe and pervasive or whether Defendants acted with deliberate indifference.
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Defendants argue that Plaffithas failed to sufficiently &ge both (1) that Defendants
took affirmative acts that created or increagathnger that Plaintiff faced, and (2) that
Defendants’ failure shocks the conscientbe Court addresses eamigument in turn.

A. Affirmative Acts Creating or Increasing a Danger

Defendants first argue that Ri&iff has failed to sufficiently allege that Defendants took
affirmative acts that created ioicreased a danger Plaintiff fatePlaintiff argues that although
Defendants did not create the danger of bullying, their inaction increased the danger Plaintiff
faced.

Contrary to Plaintiff's argumd, the Seventh Circuit has eiqilly held that a school’'s
inaction or inadequate resporteebullying does notincrease a danger” under a state-created
danger due process theory. DiSS. v. E. Porter Cnty. Sch. Cor@99 F.3d 793, 798-99 (7th Cir.
2015), the plaintiff-student bught a due process claim aadjued that #inaction and
ineffective responses of school officials either created the risk that her teammates would bully
her or rendered her more vulnerable to theafdbullying. The Seventh Circuit rejected her
claim and held that the plaintiff had not shothmt her teachers and coaches instigated, created,
or increased the bullying thahe experienced at schoold. at 798. The court noted that
“school officials do not have aaffirmative duty to protect stlents,” and found that while the
school officials’ response may have been inadég it did not increase the danger plaintiff
faced. Id. (citation omitted). The plaintiff had alstieyed that teachers participated in her
bullying by laughing on one occassion when stitslenoved her desk and by forcing her to
participate in gym class, bthie court found that thesemedly affirmative acts were
insufficient to satisfy the “increase a dangel€ément of the state-created danger excepfidn.

See also Martin v. E. St. Louis Sch. Dist. #188. 14-CV-1393-MJR-SCW, 2016 WL 1718332,
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at *3 (S.D. lll. Apr. 29, 2016) (dismissing due pess claim in part becs@ school’s failure to
apply certain policies did not create or i&se the danger that stund would be raped);
Montoya ex rel. S.M. v. EspaadPub. Sch. Dist. Bd. of Edu®04 F. Supp. 2d 1173, 1183
(D.N.M. 2012) (dismissing due process claim bseanaction in response to bullying was not
affirmative conduct that creatediocreased the danger to students).

Here, viewing the allegations the Plaintiff's favor, sheimply has not alleged any
affirmative acts Defendants tookaticreated or increased thendar of bullying. Plaintiff has
not alleged that Defendants participated m bbllying or encouraged Roe’s bullying in any
way. Instead Plaintiff has merely alleged thafendants did not takaction in response to
Roe’s bullying and harassing behavior in 2016, and when faced with specific complaints about
Roe’s bullying and harassment in August 2016 rtlesponse was slow antkeffective. While
Defendants’ response may nowvaatopped Roe’s bullying, PHiff has not alleged that
Defendants “instigated, created,increased the bullying thateslexperienced at school,” and
accordingly, she has failed to sufficiently allege that Defendants took affirmative acts to create or
increase the danger she fac&d.Porter, 799 F.3d at 798.

Plaintiff relies heavily orkilenfeldt v. United C.U.S.D. #304 Bd. of EJQW8 F. Supp. 3d
780 (C.D. lll. 2014) in support of her argumerdttbefendants created or increased a danger
Plaintiff faced, but key facts ithat case are distinguishablerir the allegations here. In
Eilenfeldt the plaintiff alleged not only that thehsml officials respondehadequately to the
plaintiff's bullying, but that the “administratoend teachers facilitated ongoing bullying of [the
plaintiff] by . . . actively encuraging bullying[ ] and punishg [the plaintiff] for defending
himself while being bullied.”ld. at 784. In concluding thatetplaintiff's allegations were

sufficient to survive a motion to dismiss, ttmurt explained that he did base his entire
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substantive due process claim on a failure togatdtom third parties, but also alleged “the
participation of school empyees in [his] bullying.”ld. at 790. As noted above, here, unlike in
Eilenfeldt Plaintiff did not allege thabefendants participated in her bullying in any way much
less that they “actively encourag[ed]” thelguig or punished Platiff for reporting the

bullying. Id. at 784. Eilenfeldtis thus unpersuasive here.

Accordingly, Plaintiff has faild to sufficiently allege thaDefendants took affirmative
acts to create or increase the danger she faced.

B. Shocks the Conscience

Defendants also argue that, even if Pléihi@ad shown that Defendants took affirmative
acts to create or increase a dan&aintiff has not sufficienthalleged that Defendants engaged
in behavior that shocks the conscience. $aeenth Circuit has held that “only the most
egregious official conduct” will gesfy this stringent inquiry.”Jackson 653 F.3d at 654 (citing
Cnty. of Sacramento v. Lewis23 U.S. 833, 846 (1998)). Importantly, “mJaking a bad
decision, or even acting neglighn does not suffice to establigie type of conscience-shocking
behavior that results in@nstitutional violation.”Id. (citation omitted). As the Supreme Court
explained, “conduct intended to injure in some way unjustifiable by any government interest is
the sort of official action most likely tase to the consence-shocking level.Lewis 523 U.S.
at 849.

Applying these standards, seakecourts have rejectedlsstantive due process claims
against school officials wheredlschool failed to protect a studémm bullying, as long as the
school did not respond in an extremelyeggious or unjustifiable manner. HB v. Monroe
Woodbury Cent. Sch. DisiNo. 11-CV-5881 CS, 2012 WL 44775%2,*2-3 (S.D.N.Y. Sept. 27,

2012), for example, the plaintiff brought a subsitge due process claim alleging that she was
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bullied and harassed on social media and at s@mbthe school did natdequately address the
bullying. The court dismissed the plaintifSsbstantive due process claim finding that the
school’s response did nsihock the consciencéd. at *13. The court explained that the

plaintiff's allegations indicatethat the school had responded&r complaints about bullying,

even though the responses were ineffectlde. The court noted that ew if the school had done
nothing in response to her complks of “verbal harassment and limited physical abuse,” that
failure would not be “conscience-shocking” because the plaintiff only experienced mild bullying.
Id.

Similarly, inMoore v. Chilton Cnty. Bd. of Edy@36 F. Supp. 2d 1300, 1311 (M.D. Ala.
2013), the plaintiffs brought a substantive duecpss claim alleging that their daughter’s school
failed to adequately responddggressive peer bullying—including pulling down her pants,
locking her in a closet, and constant nazaing—which ultimatelyled their daughter to
commit suicide. The court dismissed the plaintiffs’ substantive due process claim because,
despite the fact that the schoms aware of most of the behawand did nothing in response,
“inaction simply does not rise to the level of conscious-shockiid)."The court explained that
while the school may have been indifferent to the bullying, its failure to act was not “intended to
injure in some way unjustifiable by any goverent interest,” anthus did not violate
substantive due proceskl. (citing Davis,555 F.3d at 982).

Several other courts have similarly declinedind that a school'hadequate response to
bullying shocks the conscienc8ee e.g.Smith v. Guilford Bd. of Edu226 F. App’x 58, 61, 63
(2d Cir. 2007) (no substantive due process \imatven where defendants knew of some or all
of the mistreatment plaintiff endured, “y@indoned, permitted and/or acquiesced in such

mistreatment”)Chambers v. N. Rockland Cent. Sch. D&t5 F. Supp. 2d 753, 771 (S.D.N.Y.
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2011) (assistant principal’s underestimate of ggvef harassment of student and imposition of
minimal punishment on harassers who later vibesttacked plaintiffstudent did not shock
conscience);Scruggs v. Meriden Bd. of Edublo. 3:03-CV-2224(PD), 2007 WL 2318851, at
*13 (D. Conn. Aug. 10, 2007) (“In retrospect..the record reflects poorly on Defendants’
decisions to relatively limit thenresponse to the repedtbullying of [student] by his classmates;
nevertheless, Defendants’ failure to fullymedy the bullying situation does not amount to
‘brutal’ or ‘oppressive’ treatent of [student] at school.”Xap ex rel. Yap v. Oceanside Union
Free Sch. Dist.303 F.Supp.2d 284, 295-96 (E.D.N.Y. 2004) ( “Plaintiffs have proffered no case
law wherein the alleged failure of a schoohttequately discipline itstudents met [the]
substantive due process threshold. The Courtlspendent research reasiilarly failed to

reveal any such case law.Qastaldo v. Stond,92 F. Supp. 2d 1124, 1173 (D. Colo. 2001)
(“[T]he School Defendants’ allegeoleration of bullying, teasingnd intimidation on the part

of the Columbine student body, while reprehersibtrue, is not conscience shocking in a
Fourteenth Amendment substiaetdue process sense.”).

Here, viewing the allegations in Plaintiffavor, Plaintiff has noalleged conduct that
shocks the conscience. Pld#inas alleged that Defendaritad actual knowledge of Roe’s
general bullying prior to August 2016 and thmAugust 2016, Roe shoved Plaintiff twice and
intimidated her in class. (AnCompl. § 29, 30, 45.) Unlike Moore andCastaldg where the
school-defendants did not respond at all to bogly¢omplaints and the courts still rejected
substantive due process clairhere, Defendants did respond whikeey learned of Plaintiff's
complaints. Plaintiff has alleged thatresponse to Roe’s bullying, Defendants had a phone
conference with Plaintiff's parents, promigiat staff was monitonig the hallways, met in

person with Plaintiff's parentslisciplined Roe for intimidating Rintiff in class, and assigned a
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teacher to monitor Roe throughout the d&y. {1 31, 37, 43, 45.) While Plaintiff argues this
response was inadequate, even if it \iastill was not the typef egregious or oppressive
conduct that shocks the consaenand it certainly was not “ieded to injure [Plaintiff] in
some way unjustifiable by any government interd3avis, 555 F.3d at 982 astaldo v.
Stone, 192 F. Supp. 2d at 1173 (“[T]he School Defendants’ alleged toleration of bullying,
teasing, and intimidation on the part of the @altune student body, while reprehensible if true,
is not conscience shocking in a FourteentheAdment substantive due process sense.”).

Accordingly, the Court dismisses Plaffi§ substantive due process claim without
prejudice because Plaintiff has failed to suéfitly allege both that Defendants created or
increased a danger to Plaintiff and that Deffnts’ behavior shockbe conscience.
[1I. Count lll—Equal Protection Claim

Plaintiff next brings a claim under the&al Protection Clause of the Fourteenth
Amendment and alleges that Defendants disoateid against her based on her sex. The Equal
Protection Clause grants to Alinericans the “right to be frdeom invidious discrimination in
statutory classificatins and other governmental activityHarris v. McRaed448 U.S. 297, 322
(1980). To state a claim under 42 U.S.C. § 1983amtif must allege that he or she was (1)
deprived of a federal right, ipflege, or immunity (2) by anperson acting under color of state
law.” Brown v. Budz398 F.3d 904, 908 (7th Cir. 2005) (citations omitted). In this case, Plaintiff
invokes her equal protection righis the basis of gender. To sustain a claim for an equal
protection violation under 8 1983, Plaintiff must shihnat (1) Defendants “discriminated against

her based on her membership in a definablestl@ender), and (2) Defendants “acted with a

® The Court takes no position on whether Deferslaesponse was inadequate at this time.
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nefarious discriminatory purposé.E. Porter, 799 F.3d at 799 (citinlabozny v. Podlesn92
F.3d 446, 453 (7th Cir. 1996)).

As the Seventh Circuit has explained, f§dfiminatory purpose, however, implies more
than intent as volition or intent as awarenafssonsequences. It implies that a decisionmaker
singled out a particular group for disparate treatraedtselected his courséaction at least in
part for the purpose of causing its adeeeffects on the identifiable groupSchroeder v.
Hamilton Sch. Dist.282 F.3d 946, 950-51 (7th Cir. 2002) (im&lr citations omitted). Thus, “[a]
person bringing an action under the Equait&stion Clause must show intentional
discrimination against [her] because of [her] mermbgrin a particular elss, not merely that
[s]he was treated unfairly. Trautvetter v. Quick916 F.2d 1140, 1150 (7th Cir. 1990). Finally,
a showing that Defendants were negligemssifficient to sustai an equal protection
claim. Schroeder282 F.3d at 951.

Here, Plaintiff’'s Equal Protection Clauskim fails because, as discussed above,
Plaintiff has failed to sufficiently allege thRbe harassed or bulliedigecause of her gender.
Plaintiff has failed to sufficiently allege that Defendants had actual knowledge of Roe’s
inappropriate touching of female students ors‘gib Fridays,” and as such, there are no
allegations that indicate that Defendants hadadd&nowledge that Roe was targeting Plaintiff,

or other female students for that matter, on theshaf gender. While Plaintiff's allegations of

"“Gender is a quasi-suspect class that triggersnadiate scrutiny in thegeial protection context; the
justification for a gender-based classificatithus must be exceedingly persuasittayden ex rel. A.H.

v. Greensburg Cmty. Sch. Cqarg43 F.3d 569, 577 (7th Cir. 2014) (citibgited States v. Virginie618

U.S. 515, 533 (1996)). There is no dispute that no ekuglgdoersuasive justification exists with respect

to sexual harassment gender-based bullying.

8 Plaintiff alleges that Defendants’ actions were “motivated in part by the sex and race of the Plaintiff or
the sex and the race of her abuser or both.” (Amof 66.) Plaintiff, however, has failed to allege

the race of either herself or Roe, and accordinglyhsisefailed to sufficiently allege a race-based Equal
Protection Clause claim. The Court focuses its analysis on her gender-based claim.
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harassment in August 2016 are more specific, #®y do not reference sex-based misconduct.
As discussed above, Plaintiff hakeged that Roe shoved Plaintiffice and also intimidated her
in class, but while this bela@r was aggressive and inappriate, none of this alleged
harassment was related to Plaintiff's sex. $ynmut, Plaintiff has failed to allege that
Defendants had actual knowledgattRlaintiff or any other fent@ students were harassed on the
basis of sex, and accordingly, Pl#irg Equal Protection claim failsSee Vidovic v. Mentor City
Sch. Dist. 921 F. Supp. 2d 775, 794 (N.D. Ohio 2013jegeng Equal Protection claim where
plaintiff failed to show that she or her parefgver informed the school [ ] that [she] was
suffering from discriminatiolased on her nationality”).

Additionally, as the court explained idovig “all equal protection claims are based on
the premise that members of a protected classlbeeme treated differently than others who are
similarly situated.” 921 F. Supp. 2d at 794. Ri#firs a member of a protected class—she is a
female—but she has failed to allege that Dd#mnts treated othenstents, who were not
members of a protected clasffatiently. Plaintiff has notleeged that Defendants responded
differently to complaints male students matewt Roe’s bullying or about bullying in general,
nor has Plaintiff alleged that Defendantgo@sded to bullying complaints from any other
students differently than they did Plaintiftemplaints. As such, Plaintiff has failed to
sufficiently allege “that a desionmaker singled out a partianlgroup for disparate treatment
and selected his course of actairieast in part for the purposécausing its adverse effects on
the identifiable group.”Schroeder282 F.3d at 950-5kgee also Stiles exIrd.S. v. Grainger
Cnty., Tenn.819 F.3d 834, 852 (6th Cir. 2016) (rdjeg equal protection claim because
plaintiff failed to show that $wol treated “other students—malefemale [ [—who similarly

complained about or suffered from bullying” differentlyjdovic 921 F. Supp. 2d at 794
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(rejecting equal protection claim because theneewe “allegation[s] that the school or its
employees treated nationalitysesal bullying differently thanrgy other type of bullying”)Estate
of Carmichael ex rel. Carmichael v. Galbraifdo. 3:11-CV-0622-D, 2012 WL 13568, at *4
(N.D. Tex. Jan. 4, 2012) (rejecting equal protecti@mnclbecause plaintiffs did not allege that
school responded to bullying incidents inviah students of othegenders differently).

Accordingly, the Court dismisses Plaffis Equal Protection Gluse claim without
prejudice’
V. lllinois State Law Claims

Because the Court grants Defendants’ matmodismiss Plaintiff's Title IX and § 1983
claims, the Court does not have subject mattésdiction, and thus declines to exercise its
supplemental jurisdiction over Plaintiff's staaw claims. 28 U.S.C. 8§ 1367(c)(3).

CONCLUSION

For the foregoing reasons, the Court grants Defendants’ motion to dismiss Plaintiff's
Complaint in its entiretyvithout prejudice.
Dated: December 29, 2017

EN

- e

AMY J. ST.[Bv
United StatesDistrict Court Judge

° Because the Court has dismissed Plaintiff's suiisiadue process and Equal Protection Clause claims
in their entirety, the Court need not address Defesdargument that the District cannot be held liable
for those claims.
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