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INTHE UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

EFFEX CAPITAL, LLC and JOHN DITTAMI, )

)
Plaintiffs, )
) No. 17-cv-04245
V. )
) Judge Andrea R. Wood
NATIONAL FUTURES ASSOCIATION, )
et al., )
)
Defendants. )

MEMORANDUM OPINION AND ORDER

Plaintiffs Effex Capital, LLC (“Effex”) andlohn Dittami have sued Defendants National
Futures Association (“NFA”), James P. O’Haaad Thomas P. Sextorleging that Defendants
published false and defamatory statements regguiaintiffs and disclosed their trade secrets
without authorization. Now before this Couredlaintiff's motion fora preliminary injunction
(Dkt. No. 7) and Defendants’ motion to dismiss Plaintiffs’ amended complaint (Dkt. No. 58). As
discussed below, because Plaintiffs failed to aghtheir administrative remedies prior to filing
this lawsuit, the motion to dismiss is granted ghe motion for a prelimary injunction is denied
as moot.

BACKGROUND"

The NFA is a registered futures associatiat tiperates as a selfgudatory organization;

it is organized under the authority of the Commodity Exchange Act, 7 U.S.Cat&24,. and

overseen by the United States Commodity Fstdirading Commission (“CFTC”). (Am. Compl.

! For purposes of Defendants’ motion to dismiss,@ourt accepts the facts alleged in the amended
complaint as true and draws all reasonable inferences in Plaintiffs’ e®iCitadel Sec., LLC v. Chicago
Bd. Options Exch., Inc808 F.3d 694, 698 (7th Cir. 2015) (discussing the standard for motions to dismiss
for lack of subject-matter jurisdiction under Federal Rule of Civil Procedure 12(ls€#)glso Pisciotta v.

Old Nat. Bancorp.499 F.3d 629, 633 (7th Cir. 2007) (discussing the standard for Rule 12(c) motions).
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1 3, Dkt. No. 45.) While the NFA is a privateganization, it performs regulatory functions to
safeguard the integrity of the derivatives naskthat the CFTC would otherwise have to
undertake.%ee idf 22.) At the time of the events givingeito this case, Defendant Sexton was
the President and Chief Executive Officer of the NFA, as well as its general colchged. |
Defendant O’Hara was a member of the NFA’s Business Conduct Commdtee5() Sexton

and O’Hara patrticipated in sometbe NFA'’s activities described belowd({ 11.)

Effex is a foreign currency trading firm managed and controlled by Dittéamf] ¢3.)

Effex provides foreign currency liggity to institutional counterparts and utilizes confidential and
proprietary trading software in its businedd. {{ 23, 30.) Effex does not engage in activities that
the NFA regulatesld.  24.) Hence, Plaintiffs are not members of the NFA.(21.)

This lawsuit arises out of a diptinary adjudication by the NFAI{. 11 38—49.) Plaintiffs
were not themselves the subjects of that@gidation—rather, the NFA was investigating Forex
Capital Markets, LLC (“FXCM”) and its manage with whom Plaintiffs did business$d( Y 38—
43, 60, 61.) While the NFA did not contact Plaintifisprovide them with notice in connection
with its investigation, te CFTC, as part of its own invesdigon into FXCM, issued subpoenas to
obtain documents from Plaintiffs, took a lengttgposition of Dittami, and obtained various
documents and deposition testimony frofficers and employees of FXCMd( 11 37, 43.) The
NFA then obtained access to various documetgposition testimony, and other materials
(including those originally proced by the CFTC) that contained confidential information related
to Plaintiffs’ trade secretsld. 11 36, 37, 44, 46—49.) In 2017, the NFA and FXCM reached a
settlement, under which a penalty was imposed on FX@MY 60.) The NFA issued a
complaint, decision, narrative, and press rel¢d$EA Publications”) rgarding its disciplinary

adjudication against FXCMId. 1 51.) According to Plaintiffs, the NFA Publications contained



false and defamatory statements regarding #ffaigand their connection to FXCM) and revealed
Plaintiffs’ trade secretsld. 11 50, 51, 60, 61.) In particulaamong other things, the NFA
Publications stated that Plafifa engaged in abusive trade execution practices that denied
FXCM'’s retail customers favorable pricepmavement and benefitted Effex and FXCM
financially, that Effex wasantrolled by FXCM, and that Effes relationship with FXCM
amounted to a “dealing desk modeld.(f 60.) Plaintiffs did not have an opportunity to
participate in the NFA investigation and m@enot given prior notice regarding the NFA
Publications. Id. 1 52, 63.)

As a result of the NFA Publications, Plaffgticlaim to have sustained damage to their
professional reputations, lost business] were subjected to several lawsuild. { 77-83.)
Plaintiffs have brought this suseeking injunctive relief andenetary damages, alleging that
Defendants have defamed PIdiistidenied Plaintiffs due process of law, interfered with
Plaintiffs’ business relations amd¢onomic advantage, and violatbeé Illinois Trade Secret Act.
(Id. 119 84-150.) Early in the litigation, Plaintifited a motion seeking a preliminary injunction.
(Dkt. No. 7.) While briefing regarding the preliminary injunction was on-going, Defendants filed
their motion to dismiss Plaintiffs’ amendedgolaint. (Dkt. No. 58.) Briefing on both motions
then proceeded simultaneously d@hd Court held oral argument.

DISCUSSION

The Court begins its analysis with Defendamtotion to dismiss, which argues that the

present case should be dismissed because Plafatiffd to exhaust their administrative remedies

with the CFTC prior toifing this federal lawsuit.“Generally, a district court is unable to waive a

%2 The parties have not briefed whether the exhamiséquirement at issue here is jurisdictioSale Gray
v. United Statesr23 F.3d 795, 798 (7th Cir. 2013) (discussing the difference between exhaustion
requirements that are jurisdictional and those dmratnot). However, the Court has an obligation to
consider the issue of jurisdiction on its own initiatikk.And the caselaw suggests that the exhaustion
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statutorily-mandated exhaustion requireme@ttadel Sec., LLC v. Chicago Bd. Options Exch.,
Inc., 808 F.3d 694, 700 (7th Cir. 2015). However, exdti@n is not required if it would be futile.
Id. The futility exception is limited to those siti@ts where it is clearly shown that the
administrative procedure would be uselesmadequate to prewt irreparable harnhd. Thus,
where a plaintiff has not made such a cléevang, application of # futility exception is
unwarrantedld. This is true even if there is no obvigosth to the compensation plaintiff seeks.
See id.

The CFTC has exclusive juristion over certain aspects tfe futures trading market.
Seer7 U.S.C. § 2(a)(1)(A). The NFA, as a reigired futures asse@tion, is subject to
comprehensive oversight by the CFB2e7 U.S.C. § 21see alsd7 C.F.R. 8§ 171.&t seqThe
CFTC'’s authority to review registered futures@sations’ disciplinary actions is set forth in 7
U.S.C. § 21(h), which provides, in relevant parts:

(1) If any registered futures associatiokets any final disciplinary action against a

member of the association or a persssoaiated with a member, denies admission

to any person seeking membership therein, or bars any person from being

associated with a member, the association promptly shall give notice thereof to

such member or person and file notilcereof with the Commission. The notice

shall be in such form and contain sucformation as the Commission, by rule or

regulation, may prescribe as necessary pr@piate to carry out the purposes of
this chapter.

requirement is a jurisdictional ongee Citadel Sec., LLC v. Chicago Bd. Options Exch,,808.F.3d

694, 701 (7th Cir. 2015) (considering a similar exhaustion requireuneletr the Securities Exchange Act
of 1934 and affirming dismissal for lack of subjectter jurisdiction). Thus, it seems that Defendants’
motion to dismiss under Federal Rule of Civil ProcedL2(b)(6) should be viewed as a motion for lack of
jurisdiction under Rule 12(b)(1), with Plaintiffs bearing the burden of establishing that jurisdictional
requirements have been mgee Ctr. for Dermatology & Skin Cancer, Ltd. v. Burwéllo F.3d 586, 588—
89 (7th Cir. 2014).

Whether or not the exhaustion requirement is jurigztial, however, does not alter the outcome. Even if
exhaustion is not a jurisdictional issue but simply an affirmative defense in this case, then Defendants’
motion may properly be viewed as a motion under Rule 12(c), and the Court still has in front of it all that it
needs to ruleSee Carr v. Tillery591 F.3d 909, 913 (7th Cir. 2010). There is no dispute that Plaintiffs

failed to seek CFTC review before filing suibda for the reasons detailed below, the exhaustion
requirement applies to Plaintiffs’ claims while futility exception does not.
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(2) Any action with respect to which a refgired futures assation is required by
paragraph (1) to file noticghall be subject to review by the Commission on its
motion, or on application by any person aggrieved by the action. Such application
shall be filed within 30 days after the datech notice is filed with the Commission
and received by the aggrieved persamyithin such longer period as the
Commission may determine.

7 U.S.C. 88 21(h)(1), (2) (emphasis added). Thus statute offers two options to pursue the
CFTC’s review: on the CFTC’s own motion aoid “application by any person aggrieved by the
action.”Id.

Someone seeking CFTC review does not hawat and wait for the CFTC to make a
motion. CFTC regulations governimgotions provide that “[a]n application for a form of relief
not otherwise specifically provided for” can tbede by a written motion. 17 C.F.R. 8 171.10(a).
Thus, it appears that one can move the CFTé&xéucise its authority teeview NFA'’s decision
on the CFTC’s own motioh.

But more importantly for @sent purposes, the statuteludes a second option for
obtaining CFTC review: that “argerson aggrieved by the action” may appeal, indicating that
appeals are not restricted only to thbgehe parties to the underlying NFA acti@ee7 U.S.C.

§ 21(h)(2) (emphasis added). The CFTC regulagioverning notice of appeal provides that
“[a]ny party aggrieved by the final decision of thetddaal Futures Association in a disciplinary

... action may . . . file a notice of appeahtis perhaps suggesgithat a non-party cannot

® The regulations governing the CFTC'’s review ofatg in the absence of an appeal provide that the

CFTC may review an NFA decision on its own motion in the following manner: “At any time prior to the
effective date of a final decision of the National FesuAssociation in a disciplinary, membership denial

or registration action, the Commission may take reaéw decision by issuing an appropriate order.” 17
C.F.R. 8 171.31(d). If the CFTC “determines that @ppropriate to take reviean its own motion, it shall

by order establish the procedure for submission of both the record of the proceeding and the briefs of the
parties.”ld. Accordingly, it does not appear that the regulations prohibit anyone from moving under 17
C.F.R. 8 171.10(a) to ask the CFTC to review an NFA’s action on the CFTC’s own motion.



appeal’ 17 C.F.R. § 171.23(a) (emphasis added).@RifC regulations also define the term
“party” as including “any person granted pernossio participate as a party pursuant” to the
CFTC'’s intervention ruleseel7 C.F.R. § 171.2(i), and detaibw a person may intervene in a
proceeding:
(a) Upon motion o&ny interested person or, on its own motion, the Commission
may permit, or solicit, limited participian in the proceeding by such interested
person. A motion for leave to participate in the proceeding shall be filed promptly,
shall identify the interest of that persand shall show whyarticipation in the
proceeding by that person would serve plublic interest. If the Commission
determines that participation would semhe public interestt shall by order
establish a supplementary briefing sdie for the interested person and the
parties to the proceeding.
(b) For purposes of this subsectiamerested person shall include parties andiny
other persons who might be adversely affected or aggrieved by the outcome of a
proceeding; their officers, agents, employees, associates, affiliates, attorneys,

accountants or other representatives; amdother person having a direct or
indirect pecuniary or other interest in the outcome of a proceeding.

17 C.F.R. 8§ 171.27 (emphasis added).

Furthermore, the CFTC'’s decisionRaribas Futures, Inc. v. New York Mercantile
ExchangeNo. 90-E-3, 1990 WL 282868 (C.F.T.C. Mae, 1990), suggests that an aggrieved
person may intervene in an &b even if such person wast a party to the underlying
disciplinary action to begiwith. In particularParibasdealt with a late-delivery penalty imposed
by the New York Mercantile Exchange’s Petnain Delivery Panel against a clearing memiakr.
*1. The clearing member appealed the Paneltgsion to the Adjudication Committee, but the
liability finding was affirmedalthough the fine was reducedtt). The clearing member paid the

fine and did not pursue an appeal with the CH8CThe clearing member’s futures customer had

* Plaintiffs also argue that the term “person #&ggrd by the action” in § 21(h)(2) cannot encompass a non-
party to the underlying NFA action because the satfitimitations in that subsection does not commence
until written notice is provided, and notice is providedydol participants in the underlying action. But

the precise scope of the term need not be determined here because, as deknsipeddneif the term

does not encompass non-parties, the intervention mechanism allows a non-party to become a party.
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to reimburse the clearing member the fine due to the comictual obligatiorbetween thenid.

at *2. That customer, who was raparty to the underling action rdtsug in the fine, appealed to
the CFTCld. at *1. The CFTC treated the customer’s request as a motion to inteldeat*1

& n. 3° The CFTC found that “[i]ntefention after an initial decish for the purposes of taking an
appeal is appropriate in some circumstandeks 4t *2. However, the party moving to intervene
must have a protectable intereghat is, there must be a “diresignificant, legally protectable
interest in the property or transaction that isshigject of the action,” the interest requirement is
not satisfied where a holding will not “directly al@ontractual or other legally protectable rights
of the proposed intervenordd. Thus, for the futures customer®aribas even though the
underlying adverse decision ultimately resulted substantial financiakeense, the intervention
was improper because such expense was notalt@dfy the decision but rather arose out of
separate contractual relations betwtdencustomer and the clearing memlbber\While the

futures customer was unsuccessful in its attempt to intervene on dpgdadssuggests that, in
general, someone who is not a party touhéerlying disciplinary action may appeal to the
CFTC.Id.

A third option that one might pursue to obtairesiew by the CFTC is to ask the CFTC to
waive its rules. The regulation dealing withivea of rules providethat “[tJo prevent undue
hardship on any party déor other good cause shown, the Commission may waive any rule in this
part in a particular case and may order proceedin accordance with its direction.” 17 C.F.R.

§ 171.14 (emphasis added). The regulation furth@riges that such an order must be based

“upon a determination that no party will be prejudiced thereby and that the ends of justice will be

® In particular, the CFTC treated the request as a motion to intervene under 17 C.F.R. § 9.5(a), which
provides that “[a]n application for a form of relief mherwise specifically provided for in this part must
be made by a written motionParibas Futures, In¢.1990 WL 282868, at *1 & n.3.

7



served.”ld. In short, under this redation, the CFTC may waivesitrules in extraordinary
circumstancesSee id

The CFTC’s decision iin re Petition of Lake Showmlternative Financial Asset LtdNo.
CRAA-07-03, 2007 WL 2751884 (C.F.T.C. Sept. 2007), demonstrates how the waiver
operates. In that case, the NFA issued a no#igarding a member nesnsibility action against
Sentinel Management Group, Inc. (“Sentinel”), bagrBentinel from disposing of any assets held
on behalf of certain accountacluding making disbursementsite existing customers, without
prior approvalld. at *1. Sentinel did not p#ion to stay the actiorid. However, another entity,
Lake Shore Alternative FinanciaAkset Ltd. (“Lake Shore”), thatas not subject to the member
responsibility action by the NFA pettied the CFTC for such a stdg. Lake Shore argued that
the NFA’s action amounted to an improper freezahgssets, as it effagely prevented Lake
Shore from accessing its own assktsUnder the pertinent CFTC regulation onlyparty
aggrieved by the [NFA’s] determination thiae [member responsiliyf action] should be
effective prior to the opportunity for a heay” could petition to stay such an actidd. at *2
(quoting 17 C.F.R. 8 171.41(a)) (phasis added). Because Lake $hwas not the subject of the
NFA'’s action, the only avenue alatile for it to become a “pf’ was to intervene in the
proceedingld. For reasons not germane to the pred&tussion, however, Lake Shore could not
intervene in thection under § 171.2Td. Yet the CFTC’s analysis dfake Shore’s petition did
not stop there—the CFTC proceeded to analylzether Lake Shore’s petition would warrant a
waiver under § 171.14d. The CFTC held that a person regting a waiver has a heavy burden.
Id. Lake Shore failed to meet that burden bec#iusdack of access to assets was contemplated
by the member responsibility actions schemethnd was not an undue hardship; allowing a stay

at the request of Lake Shore was adverseadNthA’s and the public’s interests as it created a



possibility that the NFA action would be stayadefinitely; and Lake Shore had not shown any
other good cause to waive the rulels.at *2—3. Therefore, while Lake Shore was ultimately
unsuccessful, the case demonstrates the availability of § 171ahdaternative option to seek
CFTC review, even in the situations wééntervention under § 171.27 is not available.

The CFTC not only reviews the NFA'’s actiongiarticular cases, it also oversees the
NFA's rules® For example, 7 U.S.C. § 21(a) states thdtecome a registered futures association,
an association must file witheHCFTC “for review and approvadl registration statement, which
sets forth, among other things, the rules ofabsociation. Furthermorthe provision governing
standards for registration provalthat “[a]n applicant associati shall not be registered as a
futures association unless the Commisgiods, under standards established by the
Commission,” that “the rulesf the association providefair and orderly procedure with respect
to the disciplining of membeend persons associated with memlaerd the denial of
membership to any person seeking memberskei@iin or the barring ainy person from being
associated with a member.” 7 U.S.C. 8§ 21 (b)(9) (emphasis added). One of the ways the CFTC
can enforce the fairness of the Al rules and procedures isgwided in 7 U.S.C. 8§ 21(i)(1),
which states that in reviewing fanal disciplinary action taken bg registered futures association
against a member thereof or a person assatiaith a member,” the CFTC evaluates, among
other things, whether the asso@atrules “are, and were applieddmmanner, consistent with the
purposes” of the Commodity Exchange Agseer U.S.C. 8 21(i)(1)(A)(iii). If the CFTC does not
make such a finding, the CFTC may set asidestinction imposed by the association and, if

appropriate, remand the case to the associatrdnrfiner proceedings. 7 U.S.C. § 21(i)(1)(B).

® In their response to the motion to dismiss, Plainsifége that they are not arguing that the NFA's rules
are inadequate and should be changeele®ls.” Am. Resp. in Opp’n to Defs.’ Mot. to Dismiss at 21 n.28,
Dkt. No. 72.) However, in their complaint, Plaintitilege that “[i]n violation of the due process clause,
NFA has failed to adopt notice and hearing provismmgrocedures to intervene, and has failed to provide
a post-deprivation remedy for non-members such ax &ffd Dittami.” (Am. Compl. § 110, Dkt. No. 45.)
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Furthermore, 7 U.S.C. § 21(j) obligates every registered futures agsotiafile with the
CFTC copies of any changes in or additionthtorules of the association—the CFTC might
disapprove such rules if theyeanconsistent with threquirements governing registered futures
associationdd. The CFTC also has authority to abrogatg are of the assoation if, “it appears
to the Commission that such abrogation is necessaappropriate to assure fair dealing by the
members of such associationassure a fair representationitsfmembers in the administration
of its affairs or effectuate the purposes of gastion.” 7 U.S.C. § 21(k)(1). The CFTC can also
request that any registered frgs association adophyaspecified alteration or supplement to its
rules; if the association fails sopt such alteration or supplerheithin a reasonable time, the
Commission is authorized totat or supplement the rules by order. 7 U.S.C. 8§ 21(k)(2). And
under the Administrative ProceduretAan agency has to “give amerested person the right to
petition for the issuance, amendmentiegeal of a rule.” 5 U.S.C. § 553(e).

Therefore, the statutes and the CFTC'’s rajoihs set out sevdnaotential avenues for
Plaintiffs to pursue CFTC review tfie NFA'’s action (and rules) het®ut Plaintiffs have not
pursued any of those options. Instead, thésr dhe following reasonwhy their action should
proceed in this Court.

First, Plaintiffs argue that there is n@uérement for them to exhaust administrative
remedies in the present case because they aohadtnging the actual disciplinary action taken
by the NFA—instead, they are challenging the NFA'’s dissemination of false and misleading
information, which is outside @he CFTC's jurisdiction. For this argument, Plaintiffs rely on an

unpublished decision from the Second Circiantos-Buch v. Financial Industry Regulatory

" CFTC determinations regarding NFA actions aviewable by a federal appellate co8ee7 U.S.C.

8 21(i)(4) (“Any person aggrieved layfinal order of the Commission entered under this subsection may
file a petition for review with a United States courappeals in the same manner as provided in section 9
of this title.”).
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Authority, Inc, 591 F. App’x 32 (2d Cir. 2015), which th&ew as holding that a party must
challenge a disciplinary action be eligible for review under theubstantively identical provision
of the Securities Ebhange Act of 1934.

In Santos-Buchthe plaintiff resolved through a dethent the disciplinary proceedings
against him initiated by a subsidyaof the National Associatioof Securities Dealers, Inc.
(“NASD”), a self-regulatory organizatn under the Securities Exchange Adt.at 32. The
settlement agreement contemplated a public nofitlee disciplinary action, which was allegedly
limited by then-existing rules that provided finly a one-time publicatioof the disciplinary
action.ld. Sometime later, the Financial Industry Regaty Authority Inc.(“FINRA”) succeeded
the NASD and assumed its self-regulatory tions; the Securities and Exchange Commission
(“SEC”) was charged with reviamg FINRA'’s actions and rule&d. at 32—33. FINRA published
the plaintiff's disciplinary records in severatenmnet databases, one of which was maintained
without authorizion by any ruleld. at 33. The plaintiff broughdn action arguing that such
publication was done without authoaition and in violation of the Due Process Clause of the Fifth
Amendment. The Second Circuit held that thegrglff's claims for ijunctive and declaratory
relief were not subject to the Securities Exatpe Act’s exhaustion requirement because they
challenged neither the disciplinary action takgrFINRA nor a FINRA rule, although the claims
still had to be dismissed because FINRA wasanstiate actor and so the plaintiff had failed to
allege a claim for violatioof his due process rightisl. at 34.

Notably, Santos-Buclis an unpublished opinion from dfdrent circuit—thus, it is not
controlling authority for this CotirMoreover, the plaintiff irSantos-Buckimply challenged the
act of publication of thdisciplinary action itself, not the contents of the disciplinary action or

anything else related to the substance ofatli®n. Hence, in the Second Circuit’s view, the
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plaintiff's challenge plainly fi outside of the SEC’s authoyito review FINRA'’s actionsSee,
e.g.,15 U.S.C. § 78s(d)(2) (authorizing reviewsadf-regulatory orgamations’ actions that
require notice under 8§ 78s(d)(1)clnding final disciplinary actionsBut here, Plaintiffs’ claims
also touch on the contents of the NFA Pubiarsg—documents generatad a result of the NFA
investigation relating ta disciplinary actionMoreover, in theicomplaint, Plaintiffs allege that
“[i]n violation of the due process clauséf-A has failed to adopt notice and hearing provisions

or proceduresto intervene, and has failed to provide a paprivation remedy for non-members
such as Effex and Dittami.” (Am. Compl. 1 1@mnphasis added), Dkt. No. 45.) Thus, despite
their protestations, it apars that Plaintiffs are in facbitesting both the undgrhg decision of a
self-regulatory orgamation and its rules.

Second, Plaintiffs argue that they cannot puesuappeal pursuant to 7 U.S.C. 8§ 21(h)(2)
because they are not “aggrieved persons” wilhenmeaning of the statute, as “aggrieved
persons” do not include non-partesd Plaintiffs cannot becomergias by intervening on appeal
without showing a public purpo&ePlaintiffs do not explain tw their intervention would not
serve a public purpose, howevesefPls.” Am. Resp. in Opp’n to Defs.” Mot. to Dismiss at 20,
Dkt. No. 72.) This argument is particularly stasmg, considering that itheir briefing for the
motion for a preliminary injunction, Plaintiffaise a variety of public purpose argumerieq
Pls.” Mem. of Law in Further Supp. of Itspflication for Prelim. Inj. at 19, Dkt. No. 68.)
Moreover, this argument does not account for thesibdity of Plaintiffs seeking a waiver of
CFTC rules under 17 C.F.R. § 171.14.

Third, Plaintiffs contend that any appeal wohklfutile. In particular, Plaintiffs claim that

due process claims are beyond the scope of admaitigt review and thefore the administrative

8 Plaintiffs appear to be referring to 17 C.F.R78.27(a), which states that a motion to intervene has to
show why participation in the proceeding “would serve the public interest.”
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exhaustion requirement does not apply. Althodgé process claims do not usually require
exhaustion because administrative agenciesajlgicannot adjudicate constitutional issues, the
exhaustion requirement nonetheless applies wheenl#m involves procedal errors correctable
by the administrative tribunabee Mojsilovic v. I.N.S156 F.3d 743, 748 (7th Cir. 1998).
Moreover, a plaintiff “with a statutory argument that has a reddemaospect of affording him
relief may not skip the administrative preseand go straight toderal court by simply
reconstituting his claim as constitutional and claiming futili§ege Gonzalez v. O’'Conne3b5
F.3d 1010, 1018 (7th Cir. 2004).

Here, the statute governing registered futures@ations requires théhe rules of the
association provide a fair andderly procedure with respecttioe disciplining of members.” 7
U.S.C. § 21(b)(9). Plaintiffs allege that theyere denied due process because they did not
receive an opportunity to be heard at a post-deprivation name clearingylaaany other type
of hearing or appeal following the injury to theotected liberty and prepty interests” and ask
for injunctive relief to remove the NFA Plidations from the NFA’s website or, in the
alternative, to provide a namesaking hearing, or delete all refaoes to Plaintiffs from the NFA
Publications, and issue a neviease clearing Plaintiffs’ namé&¢Am. Compl. 7 114, 117, Dkt.
No. 45.) Yet Plaintiffs fail to explin why they should forgo the stepraising their claims based
upon purportedly unfair NFA procedures to the CF$€e, e.gPresidential Futures, Inc. v.
NFA, No. CRAA-89-2, 1992 WL 15694, at *4, *9 (CIEC. Jan. 23, 1992) (finding that the NFA
failed to observe fundamental fairness by nowjating the petitioning member with sufficient
notice and a meaningful hearingnd Plaintiffs also fail t&xplain why the NFA'’s allegedly

false findings as reflected in the NFA Publicapwhich were made in the course of an NFA

° Plaintiffs also ask for monetary damages toessithe due process violation. (Am. Compl. 7 118-25,
Dkt. No. 45.)
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disciplinary adjudication, could not be correcteal CFTC review beforproceeding with the due
process claims in a federal court.

Plaintiffs instead contend that such anegdpvould be futile because the CFTC does not
review NFA'’s settlements. But this does not seerbe the case—while there might not be many
instances where settled actions reach the CFT&fwew, the CFTC does not appear to have a
categorical rule barring such reviand indeed has reviewed such acti@ee, e.g Grandview
Holding Corp., et al. v. Nat'l Futures Ass’Np. CRAA-96-1, 1997 WL 119994 (C.F.T.C. 1997)
(hearing an appeal on the issuevbiether a settlement offer canwehdrawn). Plaintiffs cite no
statutory provision or reguian for their position to the contrary but instead relyAonerican
Financial Trading Corp. v. National Futures Organizatjdfo. CRAA 06-01 (C.F.T.C. 2006).
And it is unclear why Platiffs believe that thémerican Financiatecision stands for the
proposition that the CFTC does not review settlesmdntthat case, the CFTC simply held that a
decision by the NFA to place an entity that hatles a disciplinary action on a list of disciplined
firms was a ministerial action and not a “disciplip action” or other event that the CFTC has
jurisdiction to review, and thatuch action did not warrantsaaiver of CFTC rules under 17
C.F.R. §171.14d.

Plaintiffs next argue that an appeathe CFTC would be futile because “it is
incomprehensible that [the] NFA, after failingatiow Plaintiffs to participate in the actual
investigation . .., would permit Plaiffis to intervene post-settlement3¢ePls.” Am. Resp. in
Opp’n to Defs.” Mot. to Dismiss at 22, DktoN72.) Plaintiffs fail to explain, however, why the
NFA would have to permit them to interveas,the CFTC is the decision-maker regarding

intervention for purposes of an appeste, e.gl7 C.F.R. 8 171.27(a).
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Plaintiffs’ final futility argument rests on ¢hassertion that it@uld be impossible for
them to adjudicate any appeal because they marprivy to any of the underlying documents or
testimony and therefore do not passéne records necessaryite,fmuch less to pursue, an
appeal or review. But Plaintiffs’ complaint mly stems from the NFA Publications, which
Plaintiffs already have. And &htiffs do not explain why the lack of other documents or
testimony from the NFA'’s disciplinary proceads would prevent thefnom asking for CFTC
review. Furthermore, CFTC regulats governing appeals provide thgt]ithin thirty days after
service of a notice of appeal, the National Fugussociation shall file with the Proceedings
Clerk two copies of the record of the proceediagtl “shall serve on the party appealing, in lieu
of the record, a copy of the indef the record and a copy afhy document in the record not
previously served on the party appealing.” 1#.R. § 171.24. The regulatis also provide that
“[i]f the party appealing objects to the materigsluded or excluded in pparing the record, he
shall file his objections with higrief on appeal” and the CFTC th&nay, at any time, direct that
an omission or misstatement be corrected anmkdéssary, that a supplemental record be
prepared and filed.Id. Hence, the Court does not findglrgument persuasive either.

CONCLUSION

In sum, the Court concludes that Plaintgfeould have exhaustéheir administrative
remedies prior to filing this lawsuit. Hag not done so, their case must be dismis&dde
dismissal is without prejudice to Plaintiffs guing their administratasremedies and then

seeking review of their properly exhausted claimthe appropriate federal court. Accordingly,

19 As indicated earlier, the exhaustion requirement tsdiikely jurisdictional and thus the Court does not
have jurisdiction to rule on Plaintiffs’ motion fpreliminary injunction. But even if the exhaustion
requirement were not jurisdictional, the existeata meritorious defense would of course prevent
Plaintiffs from demonstrating some likelihoodsafccess on the merits, as required for preliminary
injunctive relief.See Girl Scouts of Manitou Council, Inc. v. Girl Scouts of U.S. oflAm.549 F.3d

1079, 1086 (7th Cir. 2008).
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Defendants’ motion to dismiss Plaintiffs’ anteed complaint (Dkt. No. 58) is granted and

Plaintiff's motion for a preliminary injurton (Dkt. No. 7) is denied as moot.

ENTERED:

Dated: April 5, 2018

Andrea R. Wood
United States District Judge

16



