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UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION
JAMES HENDERSON,
Plaintiff, Case No17-cv-4465
V. Hon. Jorge L. Alonso

DAVID SHULKIN, Secretary,
U.S. Department of Veterans Affairs,

Defendant.

~— e N e N o

MEMORANDUM OPINION AND ORDER
Unhappy at work, plaintiff filed against defendant a-weaint complaint in which he
alleges violations of Title VII of the Civil Rights Act of 1964 ahe Age Discrimination in
Employment Act (“ADEA”), 29 U.S.C. § 623, et seq. Defendant moves for summary gumdgm
on both counts. For the reasons set forth below, the Court grants in part and denies in part the
motion for summary judgment
l. BACKGROUND

Thefollowing facts are undisputed unless otherwise néted.

! Local Rule 56.1 outlines the requirements for the introduction of facts parties wauld i
considered in connection with a motion for summary judgment. The Court enforces Local Rule
56.1 strictly. Where one party supports a fact with admissible evidencthe other party fails

to controvert the fact with citation to admissible evidence, the Court deenatiagmitted.

See Curtis v. Costco Wholesale Cogf)7 F.3d 215, 2189 (7th Cir. 2015)Ammons v.

Aramark Uniform Servs., Inc368 F.3d 809, 8118 (7th Cir. 2004). This does not, however,
absolve the party putting forth the fact of the duty to support the fact with adeniggitbence.

See Keeton v. Morningstar, In667 F.3d 877, 880 (7th Cir. 2012). The Court does natiden

any facts that parties failed to include in their statements of factidetado so would rob the
other party of the opportunity to show that the fact is disputed.
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Plaintiff James Henderson (“Hendersohds worked for the Veterans Administration
since 1986, when he was hired as a patrol officer. By 1997, Henderson was adighby an
assistanthief—the parties d not agree on the title) in the police department at Hines VA
Medical Center (“Hineg” In 1999, he resigned the assistant/deputy chief position but continued
to work at Hines. Henderson is an AfrieAmerican man, who was born on December 22,
1956.

In September 2006, Henderson injured his shoulder and wrist at Riaiktiff was
forced to wear a brace, which defendant suppldohg with mediclkcare for the injury. In
2007, Henderson became a detective, wisdtill his position today.The parties agree that
Henderson has never been disciplined or suspended.

By the middle 02012, Steven ThurmgfiChief Thurman”) a white maldorn in 1954,
became the acting Chief of Police at Hinkss prior position had been as Chief of Police at
Jesse Brown VA. Thurman had been told (the parties do not say when) by the Directse of Je
Brown VA that he needed to change the culture of the Police Service atetinedight
frivolous equalemployment-opportunit¢*EEQ”) cases.In May 2012, Chief Thurman asked
Assistant Chief James Runge (“Assistant Runge”) for a list of offigboshadfiled EEO
complaints. At a staff meeting in May 2012, Chief Thurman made comments aboutQhe EE
process, including that he would fight EEO complarateer than settlinthem.

At some point (the parties do not say when), the Office of Inspector Gesegaled a
report of misuse of overtime within the police department at Hines. One Dr.sSGrevese title
the parties dispute), instructed Chief Thurman to investigate. In SeptembeChs2
Thurman sent to Henderson and several other officers (a mvhle officer,a black female

officer and a black male officer) a Letter of Inquiry asking about overtimthelfetter to



HendersonChief Thurman asked about overtime on four Saturdays and Surflaytiff's
assigned work schedule was, at all relevant times, 8:00 a.m. to 4:00 p.m., Muoodag t

Friday. Henderson explained that had taken overtime those days in order to travel to training.
Henderson was not disciplined.

By October 25, 2012, Chief Thurman had noticed that plaintiff had taken nearly every
Friday off forabout ong/ear. Although plaintiff had been approved to take those days off, Chief
Thurman told him to stop, because Hines was short on staff. Henderson was not discipline

On October 27, 2012, Henderson passed an annual physical examination that was valid
until May 31, 2013. The VA requires its officers to pass annual physical and psychological
examinationshecause the position requires heavy lifting and defending oneself from “hostile
suspects.” Officers are expected to be able to handle uncooperative offendeally-ment
disturbed suspects and respond to crimes in progress. The VA handbook describesctile phys
requirements of officers

Police Officers must be capableavduous physical exertion. This includes the

ability to carry persons in emergency evacuations, to run to the assistance of

offense victims, and intercede in physical disturbances. Any structural or

functional limitation or defect which tends to interfere materially with a high

degree of physical activity will disqualify.

(Docket 6914 at Appx. A 1 4).In addition, the VArequires officers to be certified with their
duty firearm every six months. The VA'’s policy grants the Chief authority to refoog®od
causean officer’s authorityd carry a firearm

In December 2012, AssistaRunge(who, it seems, was plaintiff's supervisor at the time,
although the parties do not sagld plaintiff he would receive a cash bonus of $880account

of his “exellent performance.’At Hines employeesnayreceive bonuseslepending on their

performance.To obtain a bonus, an employee must:h@ piven, at the start of the year,



performance standards outlining the expectatibesmployee’s managéras for the employee
and (2)perform up to those expectations. In plaintiff's case, though, a Human Resources
Specialist, Estella Guerrero, noticed that plaintiff had not been givweperformance standards
at the beginning of the year and, thus, could not receive a bonus at the end of the yedf's Plainti
review was one of several sent back to managers for additional informationnuByyJa013,
though, plaintiff had a nesupewisor, Assistant Chief Hubert Thompson (“*Assistant Chief
Thompson”). Asistant Chief ThompsoanAfrican Americanmaleborn in 1978, testified that
in order for plaintiff tohave receive a bonus at that point, Assistant Chief Thompson would
have hado have “made up some paperwork” (i.e., estaklisietroactively plaintiff’'s
performance expectations for the prior year), which he was “not willing to do.”

On January 16, 201&hief Thurman sent plaintiff a memo to inform plaintiff that he was
being reassigned from detective to patrolmen. Chief Thurman had received euations
from inspectors about reassigning staff. (Additional details about the recontroesidee not
in the record.) Chief Thurman believed plaintiff lacked a sufficient caseba@mnain a
detective, so Chief Thurman chose plaintiff for reassignment. Chief Thunfioamed plaintiff
that he was being temporarily reassigned, because they were short on patrdimehange did
not affect plaintiff's pay, benefits or salary grade, and it did not change his clwéide.

Also on January 16, 2013 (the parties do not say which events happened first), plaintiff
complaned that another officer, CaKolbe (“Kolbe”), had stated that plaintiff no longer
worked at Hines. Plaintiff did not witness Kolbe make the comment, and it is uholega
plaintiff got wind of it. Kolbe, for his part, denies making a comment about pfaantf recalls
making a similar comment about someone else. In any case, plaintiff also accusedfKol

having been in plaintiff's office. Chief Thurman told plaintiff he would no longer have aceoffi



now that he would be a patrolman. Plaintiff told Chief Thurman he would file an EEO
complaint, anglaintiff did so. (Whether that complaint was about Kolbeloe temporary
reassignment, the parties do not say.)

On or about January 23, 2013, plaintiff cleaned out his odinck in the processtrained
his shouldeand wrist. The next day, on January 24, 2013, plaintiff provided Chief Thurman a
note from higdoctor. The doctor’s note stated that plaintiff could return to work on modified
duty but needed to “refrain from shooting his weapon until further notice.” In additentifbl
wasrestricted from typingontinually for eight hours or littg much weight over his headlso
on January 24, 2013, the VA learned from the Office of Resolution Management thatfplaintif
had filed a complaint which he allegethat Chief Thurman had discriminated against him and
retaliated against him.

On January 25, 2013, Chief Thurmaatified plaintiff that his firearm authorityas
suspended Chief Thurmarsentplaintiff a memo that said, among other things:

1. This memo is to inform you that based upon your not being medically

qualified for duty, asequired per VA Handbook 0730; your VA Police

credentials have been temporarily suspended. This should in no way be construed
as a disciplinary action.

* * %

3. During this time you will not have arrest authority and will not be allowed
to carry any departmental credentials. Your credentials will be surrendered to
your supervisor or me. Once you have returned to full duty we will arrange a date
to return your credentials to you.

4, In order for you to return to full duty you must pass your annioyipal.
Again, this is not disciplinary action. Rather, we want to ensure you are fully
capable of performing all of the duties of a police officer to prevent injury to you
or others.

(Docket 6916). Plaintiff's pay and salary grade remained the sa@l@ef Thurman testified

that neither race nor age was a factor in his deciddaing the time he was Chief, Thurman



also suspended the arrest authorita éfispanic officer, a white officer and one other black
officer.

In a declaration, plaintifftateghat other officers, who were Causasand who had not
filed EEO complaints, did not have their credentials or firearms removed even theygad
“obvious physical condition’s Plaintiff does not identify any suchdividuals. Defendant,
howe\er, put forth a few undisputed details regarding other employees. Deputy Chief John
Bailey, a white male with prior EEO activity and who is roughly the same age a#fplaaul
his credentials suspended due to a physical condition, though not at diiteontsoutset.
Plaintiff's brother, who is African American and was 59 years of age at thehtaddis firearm
authority suspended, though not his credentials, during anfoanth medical conditionWilliam
Jones, a 6yearold African American malehad his firearm authority suspended bepthis
credentials during a medical issue. Patrick Logan-ge28old white male, had his firearm
authority suspended bkeépt his credentials during a medical issue. Kelly Foot,-ge#rold
white male, hadhis firearm authority suspended et his credentials duringmedical issue.
Antonio Occasio, a 3%-40-yearold Mexican American, had his firearm authostyspended
but kepthis credentials during a medical conditialohn Harris, an African American male who
was about 60 at the time, had his fireauthority suspended bkep his credentialsluring a
medical issue.Alfred Thompsa, a white male in his early §0had his firearm authority
suspended but not his cretials during a medical issue. Jason Kelly’s credentials were not

suspended during a medical isSue.

2 It is undisputed that John Harris, Alfred Thompson and Jason Kelly reported to Maosh, w
took over as Chief at Hines in late March 2013.
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At the end of March 2013, Gary Marsh became Police Giiigines. Marsh is a white
maleand, at the timewvas 62 or 63 years afje. Marsh offered toeturn plaintiff to the
detective office in order to assist with reports of survey. Plaintiff med)ibecause he thought
the typing would cause his hand to swell and because he thought it would be unsafe without a
badge and firearm. At some point (plaintiff does not say when), plaintiff askest tareturn
his credentials and firearm. Marsh could not, because, by May 31, 2013, plaintiffisgtiend
hisannual physical and psychological exams had expired. Defendant’s employee health
department would not give plaintiff a physical or psychological examination until plaintiff
doctor lifted the firearm restriction.

Eventually, in May 2017, plaintiff provided the employee health department with
documents saying plaintiff could return to work withoestrictions. The employee health
department administered the annual physical and psychological testing, which pasgét.

After plaintiff passed his testing, includingstiirearms qualification on Ma31, 2017, Chief
Marsh returned plaintiff’s caentials and firearm.

In the meantime, back in 2014, Chief Marsh had promoted Officer Kolbe to the position
of Criminal Investigator. Chief Marsh had never seen plaintiff perform detetiives.

Plaintiff had filed a formal complaint of discriminatioretaliation and hostile work
environment on January 30, 2013. The VA investigated and, on March 16, 2017, issued a final
agency decision finding that plaintiff had failed to prove discrimination, hagssdsmn
retaliation. Plaintiff timely filed suit ére.

Il. STANDARD ON A MOTION FOR SUMMARY JUDGMENT
Summary judgment shall be granted “if the movant shows that there is no genuine dispute

as to any material fact and the movant is entitled to judgment as a matter of lavwR.Cie®.



56(a). When considering a motion for summary judgment, the Courtconstrue the evidence
and make all reasonable inferences in favor of thenmaving party. Hutchison v. Fitzgerald
Equip. Co., Inc.910 F.3d 1016, 1021 (7th Cir. 2018). Summary judgment is appropriate when
the noamoving party “fails to make a showirsgifficient to establish the existence of an element
essential to the party’s case and on which that party will bear the burden of pradf’at tri
Celotex v. Catreft477 U.S. 317, 322, 106 S.Ct. 2548, 91 L.Ed.2d 265 (1986). “A genuine issue
of materialfact arises only if sufficient evidence favoring the nonmoving party exists to Eermit
jury to return a verdict for that partyBrummett v. Sinclair Broadcast Group, Iné14 F.3d
686, 692 (7th Cir. 2005).
[I. DISCUSSION

A. Count |

In Count I, plaitiff asserts claims for disparate treatment under the ADEA and Title VII.
He also asserts a claim for hos#ievironment discrimination.

1. Plaintiff's claim for age discrimination

The Age Discrimination in Employment Act (“ADEA”) makes it unlawfut m
employer “to fail or refuse to himar to discharge any individual or otherwise discriminate
against any individual with respect to his compensation, terms, conditions, or psfege
employmentpecause of such individual's age.” 29 U.S.C. § 62BJa The protections of the
ADEA are limited to “individuals who are at least 40 years old.” 29 U.S.C. § B3¥(alstad
v. Cuna Mutual Ins. Sqc911 F.3d 450454 (7th Cir. 2018).

To prevail on a claim for age discrimination, a plaintiff must put forth evielémat age
was the “buffor” cause of the adverse actio@ross v. FBL Fin. Serv., Inc557 U.S. 167, 176

(2009) (“To establish a disparateatment claim under the plaimguage of the ADEA,



therefore, a plaintiff must prove that age was the-fotitcause of the employer’s adverse
action.”). Plaintiff “may carry his burden by presenting direct or circantstl evidence” that
defendant failed to hire him “because of his age,” or he may proceed under the “thiftieg
approach by producing evidence that a simitaityated person not in the protected class was
treated more favorably.Wrolstad 911F.3d at454. Ultimately, the question on a summary
judgment motion iSwhether the evidence as a whole would allow a reasonable jury to find that
plaintiff suffered an adverse job action because of his agé&dlstad 911F.3d at454.

Defendant, noting that plaintiff was never disciplined and never had his pay reduced or
his schedule changeagues that plaintifias not suffered any actionable adverse employment
action. See Nagle Willage of Calumet Park554 F.3d 1106, 1116 (7th Cir. 20q@DEA)

(“not everything that makes an employee unhappy is an actionable adverse action”) (quoting
Nichols v. S. Ill. UnivEdwardsville 510 F.3d 772, 780 (7th Cir. 20Q()itle VI1I)). Generally,
actionable adverse employment actions fall within three categories:

(1) cases in which the employee’s compensation, fringe benefithesr o

financial terms of employment are diminished, including termination; (2§ ¢ase

which a nominally lateral transfer with no change in financial terms significantly

reduces the employee’s career prospects by preventing [him] from using [his]

skills ard experience, so that the skills are likely to atrophy and [his] career is

likely to be stunted; and (3) cases in which the employee is not moved to a

different job or the skill requirements of [his] present job altered, but the

conditions in which [he] works are changed in a way that subjects [him] to a

humiliating, degrading, unsafe, unhealthful, or otherwise significantly negative

alteration in [his] workplace environment.
Nagle 554 F.3d at 1116 (quotiridichols 510 F.3d at 780)ee alsddassv. Chicago B. of
Educ. 675 F.3d 1060, 1069 (7th Cir. 20XZjtle VII).
In response to defendant’s motion for summary judgment, plaintiff argues that he has

sufferedtwo adverse employment actionfirst when defendant denied plaintiff a performance

award and second when Chief Thurman removed plaintiff's firearm authority athehtiads.



The Court agrees with defendant that defendant’s failure to pay plaintiff a $750
performance award is not an actionable adverse aatida the ADEA (or Title VI, to which
the same standaapplie3. The Seventh Circuit has explained that the “loss of a bonus is not an
adverse action in a case such as this where the employee is not automatically etti¢gled to
bonus.” Rabinowitz v. PenaB9 F.3d 482, 4889 (7h Cir. 1996) (retaliation claimkee also
Nasserizafawr. Indiana Dep’t. of Transp546 Fed.Appx572, 575 7th Cir. 2013)
("Withholding a discretionary raise or bonus is not an adverse employment actiathe” V(T);
Maclin v. SBC Ameritecglb20 F.3d781, 788 7th Cir. 2008)Title VII). Here, plaintiff has not
shown that he was automatically entitled to the bonus. To the contrary, it is undigptitee t
VA gave bonuses onip employes whoreached certain performance standards set by their
supervisors at the beginning of the year. Employees who were not given performangedstanda
could not receive a bonugecause plaintiff has not shown that he was automatically entitled to
the bonusplaintiff did not suffer an adverse employment action when he did not receive the
bonus.

On the other hand, the Court agrees with plaintiff that a reasonable jury could conclude
that plaintiff suffered an adverse employment action when Chief Thurman remavedfid
firearm authority and credentials. Although, as defendant points out, the change dhelchot a
plaintiff's salary, grader work schedule, it affected the duties he could perfoncthmay have
affected his potential for promotiorPlaintiff has put érth evidence that, in 2014, Chief Marsh
promoted Officer Kolbe to Criminal Investigator. Chief Marsh had never seatifplaerform
detective duties, because plaintiff Heekn without firearm authority amtdedentialsince before

Chief Mar$ arrivedHines. From this evidence, a reasonable jury could conclude that, when
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Chief Thurman removed plaintiff's firearm authority and credentibéschangaegatively
affectedplaintiff's career prospects.

In an attempt to make outpaima faciecag of age discrimination @intiff says three
employees-Patrick Logan (aged 2@gar3, Kelly Foot(aged 50and Antonio Occasitaged 35
40)—weresignificantly youngeandtreated more favorablyPlaintiff says that while his firearm
authority and credentials were taken, Patrick Logan, Kelly Foot and Antonio @txstsonly
their firearm authorityvhen they had medical issueghe Court agrees with defendant
however that plaintiff hasot stown that any of these employees is similarly situ&bed
plaintiff. See Barbera v. Person Eduinc,, 906 F.3d 621, 629 (7th Cir. 2018) (“[A]n employee
is similarly situated to a plaintiff if the two employees deal with the same supervessuylgect
to the same standards, and have engaged in similar conduct without such differentiating or
mitigating circumstances as would distinguish their employer’s treatmemtrof') (quoting
Lauth v. Covance, Inc863 F.3d 708, 716 (7th Cir. 2017 Rlaintiff has put forth no evidence as
to whom these employees reportetiat medical injuryeach suffered or how such injury
affected his ability to perform the jolVithout that informatia, plaintiff has notreated an
inferencethatagewas the reason for the thfence in treatment

In any case, defendant has put forth a legitimatedigariminatory reasofor taking
plaintiff's firearm authority and credentials on January 25, 2013: plaintifinya®d and was,
therefore, not medically qualified for the job. It is undisputed that, on Janua2@P3, plaintiff
injured his wrist and shoulder. It is undisputed that, on January 24, 2013, plaintiff hadesibmitt
a note from his doctor that stated he should “refrain from shooting his weapon until further
notice.” Itis undisputed that on January 25, 2013, the day after plaintiff submitted a doctor’s

note ordering him to “refrain from shooting his weapon,” Chief Thurman took away fblainti
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firearm authority and notified plaintiff in writing that, because fas wot medically qualified, he
would “not have arrest authority” and needed to turn in his credentials. It is undigatied
the same memo, Chief Thurman told plaintiff that “[o]nce you have returned tutylive will
arrange a date to return yatredentials to you.'lt is also undisputed that at least two offieers
plaintiff’s brother and William Joneswho were roughly the same age as plaintiff lost their
firearm authority, though not their credentials, in connection with a medical issue

Based on this evidence, no reasonable jury could conclude that age wasfthedagon
for Chief Thurman’s decision to take plaintiff's firearm authority and credent@efendant is
entitled to judgment as a matter of law on plaintiff's ADEA claimdisparate treatment.
Defendant’s motion for summary judgment is granted on plaintiff's ADEA claindicparate
treatment.

2. Plaintiff's claim for race discrimination

Title VII of the Civil Rights Act of 1964 makes it unlawful “to fail or refusehice or to
discharge any individual, or otherwise to discriminate against any individual sgibateto his
compensation, terms, conditions, or privileges of employment, because of such indiviace)|’
color, religion, sex, or national origin.” 42 UG § 2000€2(a)(1). The question for this Court
is “whether the evidence would permit a reasonablefiiadér to conclude that [plaintiff] was
subjected to an adverse employment action based on a statutorily prohibited fslctGuiry v.
Kenco Logistis Serv., LLC942 F.3d 783, 788 (7th Cir. 2019Df coursethe Seventh Circuit
has not overruled the Supreme Court’s decisidiadonnell Douglas Corpv. Green 411 U.S.
792(1973), and, thusMcDonnell Douglaurdenshifting [remains] a viable ogtn for

pursuing employment discrimination claim®arberg 906 F.3d at 629.
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As was true of the ADEA claim, the lost bonus does not constitute an adverse action
under Title VII. Nasserizafar546 Fed.Appx. at 575 (“Withholding a discretionary raise or
bonus is not an adverse employment action.”) (Title VWgiclin, 520 F.3d at 788 (Title VII)A
jury could, howeverconclude that the loss of firearm authority and credentials was an adverse
action, so the Court will consider whether plaintiff has put forth enough evidence fram avhi
reasonable jury could conclutieatthe loss of firearnauthorityand credentials was based on
race.

Plaintiff argues that five white males, Deputy Chief John Bailey, Rdtngan, Officer
Ingo, Kelly Foot and Alfred Thompson are similagyuated employees who were treated more
favorably. Once again, the Court agrees with defendant that plaintiff has not shown that these
employees were similarly situated. Plaintiff has not put forth any evidertdbdisa individuals
reported to the same supervisor. The record contains evidence that at leastfate
Thompson—did not. At least one-Deputy Chief Jon Bailey—wasnot treated more favorably
than plaintiff. The undisputed evidence is that Deputy Chief John Bailey, like pldmdifhis
credentials during a medical issue. Most importantly, plaintiff has not put foytevadence of
what medical codition each individual faced or how that medical condition affected his ability
to perform his job or retain his credentials. Without such information, thdifilaas not
created an inference that race was the reason for the difference in treatment.

In any case, as explained above, defendant had a legitimatéisoominatory reason
for removing plaintiff's firearm authority and credentials: Chief Thurrtwdd plaintiff he was
taking plaintiff’'s credentials untplaintiff was once again medicalfalified to perform thgob.

It is undisputed that plaintiff had, the day before, provided a doctor’s note statimg ttatld

not shoot his weapon until further notice. Although it seematibatofficers with medical
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issues lost only their firearnuthority and not their credentialhie evidence shows that at least
two of the officers who retained their credentials (but lost their firearhoatyt) due to a
medical injury were, like plaintiff, African American.ldmtiff has not put forth evidendeom
which a reasonable jury could conclude that the differenteatmentvas based on race.

Defendant is entitled to judgment as a matter of law on plaintiff's claim for race
discrimination. Defendant’s motion for summary judgment is granted@aitaiff's race
claim.

3. Plaintiff's claim for hostile work environment

The final cause of action plaintiff asserts in Count | is for hostile work @mvient.
Defendant moves for summary judgment on this claim, arguing, among other things, that
plaintiff lacks evidence of severe or pervasive offensive conduct basety pnodected class.
See Smith v. lllinois Dep’t. of Tran936 F.3d 554, 560 (7th Cir. 2019) (“A hostile work
environment claim contains four elements: (1) the employee was subject toameelc
harassment; (2) the harassment was based on a reason forbidden by Ftieré|irace; (3) the
harassment was so severe or pervasive that it altered the conditions of employmesdtaddac
hostile or abusive working environment; and (®réhis a basis for employer liability.”);
Nicholson v. Allstate Ins. Co495 Fed.Appx. 716, 719 (7th Cir. 2012) (“These allegations, if
true, suggest minor, isolated conduct not based on [plaintiff's] race, age, anddkus do not
constitute harassme”).

Plaintiff did not respond to defendant’s motion for suany judgment as to the hostile
environment claim. Accordingly, plaintiff's hostienvironment claim is deemed abandoned.
See Little v. Mitsubishi Motors North Amer., |61 Fed. Appx. 901, 903 (7th Cir. 2008)

(failure “to present facts or develop any legal arguments” in response to motsumforary
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judgment constituted abandonment of claimskg also Burton v. Board of Regents of the Univ.

of Wis. Sys.851 F.3d 690, 695 (7th Cir. 201(7[I]t is a well-settled rule that a party opposing a
summary judgment motion must inform the trial judge of the reasons, legal or fadiyal

summary judgment should not be entered. If the [nonmoving party] does not do so, and loses the
motion, it camot raise such reasons on appeal.”) (citations omitted). In any case, the Court
agrees with defendant that plaintiff has not put forth evidence from which a reaspmgbl

could find tha he was subjected twstileenvironmendiscrimination The only comment

plaintiff mentions (Kolbe’s statement that plaintiff no longer worked at Hines) is not cednect

to any protected class and is certainly not severe or pervasive.

Defendant’amotion for summary judgment is granted as to plaintiff’'s hostile
environment claim.

B. Count II: plaintiff's claim for retaliation

In Count I, plaintiff asserts that defendant retaliated against him for mplamts of
discrimination. Plaintiff never s§s whether he brings this claiomder Title VII or the ADEA,
but, it does not matter, because the standard is the same under either.

To make out gprima faciecase of retaliation, plaintiff must shot(1) he engaged in
statutorily protected actity; (2) his employer took a materially adverse action against him; and
(3) there is a causal link between the protected activity and the adverse autadiett v. City of
Greenfield 926 F.3d 894, 896 (7th Cir. 2019) (Title VIBpston v. U.S. Steel o, 816 F.3d
455, 464 (7th Cir. 2016) (ADEA). This requires proof “that the desire toatdalias the btfor
cause of the challenged employment actiddriiversity of Tex. SW Medical Center v. Nassar
570 U.S. 338, 352 (2013Wollett, 926 F.3d at 897 (“the question is not . . . whether [the

protected conduct] wasbut-for cause of the adverse action [but] rather whether the protected
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activity wasthe butfor cause of the adverse action.).defendant articulates a legitimate, ron
discriminatory eason for the action, the plaintiff “must produce evidence that would permit a
trier of fact to [conclude], by a preponderance of the evidence, that the legiteaabns offered
by the employer were not its true reasons but were a pretext for discramihdobertson v.
WisconsirDept. of Health Service®949 F.3d 371378(7th Cir. 2020).

The standard for an adverse action on a retaliation claim is differentHeogtandard on
a disparate treatment claim. A materially adverse action for purposes ofaicgtaliaim is one
that would cause “a reasonable employee [to] have been deterred from making or supporting a
investigation of discrimination.’Robertson949 F.3d at 38&iting Burlington N. & Santde
Ry. Co. v. Whiteb48 U.S53, 57 2009). Even in the retaliation contexhe denial ofa
discretionary bonus is not an actionable adverse acBafermo v. Clinton437 Fed.Appx. 508,
511 (7th Cir. 2011) (“The denial of one discretionary bonus . . . is also not sufficient taldissua
a reasonable employee from engaging in protected activity and therefore cannot support his
retaliation claim.”);see also Rabinowit89 F.3d at 4889 (“loss of a bonus is not an adverse
action in a case such as thikere the employee is not automatically entitled to the bonus”)
(retaliation claim).Here, as explained above, plaintiff has not shown he was entitled to the
bonus. To the contrary, only employees who met performance standards set by a supervisor at
thebeginning of the year could get a bon&ich a bonus not sufficient to dissuade a
reasonable employee from filing a complaint of discrimination, and plaintiff imasel not
dissuaded from making a complaint.

Nonetheless, plaintiffan proceed a® a differentadverseaction. Specifically, as
explained above, plaintiff has put forth evidence from which a reasonable jurycomaldde

that the loss of firearm authority and credentials was an adverse a&toardingly,the Court

16



will considerwhether plaintiff has put forth sufficient evidence to survive summary judgment as
to that action.

The Courffinds thatplaintiff has put forth sufficient evidence from which a reasonable
jury could conclude thdhere is a causal link between his protected activity ankb$seof
firearm authority and credential®laintiff has put forth evidence thahief Thurman toolaway
his firearm authority and credentials the day after the VA learned of plarEHO complaint.
As the Seventh Circuit has explained:

Suspicious timing may be just thasuspicious—and a suspicion is nhot enough to

get past a motion for summary judgme Occasionally, however, an adverse

action comes so close on the heels of a protected act that an inference of causation

is sensible.

Loudermilk v. Best Pallot Co., LL&36 F.3d 312, 315 (7th Cir. 2011). This is one of the rare
cases when, in the context of other evidence, an adverse @ctiba heels of a protected act
creates an inference of causatiand a reasonable jury could conclude that plaintiff was
subjected to unlawful retaliatiorPlaintiff has put forth evidence that, when Chief Thanm
arrived at Hines, he had asked Assistant Chief Runge for a list of employees wHeche& ®
complaints and had mentioned at a staff meeting that he intended to fight, ratresttleai EO
claims. From this, a reasonable jury could conclude efta¢it was merely Chief Thurman’s
job to respond to EEO claims or that Chief Thurman was trying to discourage adaikammes.
Plaintiff also put forth evidence that while many employees lost their firearrardytim the

face of a medical problemnly two—plaintiff and another employee with “prior EEO activity,”
Deputy Chief John Bailey-alsolost theircredentials In plaintiff’'s casethat loss occurred the
day after the VA learned of his EEO complaint.

Accordingly, whetheror not plaintiff hasestablished retaliation ssquestiorfor a jury to

decide. Defendant’'s motion for summary judgment is denied as to Count .
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V. CONCLUSION
For all of these reasons, the Court grants in part and denies in part defendantis moti
[67] for summary judgment. Defendant is granted summary judgment on Count |. Prhaaytiff

proce@ on Count Il. This case is set for statusApnil 8, 2020at 9:30 a.m.

SO ORDERED. ENTERED: March 5, 2020

HON. JORGE ALONSO
United States District Judge
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