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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION
CARLA LITTLE,
Plaintiff, CaseNo. 16-CV-10377
V. Hon Amy J.St.Eve

ILLINOIS DEPARTMENT OF
PUBLIC HEALTH,

Defendant.

e O

MEMORANDUM OPINION AND ORDER

AMY J. ST. EVE, District Court Judge:

On June 13, 2017, Plaintiff CarLittle (“Little”) brought tre present Complaint against
Defendant, lllinois Department of Public Health{PH"), alleging violations of Title VII of the
Civil Rights Act of 1964 (“Title VII”), the Age Dcrimination in Employment Act, 29 U.S.C. 88§
612et seq(*“ADEA”), and 42 U.S.C. § 1981 (“1981"). Before the Court is Defendant’s motion
to dismiss brought pursuant to Federal Rules il €rocedure 8(a), 12(b)(1), and 12(b)(6). For
the following reasons, the Court grants imtj@end denies in part Defendant’s motion.

BACKGROUND

Plaintiff, Carla Little, is a 54-year-oldfrican-American female who resides in Lake
County, lllinois. (R. 1, Compl{ 4, 11.) Plaintiff alleges thBefendant’s employees harassed
and retaliated against her on thesémof her race, sex, and agkl. { 7.)

In February 2004, Defendant hired Plaintiff as a Laboratory Research Scientist, and she
currently is a Public Service Admstrator Option 6F with IDPH.Id. 11 12-13.) Plaintiff
claims that her job performance meets Defatida@xpectations based on evaluationd.  14.)

Starting in January 2015, Plaffhtmade several reportségarding being harassed by her
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Supervisors and those in suipe positions than her.”Id. 1 15.) Specifically, between February
2015 and the present, Plaintiffeges that she complained imally to Mark Edminston, Win

Rawls, Erik Rayman, Allan Abinoja, andhetr managers and daters at IDPH. Id. 1 37.)

Plaintiff also alleges that she complkadhexternally to Governor Raunetd.(f 38.) Regardless

of these complaints, Defendant fail® take any corrective actionld(f 16.) Plaintiff alleges

that Defendant increased surveillance on Plaintifentionally withheld necessary information,
tools, and documents Plaintiff needed to perform her job effectively, purposely set Plaintiff up to
fail, intimidated and abused Plaffy and isolated Plaintiff. 1(l.  17.)

Specifically, Plaintiff alleges that IDPH employees have accused her of running up
excessive miles on rental cars and falsifyi@ignbursement and travel documentsl. { 19.)
Additionally, Plaintiff complained that Debain Usherwood intentionally delayed submitting
Plaintiff's travel vouchers in June 2015, and Michelle Gentry-Wiseman suggested and approved
multiple allegedly unjustified disclipary actions for Plaintiff. Ifl. 1 18, 20.) Plaintiff also
alleges that, as the result of Gentry-Wisemanders, Defendant subjedtber to an unjustified
disciplinary action resultingh a two-day suspensionld( 1 21-22, 27.) Plaintiff claims that
Erik Rayman changed her reporting structuréhatd she reported to Gina Swehla, a Caucasian,
instead of her previous African American supervisdd. {40.) Plaintiff alleges that
Defendant’s employees have subjected her to ongoing harassment under the Swehla’s
supervision. I¢l. 1 41.) Swehla, for example, gaverseal of Plaintiff's job duties and
assignments to Jennifer Reid and salether inexperienced interndd.(] 46.) After Plaintiff
expressed concern about the impoce of the assignments and fireparedness of the interns,
Swehla left the interns in control of thessgnments, causing embarrassment to Plaintdi.

47-48.) Further, Plaintiff allegésat Defendant did not equaknforce its policies, terms and



conditions, job duties, travel voucher requeais] travel reimbursement policies across
employees of all racesld( § 57.) Finally, Plaintiff alleges thaer age, sex, and race motivated
Defendant’s actions.Id. 11 1, 49, 57.)

On October 5, 2015, Plaintiff filed a clgaragainst Defendant with the Equal
Employment Opportunit¢ommission (“‘EEOC”). Ifl. 1 6.) Before Mech 8, 2017, Plaintiff
signed a voluntary withdrawalgaest form with the lllinois D@artment of Human Rights and
requested a right to sue letteld. 8.) On April 17, 2017, Plaiff received a Notice of Right
to Sue letter from the U.S. Departmehtlustice Civil Rights Division.Id. 1 9.)

LEGAL STANDARD

12(b)(6) and 8(a)

“A motion to dismiss pursuant to Federal RafeCivil Procedurel2(b)(6) challenges the
viability of a complaint by arguing that itifa to state a claim upon which relief may be
granted.” Camasta v. Jos. A. Bank Clothiers, Int61 F.3d 732, 736 (7th Cir. 2014). Under
Rule 8(a)(2), a complaint must include “a shard @lain statement of the claim showing that the
pleader is entitled to relief.” Fed. R. Civ.8a)(2). The short and plain statement under Rule
8(a)(2) must “give the defendafiatir notice of what the clei is and the grounds upon which it
rests.” Bell Atlantic v. Twombly550 U.S. 544, 555 (2007) (citation omitted). Under the federal
notice pleading standards, a plaintiff's “factudéghtions must be enough to raise a right to
relief above the speculative levelld. Put differently, a “complaint must contain sufficient
factual matter, accepted as trtee;state a claim to relief that is plausible on its facéShcroft
v. Igbal 556 U.S. 662, 678 (2009) (quotifigrombly 550 U.S. at 570). In determining the

sufficiency of a complaint underdlplausibility standard, courtsust “accept all well-pleaded



facts as true and draw reasonablergfiees in the plaintiffs’ favor.’Roberts v. City of Chicago
817 F.3d 561, 564 (7th Cir. 2016).
Il 12(b)(1)

A Rule 12(b)(1) motion challenges federal gdgliction, and the plaintiff bears the burden
of establishing the elements necessary fosgliction, including standing, have been met.
Scanlan v. Eisenber§69 F.3d 838, 841-42 (7th Cir. 2012). For purposes of a motion to
dismiss under Rule 12(b)(1), the@@t accepts all well-pleadeddtual allegations as true and
construes all reasonable infeces in the plaintiff's favorld. at 841. In ruling on a Rule
12(b)(1) motion, the Court may look outside c¢ tomplaint’s allegations and consider the
parties’ evidence on thssue of jurisdiction.Apex Digital, Inc. v. Sears, Roebuck & C&72
F.3d 440, 444 (7th Cir. 2009) (internal quotation marks omitted).

ANALYSIS

In its Motion to Dismiss, Defendant argueattthe Court should dismiss (1) Counts | and
Il due to Plaintiff's failure to exhaust her adwnstrative remedies; (2) Counts I, I, and Il for
failure to state a claim; and (3) Count IV besathe Eleventh Amendment bars claims under 88
1981 and 1983. The Court addresses each argument in turn.

l. Exhaustion

In Counts | and lll, Plaintiff alleges that féedant discriminated against her on the basis
of her sex and race in violation ditle VIl and age in violatiof the ADEA. Defendant argues
that Plaintiff's Complaint does not specify whearious alleged acts of discrimination occurred,
and to the extent those acts occurred &iepber 5, 2015, when Plaintiff filed her EEOC
charge, those acts may not support her claims beeapisintiff cannot bring federal claims that

she did not include in her EEOC charge. Bec#®lamtiff failed to secify whether the acts



underlying her claims occurred before or aftex 8led her EEOC charge, Defendant argues that
the Court should dismiss Plaintiff's claims foilfiae to exhaust her administrative remedies.
Plaintiff responds that because she cheekbdx indicating that her harassment was a
“continuing action” on her EEOC charge she clepga actions that occred after October 5,

2015 without having failed to exhaust her remedies.

“The proper scope of a judicial proceeding following=&©Ccharge ‘is limited by the
nature of the charges filed with tB&OC™ Hopkins v. Bd. of Educ. of City of Chi3 F. Supp.
3d 974, 982 (N.D. lll. 2014) (citinBush v. McDonald’s Corp966 F.2d 1104, 1110 (7th Cir.
1992). Specifically, “a plairiti may only bring claims thadre originally included in
theEEOCcharge or are ‘reasonably ried to the allegations of tliEEEOCcharge and growing
out of such allegations.”ld. (citing Moore v. Vital Prods., Inc§41 F.3d 253, 256-57 (7th Cir.
2011) (internal quotations omitted)). Put differenghaintiffs can only pursue claims in civil
proceedings in federal court “that could reasonablgxpected to grow out of the administrative
charges.”Reynolds v. Tangherlind66 F.3d 1093, 1099-100 (7th Cir. 201s®e also Dear v.
Shinsekib578 F.3d 605, 609 (7th Cir. 2009). “Courts review the scope of an EEOC charge
liberally.” Huri v. Office of the Chief Judg# the Circuit Court of Cook Cty804 F.3d 826, 831
(7th Cir. 2015) (citation omitted)At a minimum, the claim and the administrative charge must
“describe the same conduct and implicate the same individudlsat 831-32 oore, 641 F.3d
at 257). Additionally, evidence of acontinuingviolation” may be consided as part of a hostile

work environment claim, because a hostile environment is one single wseeBruitt v.

! Defendant does not dispute that Plaintiff has time technical exhaustion requirements necessary to
bring Title VII and ADEA claims. Under those statutes, a plaintiff must file a complaint within 90 days
of receipt of the right-to-sue letter from the EEC&=e42 U.S.C. § 2000e-5(f)(1) (201 2Plaintiff

alleged that she received the right-to-sue lettenfiloe EEOC on April 14, 2017 and filed her complaint
on June 13, 2017, within 90 days of receipt ofrtgbt-to-sue letter. Thus, Plaintiff has met this
requirement.



Chicago,472 F.3d 925, 927 (7th Cir. 2006) (citiNgt'l R.R. Passenger Corp. v. Morg&86
U.S. 101, 110-15 (2002)).

Applying these standards, courts havevedid Title VII claims to proceed where the
plaintiff's allegations includedanduct that occurred tef the plaintiff fled an EEOC charge as
long as those later actions were part of ainamg pattern of misgatment involving similar
types of conduct and the same individualsHtipking 73 F. Supp. 3d at 983, for example, the
court refused to strike the plaintiff's allegatiahsit occurred after she filed her EEOC charge.
The court explained that tipaintiff did not seek torefer to later events as independently
actionable violations, but rather refers to thesipart of the same “campaign” of retaliatory
harassment.ld. Accordingly, the court allowed the alldgas to stand because the plaintiff's
allegations sufficiently indicated that the actidingt occurred afteahe filing of the EEOC
charge contributed to the “singleang” described in the EEOC chardel.; see also Huri804
F.3d at 832 (overturning dismissal of Title Vlagh because it was “reasonably related” to the
EEOC charge since it broadly alleged similar bamaent and “implicate[d] the same individuals
and behavior pertinent” to the Title VII clain§now v. Bd. of Educ. of J. Sterling Morton High
Sch. Dist. 20INo. 16 C 2685, 2017 WL 478266, at *5 (NID. Feb. 6, 2017) (allowing
allegation of adverse action to stand even thaugbcurred after plaintiff filed EEOC charge
because allegations supporting adverse actioa {veasonably related” to allegations of
discrimination and retaliation in EEOC charg@&gllardo v. Chi. Transit AuthNo. 15 CV 7458,
2016 WL 7049055, at *2 (N.D. Ill. Dec. 5, 2016) (Atle VII plaintiff need not include in his
charge every fact that, individiiaor in combination, forms the basis of a subsequent lawsuit”)

In contrast, courts have rejed claims where the alleggdliscriminatory conduct that

occurred after the plaintiff filed an EEOC charwas separate and distinct from the conduct



described in the EEOC charge. Gartis v. U.S. Postal Sery$No. 87 C 1333, 1988 WL 31545,
at *1 (N.D. lll. Mar. 31, 1988), for example, thewst struck the allegatiorteat occurred after
the plaintiff filed his EEOC charge. The coaxplained that the later allegations involved
“separate distinct acts and events directati@plaintiff which maynot be construed as a
showing a single ongoing concerted activatythe part of the defendantdd. Because the acts
were distinct from those described in BEOC charge and thus the EEOC had not had the
opportunity to investigate them, the couffused to consider the later allegatiohd.; see also
Conner v. lllinois Dep't of Nat. Regt13 F.3d 675, 680 (7th Cir. 200&&jecting claim based on
non-promotion that occurred after EE@Rarge for failure to exhaust).

Here, while Plaintiff’'s checking of the émtinuing violation” box does not necessarily
mandate that the Court deem her altige part of on€ontinuing violatior?. Plaintiff
nevertheless has, even without specific datesddain conduct, sufficiently alleged that
Defendant’s conduct was all part of the singtentinuing wrong that Plaintiff alleged in her
EEOC charge. In Plaintiff's EEOC chargiged October 5, 2015, Pliff alleged that
Defendant’'s employees subjected her to harassmiisnipline, and discrimination on the basis
of her age, gender, and race. (Compl., EXEBOC Charge.) In her Complaint, Plaintiff has
alleged that several instances of discriminatmnduct occurred i8015 prior to her EEOC
charge. Plaintiff alleges, for example, that slhmplained about harassment starting in January
2015, that her supervisor approved multiple unjigstiflisciplinary actions for Plaintiff in June

2015 and thereafter, that her syigor changed her directgert from a Caucasian to an

2 Plaintiff did not cite to any legal authority in claiming that checking the “continuing violation” box was
proof that Defendant’s conduct was a continuing violation, and indeed, the Seventh Circuit has held that
“simple technicalities such as ‘[w]hat lesx for instance, are checked onEiEOCform do not

necessarily control the scope of a subsequent complaMoreéuil v. Peabody Coal C®6 F.3d 254,

259 (7th Cir. 1996)quoting Kristufek v. Hussmann Foodservice Co., Toastmasterd8 f-.2d 364,

368 (7th Cir. 1993)).



African-American supervisor, and Defendant wabjected to unjustifiedisciplinary hearings
relating to incorrect the submissions and travel vouclkabmissions in September 201%. (
9 15, 20-24, 40.)

Plaintiff's Complaint also coains many allegations that aret explicitly tied a specific
time frame. Plaintiff, for example, does ntiege when specificallghe received a two-day
suspension or on what dates her supervisor gavelneuties to younger, @xperienced interns.
(Id. 111 27, 46-47.) As inlopkins 73 F. Supp. 3d at 983, howevegwing the allegations in the
light most favorable to Plaintif§he has sufficiently alleged ththese undated actions arose out
of the pattern of harassment and unjustifiedigise she complained of in her EEOC charge
and in the rest of her Complaint. Plaintiffgspension, for example, arose out of an alleged
pattern of unjustified disciplinary actionsattoccurred throughout the summer and fall of 2015
leading to formal pre-disciplinary proceeds in September 2015 and her EEOC charge in
October 2015. This indicatesatithe conduct Plaintiff complaaa of in her EEOC charge was
related to any allegedly post-EEOC chacgaduct she alleged in her Complaitee Hurj 804
F.3d at 831-32 (EEOC charges are reviewed ‘dilpgrand to be “related” to EEOC charge
allegations must “describe the same conduct”).

Similarly, although Plaintiff did not include date upon which her supervisor, Gina
Swehla transitioned Plaintiff's job duties to younger, more inexperienced interns, it is plausible
that this action was related to the allegetigra of harassment complained of in her EEOC
charge because Plaintiff alleges in her Compliat Defendant changéer reporting structure
such that Swehla, a white woman, replaced Bidnprevious African-American supervisor in
September 2015, before Plaintiff filed her EEOG@rgle. The undated allegations thus involve

the same individuals as her allegations that preceded the EEOC cluafge be “related” to



EEOC charge allegations must “implicate the samdeviduals”). SincePlaintiff's allegations
sufficiently indicate that Defendés conduct was part of a dimuing, “single wong,” Plaintiff
has not failed to exhaust her claims related éoutidated conduct, even if that conduct occurred
after her EEOC chargddopking 73 F. Supp. 3d at 983.

Accordingly, the Court denies Defendanthotion to dismiss Plaintiff's Title VII
discrimination claim (Count land Plaintiff's ADEA discrimmation claim (Count IIl) on the
basis of exhaustion.
Il. Count I—Title VII Discrimination Claim

In Count I, Plaintiff allegethat Defendant has discrimindtagainst her on the basis of
her sex and race in violation ®itle VII of the Civil Rights Ac¢ of 1964. Defendant argues that
the Court should dismiss this Count becauseld fa provide Defendant with sufficient notice
under Federal Rule of Civil Procedure 8(a) duth®alleged circular reasoning in Plaintiff's
complaint®

To state a claim for discrimination on the basisex or race, Plaintiff must show that
Defendant subjected her to intentional discrimmratbased on her sex or radelaintiff must set
out factual allegations & show: (1) she is a member of atpcted class, (2) she was subjected
to an adverse employment action, and (3)eh&®a connection beégn membership in a
protected class and thdwerse employment actiomMartino v. Western & Southern Financial
Group, 715 F.3d 195, 201-02 (7th Cir. 2013) (cittdgGowan v. Deere & Cp581 F.3d 575,
579 (7th Cir. 2009). In a Title VII case the cention between membership in a protected class

and an adverse employment antcan be generally allegedamayo v. Blagojevictb26 F.3d

3 In its motion to dismiss Counts I-11l, Defendant onites to Federal Rule of Civil Procedure Rule 8(a),
but refers to the plausibility standard required mation to dismiss under Rule 12(b)(6). Regardless of
Defendant’s intentions, Plaintiff meets the higherdem under Rule 12(b)(6) for all three Counts, and
thus, the result is the same.



1074, 1081 (7th Cir. 20083ge also Leuvano v. Wal-Mart Stores, |7@2 F.3d 1014, 1028 (7th
Cir. 2013) (a complaint alleging discriminatitmeed only aver that the employer instituted a
specified adverse employment action againsptamtiff on the basis of her sex” or race)
(internal citations omittedSwanson v. Citibank, N.A614 F.3d 400, 404 (7th Cir. 2010) (a
plaintiff need only “give enough details about subject-matter of the case to present a story
that holds together”).

Plaintiff has alleged that she is African &ncan and female, which are both protected
classes under Title VII. InTtle VII discrimination case, “aaterially adverse employment
action is one which visits upon a plaintiff gsificant change in employment statu®bss v.
Castrg 816 F.3d 910, 917 (7th Cir. 2016) (internal quotation marks omitted). Plaintiff alleges
that although her performanoeet Defendant’s expectations, she suffered several adverse
employment actions, including a two-day suspamsa change in her reporting structure, that
Defendant subjected her to increased surveillahe¢ Defendant altered her job duties, and that
Defendant withheld necessary information, toals] documents that Plaintiff needed to perform
her job effectively.

Several of the actions andrauct Plaintiff alleges in h&Complaint can constitute
adverse employment actions under Title VII. Amension, for example, constitutes an adverse
employment actionsSee, e.gAtanus v. Perry520 F.3d 662, 673 (7th Cir. 2008) (finding “ten-
day suspension was an adverse employment actidngsell v. Bd. of Trs. of the Univ. of Ill. at
Chi., 243 F.3d 336 (7th Cir. 2001) (five-day saspion was materially adverse actidafiwards
v. lll. Dep’t of Fin, 210 F. Supp. 3d 931, 950 (N.D. Ill. 2016)ree-day suspension constitutes
an adverse employment action) (citMbnittaker v. N. lll. Univ.424 F.3d 640, 647 (7th Cir.

2005));Cole v. Bd. of Trustees of N. Ill. Unid8 F. Supp. 3d 925, 931 (N.D. Ill. 2014) (three-

10



day suspension constitutes adverse employment action). Similarly, courts have found that
denying an employee the necessary equipmemiaterials to perform his job is an adverse
employment actionSee, e.gGallardo v. Chi. Transit AuthNo. 15 CV 7458, 2016 WL
3165768, at *2 (N.D. Ill. June 7, 201@inding that undetailed allegans that plaintiff did not
receive same equipment or training that non-Higpamployees received were sufficient to state
a Title VII claim).

Given this case lawRlaintiff has sufficiently alleged #t she is a member of a protected
class and that Defendant took abeeemployment actions against.h@laintiff's allegations are
sufficient to support a Title VII discriminatn claim under the Seventh Circuit’s lenient
standards that require lgrthat a plaintiff generally allege connection between membership in a
protected class and an adverse employment adtienvang 722 F.3d at 1028 (a complaint
alleging discrimination “need only aver thihe employer instituted specified adverse
employment action against the plaihtin the basis of her sex” or rac&amayo 526 F.3d at
1085 (“the complaint merely needs to give the deééat sufficient notice to enable him to begin
to investigate and prepare a defense”). Putlgimpewing the allegations in Plaintiff's favor,
she has alleget@nough details about the subject-mattethef case to present a story that holds
together.” Swanson614 F.3d at 404.

Accordingly, the Court denies Defendanithotion to dismiss Plaintiff's Title VII
discrimination claim (Count I).

[I. Count Il—Title VIl Retaliation Claim
In Count I, Plaintiff alleges that Defenalahas retaliated agnst Plaintiff for

participation in a protected activity. As witount |, Defendant argudisat the Court should

11



dismiss this Count because it fails to providédbdant with sufficient notice under Federal Rule
of Civil Procedure 8(a) due tbe alleged circular reasoningPlaintiff's complaint.

To state a claim for retaliam under Title VII, Plaintiff musshow: (1) she engaged in a
protected activity, (2) she suffefan adverse employment actiand (3) there is a connection
between the protected activity atid adverse employment actiodumphries v. CBOCS W.,

Inc., 474 F.3d 387, 404 (7th Cir. 2007 the retaliation context, “adverse employment

action” “simply means an employer’s action thatuld dissuade a reasonable worker from
participating in protected activity.Huri, 804 F.3d at 833Like in a Title VII discrimination

case, it is sufficient for a plaintiff to generalljlege the connection between a protected activity
and an adverse employment acti@ee Leuvand’22 F.3d at 1028.

Plaintiff has alleged that slemgaged in the following protected activities: (1) internal
complaints to Mark Edminston, Win Rawls, ERlayman, Allan Abinoja, and other management
and directors between February 2015 and theeptp&2) external complaints to the Executive
Officer of the Inspector Gera and Governor Rauner betwdday and September 2015; and
(3) an electronic complaint to the EEOQCOktober 2015. Plaintiff alleges that she made
internal and external aaplaints prior to the disciplinafyearing and subsequent suspension,
which, as discussed above, is considereddwerse employment action. These allegations are
thus sufficient to state a Title VII retaliation clabacause all a plaintiff must allege is that “she
engaged in statutorily protected activity ands\sabjected to adverse employment action as a
result of that activity Luevang 722 F.3d at 1029 (finding plaintiff sufficiently plead
retaliation).

Notably, Plaintiff is not requed to present proof of@usal connection between the

protected activity and the advermployment action, she only negdgjenerally allege that the

12



two are connectedd. Additionally, suspicious timing is fficient “to nudge a complaint from
possible to plausible whereettiming is close enough.Cole 38 F. Supp. 3d at 932. Here, the
protected activity—Plaintiff's ansistent complaints aboutrhenjustified discipline and
mistreatment—occurred throughout the spiang summer of 2015, and the adverse action—her
suspension—began with pre-didowary hearings that startea September 2015. These events
are sufficiently close in time to render her het#on claim plausible, especially when coupled
with Plaintiff's allegations of additional adverse actions—denial of work materials, disciplinary
actions, and reduced work responsit@t—following her earlier complaint<ole, 38 F. Supp.
3d at 932 (Title VIl retaliation claim sufficient whe plaintiff alleged aaclusory link between
adverse action and complaints and actioccuoed close in time to complaint®)m. Civil
Liberties Union of llinois v. City of Chj.No. 75 C 3295, 2011 WL 4498959, at *3 (N.D. Ill.
Sept. 23, 2011) (denying motion to dismiss retaliation claim where adverse action was close in
time to protected activityylcCowan v. City of E. MolinéNo. 416CV04199SLDJEH, 2017 WL
4273293, at *6 (C.D. Ill. Sept. 26, 201(Finding allegations of suggous timing coupled with a
pattern of retaliation sufficient tallege Title VI retaliation claim).

Accordingly, the Court denies Defendant’stion to dismiss Plaintiff's retaliation claim
(Count II).
V. Count [II—ADEA Discri mination Claim

In Count I, Plaintiff allegs that Defendant has discrimied against her on the basis of
her age in violation of the ADEA. Again, Defemd@rgues that the Court should dismiss this
Count because Plaintiff has failamprovide Defendant with suffient notice under Federal Rule

of Civil Procedure 8(a) due tbe alleged circular reasoningPlaintiff’'s complaint.

13



To state a claim for discrimination on the badiage, Plaintiff must show that she was
subjected to intentional disamination based on her age. Tthst for ADEA discrimination is
“virtually identical” to the franework for Title VII discriminatiorf. Stone v. Brd. of Trustees of
N. lll. Univ., 38 F. Supp. 3d 935, 945 (N.D. Ill. 2014) (citiaAgdrews v. CBOCS W., In@43
F.3d 230, 234 (7th Cir. 2014))see alsd_evin v. Madigan697 F. Supp. 2d 958, 966 (N.D. Il.
2010) (describing minimal pleading standard for age discrimination cl&ims, at the motion
to dismiss stage, a Plaintiff musg#t out factual allegians that show: (1) €his a member of a
protected class, (2) she wasalified for the job; (3) sheas subjected to an adverse
employment action, and (4) thesas a connection between membe@ysh a protected class and
the adverse employment actioRtasznik v. St. Joseph Hos#64 F.3d 691, 696 (7th Cir. 2006);
see also Blizzard v. Marion Tech. Coll98 F.3d 275, 283 (6th Cir. 2012)poper v. Aslundh
Tree Expert C.836 F.2d 1544, 1547 (10th Cir. 1988Jhitten v. Farmland Indus., In¢Z/59 F.
Supp. 1522, 1532 (D. Kan. 1991). Similar to #eTVII case, the connection between
membership in a protected class and an adwargployment action can be generally alleged.
Stone 38 F. Supp. 3d at 946 (connections to agedmglasory allegations are sufficient). The
Seventh Circuit has held thaheerseemploymentactions “generally fall into three categories:
(1) termination or reduction in compensatiomde benefits, or other financial terms of
employment; (2) transfers or changes in job duliat cause an employee’s skills to atrophy and

reduce future career prospectsgdd3) unbearable changes in minditions such as a hostile

* As the court explained iBtone while the Seventh Circuit has not explicitly extended its Title VII
requirement that a plaintiff need only allege ¢hesation element by conclusion to ADEA cases, since
the ADEA and Title VII draw on the same test and since there is no authority indicating the Seventh
Circuit’s reasoning does not apply to ADEA cagdhsre is a presumption that the same causation
reasoning applies in ADEA caseStone 38 F. Supp. 3d 945 n. 3 (citidganus v. Perry520 F.3d 662,
672 (7th Cir. 2008).

> Andrewswas overruled on other grounds ®ytiz v. Werner Enterprises, In834 F.3d 760, 765 (7th
Cir. 2016).

14



work environment or conditions amdung to constructive dischargeBarton v. Zimmer, Ing.
662 F.3d 448, 453-54 (7th Cir. 2011) (citation omitted).

Here, Plaintiff has sufficiently allegetat her age—54 years old—qualifies her for
membership in a protected class under the ADEA and that her performance met Defendant’s
expectations throughout her employment. PlIgjritowever, has not sufficiently alleged that
she suffered an adverse employment action. \Whdetiff incorporatedher prior allegations
into her ADEA claim, the only adverse employmaation allegations thare connected to her
age relate to an incident wieeGina Swehla, her supervisaassigned Plaintiff's job duties and
assignments to Jennifer Reid and other youngegperienced interns despite Plaintiff's
warnings that these younger intemuere not prepared to hanthe assigned responsibilities.
(Compl. 11 45-48.)

Actions such as a reassignment of dutiesroundesirable joleassignment can qualify
as ‘adverse employment actions due to their impacdthe terms, conditions or privileges of
employment,” however, not “evything that makes an employee unhappy is an actionable
adverse action.’Peyus v. Lahoqgd®19 F. Supp. 2d 93, 101 (D.D.C. 2013) (quotard v.
Gotbaum;662 F.3d 1246, 1250 (D.C. Cir. 20119&e Faragher v. City of Boca Rat@24 U.S.
775, 808 (1998). Here, Plaintiff has not alleged that Defendant’s reassignment of certain
unspecified duties impacted the “terms, condsi, or privileges of [her] employmenEeyus
919 F. Supp. 2d at 101, or “cause[d] [her] skills to atrophy and reduce future career prospects.”
Barton, 662 F.3d at 453-54. Plaintiff has merely alttt®at her supervisor gave some of her
assignments to younger co-workers, but “the tdssome job responsihies [without more]
does not qualify as an ultimate [adverse] employment decisiiliams v. U.S. Dep't of the

Navy,149 F. App’x 264, 269-70 (5th Cir. 2005)nding no adverse action where employer

15



reassigned 20% of the plaintiff's workload to a new coworleg®; also Mungin v. Katten
Muchin & Zavis 116 F.3d 1549, 1557 (D.C. Cir. 1997) (“chamgeassignments or work-related
duties do not ordinarily constite adverse employment dgioins if unaccompanied by a
decrease in salary or work hour changedijiams v. Bristol-Myers Squibb CG@&5 F.3d 270,
274 (7th Cir. 1996) (rejecting ADEA claim becawsange in duties “involving no reduction in
pay and no more than a minor change in working conditions” does not constitute adverse
employment action)Simmons v. Navy Fed. Credit Unidwp. C-10-14, 2011 WL 2078528
(S.D. Tex. May 26, 2011ydassignmendf duties toyoungeremployees insufficient to state
adverse employment action unddDEA absent a corresponding demotion or reduction in
benefits).

In sum, viewing the allegatns in Plaintiff's favor, shéas failed to sufficiently allege
that Defendant took an adverse employmenbadagainst her because she has failed to even
generally allege that Defendantisassignment of some of harspecified duties impacted the
terms or conditions of her employment or hedufa career prospects. Accordingly, the Court
grants Defendant’s motion to dismiss Plaintiff's ADEA discrimination claim (Count III) without
prejudice.

V. Plaintiff's Claims Pursuant to 42 U.S.C. § 1981

Defendant argues that the Court shadikiniss Plaintiff's 88 1981 and 1983 claims
because the Eleventh Amendment bars thesmsl Defendant argues that the lllinois
Department of Public Health is an agency of the Stalidiradis, and, therefa, is treated as the

State for purposes of Eleventh Amendment imityunin response, Platiff argues that her

® Plaintiff invokes jurisdiction under 42 U.S.C. §8B, but she only seeks damages pursuant to 42 U.S.C.
§ 1981 and only mentions 8§ 1981her substantive claims. (R. 1, Compl. 1 1-2, 54-59.) Regardless of
the statute under which Plaintiff brings her claing tbsult is the same, ti#eventh Amendment bars
Plaintiff's claim.
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interest in ending a continuingolation of a federal law—#n ongoing race discrimination she
has alleged—outweighs theelzbenth Amendment intereist state sovereignty.

Here, the Eleventh Amendment bars Plaintiff's claims under 88 1981 and 1983. The
Eleventh Amendment generally immuniztatedrom private damage actions in federal
court. Kroll v. Bd. of Trustees of Univ. of 11034 F.2d 904, 907 (7th Cir. 199%ge also Weston
v. lll. Dep’t of Human Servs433 F. App’x 480, 482 (7th Cir. 201 8tateagencies are subject
to the same treatment stsites Kroll, 934 F.2d at 907. The rule applies unless, (1) the state
unequivocally waives its Eleventh Amendmerdtpction, thereby conseng to suit in federal
court, or (2) Congress unequivocadiiatedts intent to abrogate Eleventh Amendment
immunity. Id. With respect to 88981and 1983, Congress has noheeyed unequivocal intent
to abrogate thetates’Eleventh Amendmeninmunity and lllinois hasiot waived its Eleventh
Amendment protectianWill v. Michigan Dep’t of State Policd91 U.S. 58, 66 (1989)
(Congress had no intention of abrogatstgtes’Eleventh Amendment immunity by enacting 8
1983);Joseph v. Bd. of Regentstibé Univ. of Wis. Sys432 F.3d 746, 749 (7th Cir. 2005)
(“Congress has not abrogatediitsnunity in § 1983 actions.”)fitus v. Ill. Dept. of Transp§28
F. Supp. 2d 957, 967 (N.D. Ill. 2011) (“Tisateof lllinois has not waived its Eleventh
Amendmenimmunity as it relates to Sectid®81claims nor has Congress abrogated immunity
for Section1981claims.”); Perkins v. Bd. of Trustees of Univ. of INlg. 95 C 4320, 1996 WL
308292, at *1 (N.D. lll. June 4, 1996) (finding no congressional intewtive Eleventh
Amendment immunity in §981).

Under these principles, the Court grant§ddeant’s motion to dismiss Plaintiff's 8§
1981 and 1983 with prejudic&ee, e.gOffor v. Ill. Dep’t of Human ServysNo. 11 C 7296,

2013 WL 170000, at *3 (N.D. lll. Jan. 16, 20X8)smissing 88§ 1981 and 1983 claims against
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lllinois Department of Human Service§pain v. Elgin Mental Health CiriNo. 10 CV 1065,
2011 WL 1485285, at *4 (N.D. Ill. Apr. 18, 2011) (samB}us v. lll. Dep’t of Transp.828 F.
Supp. 2d 957, 967 (N.D. lll. 2011) (dismissi®g 1981 and 1983 claims against lllinois
Department of Transportation).
CONCLUSION
For the foregoing reasons, the Court grants Defendant’s motion to dismiss Plaintiff's
ADEA claim without prejudice and 88 198hd1983 claims with prejudice and denies

Defendant’s motion to dismiss Plaintiff's Title VIl claims.

Dated: November 30, 2017

ENTERED

AMY J. ST.Bv
United StatesDistrict Court Judge
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