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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

FRANCK HANSE, )
)
Petitioner, )
) CaséNo. 17-cv-4573
V. )
) Judg&robertM. Dow, Jr.
UNITED STATES OF AMERICA, )
)
Respondent. )

MEMORANDUM OPINION AND ORDER

Before the Court is Respormddhe United States of Amiea’s (“Respondent’s”) motion
[12] to dismiss Petitioner Franck Hanse (iRemer’'s”) petition to quash IRS summons for
failure to state a claim or, alternatively, fesmmary judgment. Fahe reasons explained
below, Respondent’s motion [12] is granteshd summary judgment is granted in favor of
Respondent. The Court will enter adl judgment and close the case.
l. Background

Petitioner is the subject of an investigation by the French tax authorities relating to his
potential income tax and wealthx liabilities for the tayears ending in 2013, 2014 and 2015.
[12, Exhibit 2 (Palacheck Decl.), 1 4.] On Sapber 7, 2016, pursuant #otreaty between the

United States and Frantée French tax authorities sent the IRS an exchange-of-information

! The United States and France are parties toCihrevention Between the Government of the United
States of America and the Government of the Fré&epublic for the Avoidance of Double Taxation and

the Prevention of Fiscal Evasion with Respect toefaon Income and Capital, Aug. 31, 1994, U.S.-Fr.,
(as amended by protocols signed on Dec. 8, 20@4Jan. 13, 2009) (the “U.S.-France TreatyAjticle

27 of the U.S.-France Treaty provides tthet competent authorities of the United States and France may
exchange information “as may be relevant for cagyout the provisions of this Convention or to the
administration or enforcement of the domestic laws concerning taxes of every kind and description
imposed on behalf of the Contracting States.” U.S.-France Treaty, art. 27, 11. The information
exchanged “shall be treated as secret in the sameanas information obtained under the domestic laws

of that State.”Id., 2. The exchange of information provisions of the U.S.-France Treaty also provide
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request seeking information reldtéo these investigations.ld[,  3.] Specifically, the French

tax authorities requested information relatiogtwo transfers ofunds totaling over 500,000
euros from Petitioner to a client trust account maintained by the law firm of Marc D. Sherman &
Colleagues, P.C. (“Sherman”)ld], 11 6-7.]

The request stated that Petitioner was enéh citizen domiciled in France; that the
request was in conformity with the laws and piss of the French tax administration; and that
the French tax authorities exhausted all meaadable in France to obtain the information that
it was seeking. Ifl., 15, 11, 13.] The information sght in the requeswas not in the
possession of the IRS, and there was a reasonable basis to believe that the summonsed records
may contain information relevant to the Frenialk authorities’ investigation into Petitioner’s
French tax liabilities. Ifl., 11 11, 14.] Deborah Palacheck, designated as the United States
Competent Authority under tax treaties and tax information exchange agreements, determined
that this request from France was proper undeptbeisions of the U.S.-France Treaty and that
it was appropriate to mor the request. Id., 11 1, 16.] Therefore, pwant to the request and
Respondent’s obligations under the U.S.-Fraficeaty, an IRS agent personally served a
summons on Sherman on June 1, 2017. [12, HExhiljBjorvik Decl.), § 2.] The summons
requests nine categories of documents relatingetd-tench income and wealth tax liabilities of
Petitioner and, specifically, the euro transfiemn Petitioner to Sherman. [1, Exhibit A (IRS
Summons), at 5.] The summons names the timprtmluction of the documents as July 5, 2017.
[Id., at 1.] Notice of the summons was alsatséa certified mail onJune 2, 2017 to those
named in the summons (Petitioner and BylB&nk). [12, Exhibit 2(Palacheck Decl.), at

Exhibits B—C]. The notice was reto Petitioner at the French address provided by the French

that the provisions should not be construed tpase on a Contracting State the obligation “to supply
information which is not obtainable under the laws dhannormal course of the administration” of either
Contracting Stateld., T 3(b).



authorities after the IRS searched its own resamd did not find any additional addresses in its
files for Petitioner. Id., 1 8-10.]

On June 19, 2017, Petitioner filed a timely petition to quash the IRS summons to
Sherman pursuant to I.LR.C. 8 7604R). [See 1.] The petitionises three objections to the IRS
summons. First, Petitioner contends that th® thRd not comply with the administrative steps
required by the Inteal Revenue Code.ld., 1 9.] Specifically, Petitionestates that the IRS (1)
contacted third parties regarding his tax ligies without providing adance notice to Petitioner
as required by I.LR.C. 8§ 7603(t) and 26 C.F.R. 8§ 301.7602-2(d)(and (2) did not provide
notice to petitioner of the summons ragjuired by I.R.C. § 7609(a)(1)Id], 1 7-8.] Second,
Petitioner contends that Francay not be able to obtain, tugh its own laws, the information
sought in the IRS summons because he is Rotlach resident, and the U.S.-France Treaty does
not require the United States swpply information that is nadbtainable under the laws of
France. Id., 1 10.] Finally, Petitioner states thacdause Sherman is a law firm, some of the
materials requested are proted from disclosure by attorney-client privilegeld.,[ T 11.]
Respondent thereafter filed a nooti[12] to dismiss the petitioor, alternatively, for summary
judgment, which is currently before the Court.

Il. Legal Standard

Respondent has moved to dismiss thatipetunder Federal Rule of Civil Procedure
(“Rule”) 12(b)(6) or, alternatively, for summajydgment under Rule 56 the Court determines
that the motion expands the scope of the phemd [See 12.] In ruling on a Rule 12(b)(6)
motion, if “matters outside the pleadings areganted to and not excluded by the court, the
motion must be treated as oftg summary judgment under RUl®.” Fed. R. Civ. P. 12(d).

Under such a scenario, “[a]ll per$ must be given a reasonablgportunity topresent all the



material that is pertinent to the motionld. Here, both Petitioner and Respondent have had
reasonable opportunity to present such mategien that Respondent titled its motion as a
“Motion to Dismiss Petition to Quash or, Altatively, for Summary udgment.” Respondent
also supported its motion with twaeclarations and included aament of material facts as
required by Local Rule 56.1(8)[See 12-1, at 1-3.] Petitioner clearly recognized that this Court
might treat Respondent’s motion as one for sulgmadgment, as he attached information
outside of the pleadings to his oppositiofSee 16, Exhibit A-B (Registration Cards from
French Consulates in Geneva and Dubalyoreover, Petitioner did not move for additional
discovery pursuant to Rule 56(d) or requesewidentiary hearing on $ipetition to quash the
summons. Se2121 Arlington Heights Corp. v. I.R,09 F.3d 1221, 1226 (7th Cir. 1997)
(petitioner may request evidentiary hearingeopetition to quash IRS summons, and whether
hearing is needed is left to the district court’s discretion). The Court will thus proceed on the
motion as one for summary judgment. 3ees v. United StateS9 F. App’x 442, 444 (7th Cir.
2002) (affirming judgment adistrict court in similar case wheethe district court treated motion
to dismiss or for summary judgment aRale 56 motion for summary judgment).

Summary judgment is proper ete “the movant shows thttere is no genuine dispute
as to any material fact and th@vant is entitled to judgment as a matter of law.” See Fed. R.
Civ. P. 56(a). In determining whether summamggment is appropriate, the Court must

construe all facts in a light most favoralite the non-moving party and draw all reasonable

2 Respondent did not file its statement of material fact as a separate document, but instead included this
statement in its memorandum in support of its oroti [See 12-1.] Because there is no explicit
requirement that this statement be filed as aars¢p document, the Court considers Respondent’s
statement to be in compliangdth the Local Rules. SeBel. Motel Assocs., Inc. v. Capital Crossing

Serv. Co. LLC2017 WL 4512709, at *2 (N.D. Ill. Oct. 10027) (concluding it would be against “the

spirit of the rules” to deny a motion for summargdgment merely because a statement of facts was not
submitted in a separate document, where Locdk Ri6.1 was otherwise complied with) (citation
omitted).
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inferences in that party'&vor (here, Petitioner)Majors v. Gen. Elec. Cp714 F.3d 527, 532
(7th Cir. 2013) (citation omitted). Rule 56(aandates the entry of summary judgment, after
adequate time for discovery@ upon motion, against any party who fails to make a showing
sufficient to establish the existence of an elemnsssential to that party’case, and on which that
party would bear the burdenf proof at trial.” Celotex Corp. v. Catrett477 U.S. 317, 322
(1986). In other words, the moving party magenits burden by pointing out to the court that
“there is an absence of evidencestgpport the nonmoving party’s casdd. at 325. To avoid
summary judgment, the nonmoving party mustbggond the pleadings ariget forth specific
facts showing that there is a genuine issue for tridiiderson v. Liberty Lobby, Inc477 U.S.
242, 250 (1986) (internal quotation marks and citation omitted). “The mere existence of a
scintilla of evidence in support of the plaffig position will be insufficient; there must be
evidence on which the jury could reasonably find for the plaintiff.”at 252.

In the Northern District of lllinois, a partmoving for summary judgment must file along
with its motion a Local Rule 56.1(a) statementnoélisputed facts, consisting of short numbered
paragraphs and citations to affiita or other parts of the recordlied on to support the facts set
forth in each paragraph. N.D. Ill. L.R. 56.1(di response, the party opposing the motion must
file its own statement of undisputed facts in thmsananner. N.D. lll. L.R. 56.1(b). If the party
opposing summary judgment fails to file such aestent, “[a]ll material dcts set forth in [the
moving party’s statement] will beéeemed to be admitted.” N.D. lll. L.R. 56.1(b)(3)(C); see also
Raymond v. Ameritech Corp442 F.3d 600, 608 (7th Cir. 2006) (affirming district court’s
decision to admit the facts tséorth in moving party’s Local Rule 56.1 submission where
nonmovant failed to timely respond). In this €aRespondent included a Local Rule 56.1(a)

statement of material facts with its motion.e¢S12-1, at 1-3.] Petitioner failed to file a Local



Rule 56.1(b) statement of material facts wite hesponse. Accordingly, the facts set forth in
Respondent’s statement are deemed admie@. N.D. Ill. L.R. 56.1(b)(3)(C); see alBarra v.
Neal 614 F.3d 635, 636 (7th Cir. 2010).

lll.  Analysis

Petitioner has moved to quash the IRS sunsriesued to Shermgsursuant to I.R.C.

8§ 7609(b)(2). The Internal Revenue Code grants tRS power to issue summonses “[f]or the
purpose of * * * determining the liability of any person for any internal revenue tax.” I.R.C.
8 7602(a)(2). The IRS may also issue summonsebtton information for &reaty partner. See
United States v. Stuar489 U.S. 353, 357 (1989)idas, Inc. v. United State238 F.3d 1076,
1081 (9th Cir. 2001). As a pers entitled to notie of the summons to Sherman under |.R.C.
8§ 7609(a), Petitioner is entitletb move a district court taquash the summons. I|.R.C.

8 7609(b)(2) (any person identified in the summansentitled to notice thereof, and those
entitled to notice may move to quash that summd@i)1 Arlington Heights109 F.3d at 1223.

In resolving a motion to quash an IRSrsuons, the governme(iRespondent) bears the
initial burden to make grima faciecase that the IRS issued the summons in good fait21
Arlington Heights 109 F.3d at 1224. Toest this burden, Respondent must satisfy the four
factors articulated by the Supreme CourtUnited States v. Powell379 U.S. 48 (1964):
Respondent must show that the IRS summongvét)issued for a legitimate purpose; (2) seeks
information that may be relevant to that pusep(3) seeks information not already within the
possession of the IRS; and (4) was issued aftetRB satisfied all administrative steps required
by the Internal Revenue Cod&121 Arlington Heights109 F.3d at 1224 (citingowell 379
U.S. at 57-58); see al&han v. United State$48 F.3d 549, 554 (7th Cir. 2008)nited States

v. Bernhoft 666 F. Supp. 2d 943, 945 (E.D. Wis. 20@8yod Karma, LLC v. United States16



F. Supp. 2d 597, 602 (N.D. Ill. 2008). Respontehtirden remains the same where the IRS
summons is issued pursuant to quest from a treaty partner. Sewiart 489 U.S. at 370 (IRS
entitled to enforcement of summons issued pursuant to Carediaorities’ request “[s]o long
as the IRS itself acts in good faitks the term was explicated iRdwel], and complies with
applicable statutes”). These requirementsase only a “minimal” burden on Respondent, and
Respondent can usually satisfyjpit submitting affidavits from the agents investigating the case.
Miller v. United States150 F.3d 770, 772 (7th Cir. 199@121 Arlington Heights109 F.3d at
1224.

Once Respondent makes fiisma faciecase, the burden shifts to the Petitioner to come
forward with specific factthat disprove any of theowellfactors or otherwise show that the IRS
issued the summons in bad faith or in a neanthat constitutes an abuse of proce2421
Arlington Heights 109 F.3d at 1224. This is a hedwyrden for the tgpayer to meet.ld.; see
alsoUnited States v. Kj658 F.2d 526, 535 (7th Cir. 198)T]he burden on the taxpayer to
prove Government wrongdoing is sifjoantly greater than that ahe Government to show its
legitimate purposes.?.

A. Respondent’'sPrima Facie Case

To support its motion, Respondent has subnhitteclarations from Deborah Palacheck,

the United States Competent Authority undex treaties and tax information exchange

® Respondent has not moved to enforce the summengd on Sherman. [See 12.] There is some
authority in this district and elsewhere tlila¢ government does not need to initially establighima

facie case when it moves only to dismiss a petitiomuash an IRS summons (rather than moving for
enforcement). Instead, the burden shifts immediately to the petitioner to establish a valid defense to the
summons. SeKalra v. United States2014 WL 242763, at *1 n.2 (N.D. Ill. Jan. 21, 201@pnzalez v.

United States2011 WL 4688721, at *2 n.2 (N.D. Ill. Oct. 4, 201D’Doherty v. United State005

WL 3527271, at *5 (N.D. Ill. Dec. 20, 2005); see aaglielmi v. United State2013 WL 1645718, at

*1 (S.D.N.Y. Apr. 15, 2013)Peterson v. United State®012 WL 682346, at *2 (E.D. Pa. Mar. 2, 2012).
Because the Court finds that Respondent has establigitedaafaciecase, however, any issue of burden
shifting is irrelevant.



agreements, and Alex Bjorvik, the IRS agesto personally served the summons on Sherman.
[See 12, Exhibits 1-2.] With éise declarations, Respondent has easily satisfied its minimal
burden to establish rima faciecase that the summons to Shan was issued in good faith.
See 2121 Arlington Heights109 F.3d at 1224 (the governntienburden “isn’t much of a
hurdle”). First, Palacheck states that the semsnwas issued pursuantagroper request from
France under the provisions of the U.S.-France Treatgl, that the requestaséd that it is in
conformity with the laws and administrative practices of the French tax administration. [12,
Exhibit 2 (Palacheck Decl.J)f 13, 16.] Assisting a ffleign tax authority is legitimate purpose

that satisfies the firdeowell factor. SeeKalra v. United States2014 WL 242763, at *2 (N.D.

lll. Jan. 21,2014) (citingMazurek v. United State271 F.3d 226, 230 (5th Cir. 2001hdas,

238 F.3d at 1081; see alStuart 489 U.S. at 361 (IRS summons issued to assist Canadian tax
investigation could be enforced)Second, Palacheck states tha¢ records requested in the
summons, if produced, may contain informatioglevant to the French tax authorities’
determination of Petitioner'sax liabilities. [12, Exhibit 2 (Palacheck Decly),14.] This
satisfies the secondowell factor. See121 Arlington Heights109 F.3d at 1224 (noting that
Powell only requires that records sought inl&% summons “may be” relevant) (citingnited
States v. Arthur Young & Ga165 U.S. 805, 814-15 (1984)). Regarding the thodell factor,
Palacheck states that the information is nothi& possession of the IRS, and the French tax
authorities indicated that theaxhausted all means available in France to obtain the requested
information. The French tax authorities alsdigated a continuing neddr this information

after the petition to quash was filed12] Exhibit 2 (Palacheck Declq{ 11, 15.] Finally, the
declarations submitted by both Palacheck andvagstablish that the summons was properly

served on Sherman and that notice was properly sent to Petitioner (as a third party referenced in



the summons) pursuant to I.R.C. 8 7609. Spedyicabtice was sent tBetitioner va certified
mail within three days of service of the suoms on the summoned party. The notice was sent
to Petitioner's French addresdeafthe IRS searched itecords for any alternative addresses.
[12, Exhibit 1 (Bjorvik Decl.), 1 1-2];1R, Exhibit 2 (Palacheck Decl.), 11 8-10.]This
satisfies the fourtfPowellfactor. Sedis, 658 F.2d at 53@&alra, 2014 WL 242763, at *2. The
government has therefore establishegitma faciecase that the IRS sunons was valid. See
2121 Arlington Heights109 F.3d at 1224; see alStuart 489 U.S. at 360—61 (affidavit from
IRS agent establishegrima facie case that IRS summons issued to assist foreign tax
investigation was issued in good faitihazurek 271 F.3d at 230 (samd)jdas 238 F.3d at
1082 (same).

B. Petitioner’s Objections

Because Respondent has establishednaa faciecase that the IRS issued the summons
to Sherman in good faith, the burden shifts to Petr to come forward with specific facts that
disprove any of th&owell factors or otherwise challengeetligood faith of the IRS summons.
2121 Arlington Heights109 F.3d at 1224; see alke, 658 F.2d at 543 (noting that Petitioner’s
burden heréis significantly more stringent thanahof a party opposing motion for summary
judgment”).

1. The Good Faith of the French Tax Investigation

In his opposition to Respondent’s motion, Peatigioargues that the French tax authorities
are not entitled to the information sought by skenmons to Sherman under French law. [16, at
1.] Specifically, Petitioner argudlat he was a resident of Baerland, not France, during the
relevant tax years and, as a non-resident Freitiden, he does not have to pay tax on income

earned outside of Franceld.] Petitioner also states that hisfevstill resides in France but their



premarital arrangement does not affest $tatus as a French taxpaydd.,[at 2.] According to
Petitioner, the French tax authorities should be required to resolve the question of his residency
status before the IRS procures informatiomssist in the French investigation.

This appears to be a challenge to the fistvell factor requiring tht the summons be
issued for a legitimate purpose. Petitionerguanents on this point fail, however, because the
IRS was not required to assess gloed faith of France’s tax investigation into Petitioner before
issuing the summons to Shermawhile the Seventh Circuit has not spoken on this issue, other
circuits have rejected arguments simtiathose made here by Petitioner. Mazurek v. United
States 271 F.3d 226 (5th Cir. 2001), the petitionealidnged an IRS summons issued pursuant
to a French request under the U.S.-France Theatsrguing that he was not a French resident
during the periods implicated by the French tax investigatiglazurek 271 F.3d at 231-32.
The Fifth Circuit rejected th argument because the petier improperly focused on the
legitimacy of the French investigation rathearththe legitimacy of # IRS’s compliance with
the Powell good faith requirements: “[tJo rebut tiR®well requirement, [petitioner] must show
that thelRSis acting in bad faith. As long as theSRcts in good faith, it need not also attest
to—much less prove—the good faith of the requesting natialdzurek 271 F.3d at 231.
Other courts have followed this reasoning and lie#d, in situations where the IRS issues a
summons on behalf of a foge country’s tax invegjation, the good faitlof the requesting
country is irrelevant as long as the IRS itsalfed in good faith in isgug the summons. See,
e.g, Villarreal v. United Statess24 F. App’x 419, 423 (10th Ci2013) (rejecting allegations of
a harassment campaign by the foreign tax authbetause that entity’s good faith “is irrelevant;
what matters is the IRS’s goodtfain issuing the summons.”)jidas, 238 F.3d at 1082 (“[T]he

IRS need not establish the goodHaof the requesting nation.”Kalra, 2014 WL 242763, at *3
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(“The Powell factors do not require the IRS to assess the adequacy of the [foreign tax
authority’s] tax practices or the scope of its tavestigation before issuing the summonses for
the requested information.”Guglielmi v. United State013 WL 1645718, at *2 (S.D.N.Y.

Apr. 15, 2013) (the IRS is not required to assadequacy of another country’s tax law or
practices, as such a requirement would “unwiselyessitate an inquiry into the propriety of the
[foreign tax authority’s] actionsinder [foreign] law”) (quotingMazurek 271 F.3d at 231-32);
United States v. HileyY2007 WL 2904056, at *3 (S.D. Cal. O2t.2007) (“The rievant question

is not whether the [foreign tax authorities] can impose an income tax upon [petitioner], but
whether the IRS issued itsmamonses in good faith.”).

Thus, whether Petitioner is a resident ddrtére, and whether the French tax authority has
resolved or will resolve the issue of Petitioner’sidency, is ultimately irrelevant to the issue
that is currently before the Court—whetherifR@ter has presented any specific facts to rebut
Respondent'sprima facie case that the IRS issued amsnons to Sherman in good faith.
Petitioner has not challenged the good faith ef RS in issuing the summons to Sherman, but
instead merely argues that the “concerns amngdhe judiciary’s defemce to the IRS summons
power * * * are at their nadir here” because therao domestic tax invégation involved. [16,

at 2.] Petitioner’'s assertions and arguments on this point do not satisfy his burden to rebut the

* Even if the good faith of the French tax intigation into Petitioner was relevant, Petitioner has not
presented the Court with any statement of facts puts¢adrocal Rule 56.1(a) to support his contentions
regarding his French residency. And, because Resptsdacts have been deemed admitted, the fact
that France's request to the IRS indicates that Petitioner is domiciled in France has been deemed
admitted. [See 12-1, §6.] The factual assestiin Petitioner's oppositioto Respondent’s motion
regarding his residency—including his explanatiorhisf premarital agreement with his wife, his Swiss
residency, and the tax treaty between France arnze&Sland and its effects on his French tax liability—

are almost entirely unsupported and do not help Petitioner meet his burden to rebut Respgmidant’s

facie case of good faith. Moreover, Petitioner does not even attempt to address Respondent’s contention
that the Euro transfers of intergstthe French tax authorities may fughject to French taxation separate

and apart from the issue of Petitioner’s residency. [12-1, at 8.]
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IRS’s good faith in issuing the summons, however, and thus are ultimately irrelevant. The Court
will not inquire into the propriety of France’sxtanvestigation into Petitioner’s liabilities, and
Petitioner has not met his burden to challengegtbod faith of the IRS summons to Sherman by
challenging the French investigation.SeeNet Promotion, Inc. v. United Stafe®012 WL
6015610, at *3 (D. Minn. Sept. 19. 2012) (“Whether Ratigr incurs French aome tax liability
has no effect on whether the IRS is actinggood faith to meet it®bligations under the
Treaty.”).
2. Compliance with Internal Revenue Code

In his original Petition, Petitioner objedts the IRS summons to Sherman on the basis
that the IRS did not comply witthe notice requirements of 1.R.€.7602(c)(1) and 8§ 7609(a)
[1, 11 7-9.] Petitioner did not raise these objectiartss opposition to Respondent’s motion or
otherwise address Respondentguements that all required adnsirative steps were satisfied.

Petitioner’s objections hereifféo successfully rebut thERS’s good faith in issuing the
summons to Sherman. First, Petitioner's argumegarding I.R.C. 8§ 7602(c)(1) fails because he
is not entitled to any advance notice of a tlpedty summons under thiscti®n of the Internal
Revenue Code. This section provides thalRfh employee “may not contact any person other
than the taxpayer with respect to the detertionaor collection of the tax liability of such
taxpayer without providing reasoriabnotice in advance to th&xpayer that contacts with

persons other than the taxpayer may be madeR.C. 8§ 7602(c)(1); see also 26 C.F.R.

® Petitioner’'s argument that the United States is raquiired under the U.S.-France Treaty to provide any
information to France that France could not obtain under its own laws is afep hadlp to Petitioner.

[See 1, at 3.] The U.S.-Frem Treaty states that its provisiosisould not be construed to impose on a
Contracting State the obligation “to supply information which is not obtainable under the laws or in the
normal course of the administration” of either Contirag State. U.S.-France Treaty, art. 27, 1 3(b). But
“even though it does nohandatethe exchange of information atrience with French law, neither does

the plain language of the Trediyrbid compliance with an otherwise proper treaty requeMazurek

271 F.3d at 233.
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8§ 301.7602-2(a). According to Paiiter, as the “taxpayer” htherefore should have been
notified by the IRS that a third party would be @mtéd in connection with an investigation into

his tax liability. But, as Responaiepoints out, “tax kbility” for purposes of this section “does

not include the liability forany tax imposed by any otherigdiction.” 26 C.F.R. § 301.7602-
2(c)(3)(C). The summons was issued to Sherman in relation to Petitioner’s potential tax liability
in France, not the United States, and therefotlees not fall into the relevant definition of “tax
liability” for purposes of this section. Therefotbe IRS was not required to notify Petitioner in
advance of a third party sunams under I.R.C. 8 7602(c)(1).

Second, Respondent has presented amplemsedof compliance with 1.R.C. § 7609(a)
that Petitioner has not challenged. I.R.C. § 760&@quires that any persadaentified in a third-
party summons to be given notice of that suunm*“within 3 days of the day on which such
service is made, but no later than the 23rd day before the day fixed in the summons as the day
upon which such record are to be examined.” A.R8 7609(a)(1). Notice isufficient if it is
sent via certified or registered mail to the lasown address of the person being given notice.
Id. 8 7609(a)(2). The summons at issue waseseon Sherman on June 1, 2017. [12, Exhibit 1
(Bjorvik Decl.), 12.] Notice was sent tthe two parties identifee within the summons—
Petitioner and Byline Bank—via certified maih June 2, 2017. [12, Exhibit 2 (Palacheck
Decl.), 19 9-10.] The notice totR®ner was sent to the French address for Petitioner provided
by the French government in itequest, after the IRS seaechits own databases for an
alternative address and found nonéd.,[f 8.] No more was reqed of the IRS to properly
serve Petitioner under the relevant portion of the Internal Revenue Codeid&e@38 F.3d at

1083-84 (IRS did not violate I.R.C. 8§ 7609 when iitsgotice of summons to the subject of a

13



foreign tax investigation to the address for thbjsct provided by foreign authorities as well as
to the subject’s last known addss in the IRS’s own database).
3. Attorney-Client Privilege

Petitioner also raises a privilege objectiorhis petition: Petitionestates that Sherman
is a law firm, and therefore some of the sumnadonm&terials are protected from disclosure by
attorney-client privilege.[See 1,  11.] Again, Petitioneddnot raise this objection in response
to Respondent’s motion, nor did he otherwisielrass Respondent’s arguments on this point.
Moreover, Petitioner's blanket asgen of privilege is insufficient to challenge the validity of
the IRS summons to Sherman. $&kudted States v. First State Bar@®1 F.2d 332, 335 (7th Cir.
1982) (rejecting blanket privilege dlenge to IRS summons); see also re Grand Jury
Proceedings220 F.3d 568, 571 (7th Cir. 200Q)nited States v. Lawless09 F.2d 485, 487 (7th
Cir. 1983) (“[A] blanket claim ofprivilege is unacceptable.”). Troperly assert a privilege,
Petitioner has the burden to “on a document-by-document basis * * * at least identify the general
nature of that document, the specific privildgeis claiming for that document, and facts which
establish all the eleemts of the privilege he is claimingFirst State Bank691 F.2d at 335; see
alsoUnited States v. BDO Seidm&87 F.3d 802, 811 (7th Cir. 2008The mere assertion of a
privilege is not enough; instead, a party that seéeknvoke the attorney-client privilege has the
burden of establishing all dafs essential elements.”Molifield v. United States909 F.2d 201,
204 (7th Cir. 1990) (rejecting chai of attorney-client privilegewith respect to documents
requested in IRS summons wheetitioner made blanket privilegclaim without setting forth
specific facts to support that clainBernhoft 666 F. Supp. 2d at 948 (petitioner’s “assertions of
blanket privilege, without any specific appliaatito each document, are no more than brief

conclusory summations that have been rejedtgdthe [Seventh Circuit] in prior privilege
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determinations”) (internal quotation marksdacitation omitted). Petitioner has not supported
his privilege claim with any facts from whichetfCourt could find a privilege attaches to the
documents that are requestedha summons. Petitioner does Bgen assert that Sherman was
retained as his attorney; he merely states 3h@rman is a law firm. [1f 11.] Petitioner also
states that “some” of the materials are prig@cfrom disclosure bythe privilege without
identifying which materials he @ims are privileged or why.ld.] Therefore, he has not met his
“heavy” burden of rebutting Respondenpsima facie case on this basis.2121 Arlington
Heights 109 F.3d at 1228ernhoft 666 F. Supp. 2d at 949.

In sum, Petitioner has failed to rebut fRS’s good faith in issuing the summons to
Sherman.
IV.  Conclusion

For the foregoing reasorRespondent’s motion [12] granted, and summary judgment

is granted in favor of Respondent. The Couttenter a final judgmerand close the case.

Date:March5, 2018 "fo%':' e ; ;/

RobertM. Dow, Jr.
Unhited States District Judge
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