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IN THE UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

LEE McCORKER, (#N73107), )
)
Petitioner, )
) CasdNo.17C 5613
V. )
)
JACQUELINE LASHBROOK, Warden, )
Menard Correctional Center, )
)
Respondent. )

MEMORANDUM OPINION AND ORDER

AMY J. ST. EVE, District Court Judge:

Before the Court is pro se Petitioner Lee Mdkao's petition for a wit of habeas corpus
brought pursuant to 28 U.S.C. § 2254(d)(1)r ke following reasons, the Court denies
Petitioner’s habeas petition and declines wifyeany issues for appeal under 28 U.S.C. §
2253(c)(2)! [R. 1]

BACKGROUND

When considering § 2254 habeas petitiondefal courts must presume as correct the
factual findings made by the last state coudéoide the case on the merits unless the habeas
petitioner rebuts those findings biear and convincing evidenc&ee28 U.S.C. § 2254(e)(1);
Hicks v. Hepp871 F.3d 513, 525 (7th Cir. 2017). Whéwtitioner has not provided clear and
convincing evidence to rebut this presumptite, following factual background is based on the

lllinois Appellate Court’s findings iPeople v. McCorkemNo. 1-11-1155, 2013 WL 3148996

1 petitioner’s reply brief was dumn or before January 17, 2018. To date, Petitioner has failed to
file his reply brief, althoughe filed a motion to amend hisbeas petition that the Court
addresses in this ruling.
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(1st Dist. June 18, 2013) (unpublishedgople v. McCorkeNo. 1-14-3624, 2016 IL App (1st)
1423624-U (1st Dist. July 11, 2016) (unpublished).
l. Factual Background

Evidence at Petitioner’s jury trial in ther@uit Court of Cook Countrevealed that at
about 10:30 p.m. on May 11, 2008, Retier and his girlfriend BetRickett were arguing in an
alley when Petitioner punchedcRett in the stomach and facPickett then fell to the ground
and appeared unconscious. Thereafter, Petitioner braced himself against a fence with both hands
and forcibly kicked Pickett in thface eight or more times withe heel of his shoe. Petitioner
walked away, but when Pickett made a gurgling@pohe returned to her and repeatedly stomped
on her head and face with his foot. Again, tReter walked away leaving Pickett lying on the
ground in the alley. Shortly before midnight, Petitiowent to his father and told him “I think |
killed Beth.” The following morning, Petitioner weto the police statiowith his father and
turned himself in for Pickett's murder.

After his jury trial and conviction, the Circuit Court of Cook County Judge held a
sentencing hearing. In aggraeat, the State submitted three ¥atimpact statements from
Pickett’s family and certified copies of Patitier’s prior convictions for armed robbery and
aggravated criminal sexual assault. TheeSaajued that Petitioner’s actions were mean,
vicious, and violent and that he should be secgd to life in prison. In mitigation, defense
counsel presented a portion of the videmfrPetitioner’s police interrogation showing him
crying and argued that Petitioner was truly remorseful. Defeasgnsel further highlighted
several notations in Petitionepsesentence investigation repaniluding that he grew up with
“an abusive mother and a drug-deglfather,” and that he was removed from his mother’s care

and raised by his father due to her abuseadttition, defense counseattd that Petitioner was



receiving psychiatric treatment and taking twadepressant medications. Defense counsel also
argued that Petitioner stad using drugs when he was 17-yeald and tried to stop, but began
using crack cocaine again when he met Pick&tter the sentencing hearing, the Circuit Court
concluded that Petitioner had led a crimina liivolving considerable violence and sentenced
him to a term of 50 years in prison.

. Procedural Background

On direct appeal to thditiois Appellate Court, Petitiomgby counsel, argued that his
sentence was excessive based on the sengecourt’s improper weighing of mitigating and
aggravating factors in violation of the llliroConstitution and lllinois case law. Petitioner
moved for leave to file a pro se supplemehbtaf arguing that: (1) he was denied his
constitutional right to a fair trial when the tr@urt refused to give jy instructions on self-
defense; (2) his trial counsel was constitutionadgffective for failing to preserve the issue of
the self-defense jury instructions in his postHm@tions; (3) his trial counsel was ineffective for
failing to present the affirmative defense off-gkdfense; and (4) he was denied his constitutional
right to a fair trial due to #hprosecution’s inflammatory and erroneous statements made in
opening and closingrguments.

The lllinois Appellate Court deed Petitioner leave to fileis pro se supplemental brief
because he was represented by counsel on agpadher, the lllinois Appiéate Court held that
Petitioner had forfeited review of his claim tleg sentence was excessive because he did not
file a motion to reconsider his sentence and did not establish plain error. Petitioner then filed a
pro se petition for rehearirtgat the Illinois Appellate Qurt denied on August 15, 2013.
Thereatfter, Petitioner filed a pro se petition f@avie to appeal (“PLA”) to the Supreme Court of

lllinois bringing the claims he asserted in his motion for leavepplement his counseled



appellate brief. The Supreme Court of lllinois denied Petitioner’s direct appeal PLA on January
29, 2014.

On August 22, 2014, Petitioner filed a prgpst-conviction petion pursuant to the
lllinois Post-Conviction Heamg Act, 725 ILCS 5/122-1et seq In his post-conviction petition,
Petitioner argued that his appellate counsel was constitutionally ineffective for failing to argue
that trial counsel was ineffective because he did not: (1) preserve the claim that the trial court
erred in denying his request for self-defense jasyructions; (2) object to the prosecution’s use
of inflammatory and egregious statementslenduring opening and cliog arguments; and (3)
fully develop a self-defense affirmative defense.

The Circuit Court of Cook County dismiskthe pro se post-conviction petition as
frivolous and patently without meriSee725 ILCS 5/122-2.1(2). AftePetitioner appealed the
dismissal of his post-conviction petition, on Redy 23, 2016, his appointed appellate counsel
filed a motion for leave to withdraw pursuant?ennsylvania v. Finley81 U.S. 551, 107 S. Ct.
1990, 95 L.Ed.2d 539 (1987). Petitioner fikegro se response to counsélisley motion in
which he included a new claim, namely, thatthiedl counsel rendered ineffective assistance of
counsel for not pursuing an insanity defenshe lllinois Appellate Gurt permitted counsel to
withdraw and affirmed the denial of Petitioreepost-conviction petitionPetitioner then filed a
post-conviction PLA with the Supreme Courtliiihois arguing thatis trial counsel was
constitutionally ineffective for failing to assem insanity defense. On November 23, 2016, the
Supreme Court of lllinois denid@ketitioner’s postonviction PLA.

[Il.  Habeas Petition
On July 31, 2017, Petitioner filed the preset & petition for a writ of habeas corpus.

Construing Petitioner’s pree allegations liberallysee Echols v. Crai@®55 F.3d 807, 812 (7th



Cir. 2017), he asserts that: (1) his senteneadgssive based on the sentencing court’s improper
weighing of mitigating and aggravating factaasd (2) his trial counsel was constitutionally
ineffective for failing to raise an insanity defende.his supplemental motion, Petitioner asserts
that he was denied his constitutional right to atfat when the trial court refused to give jury
instructions on self-defense.
LEGAL STANDARDS

Habeas Relief

Under the Antiterrorism and Effective Dedenalty Act of 1996 (“AEDPA”), the Court
cannot grant habeas relief unless the statd’salecision was contrarny, or an unreasonable
application of federal law clearbstablished by the Supreme Cousee Williams v. Taylo§29
U.S. 362, 402-03, 120 S. Ct. 1495, 146 L.Ed.2d 389 (2600no v. WachtendarB45 F.3d
328, 331 (7th Cir. 2017). The Supreme Courtdgdained that a seatcourt’s decision is
“contrary to” clearly established Supreme Cdawt “if the state court arrives at a conclusion
opposite to that reached by thisut on a question of law” or “the state court confronts facts
that are materially indistinguiable from a relevant Supreme@t precedent and arrives at a
result opposite to ours.Williams,529 U.S. at 405. Under tHenreasonable application”
prong, a habeas petitioner must demonstrateatttaiugh the state coudentified the correct
legal rule, it unreasonably applied the coliitng law to the facts of the caséd. at 407.
“Needless to say, the AEDPA standard of review dfficult standard, and it was meant to be.”
Baerv.Neal _ F.3d ___, 2018 WL 358029, at *4 (7th Cir. Jan. 11, 2018).
. Exhaustion and Procedural Default

“A federal habeas corpus petitioner is regdito exhaust his available state remedies

before seeking federal relieflisle v. PierceB32 F.3d 778, 785 (7th Cir. 2016) (citing 28



U.S.C. § 2254(b)(1)(A)). “Inherent in the habgasitioner’s obligation t@xhaust his state court
remedies before seeking relief in habeas corpukeiduty to fairly present his federal claims to
the state courts.King v. Pfister,834 F.3d 808, 815 (7th Cir. 2016) (citation omitted). More
specifically, a habeas petitioner must fully anidygpresent his federal claims through one full
round of state court review before files his federal habeas petitioBee O’Sullivan v.
Boerckel,526 U.S. 838, 845, 848, 119 S. Ct. 1728, 144 L.Ed.2d 1 (1999). If a habeas petitioner
fails to fully and fairly present his federal ¢fes through one full round of state court review, he
has procedurally defaulted his claimBabb v. Christiansor§55 F.3d 757, 765 (7th Cir. 2017).
Also, “a federal court may not review federal plaithat were procedurally defaulted in state
court — that is, claims that the state courtidé based on an adequated independent state
procedural rule.”Davila v. Davis 137 S. Ct. 2058, 2064 (2017).oPedural default precludes
federal courts from reviewing the nitsrof a petitioner’s habeas claim§homas v. Williams,

822 F.3d 378, 384 (7th Cir. 2016).

A habeas petitioner may overcome procedural default by demonstrating cause for the
default and actual prejudice or blgowing that the federal courfailure to consider the claim
would result in a fundamental miscarriage of justiSee House v. Beb47 U.S. 518, 536, 126
S. Ct. 2064, 165 L.Ed.2d 1 (2006). The SupremertCdefines cause sufficient to excuse
procedural default as “some objective factor extbtmthe defense” which prevents a petitioner
from pursuing his constitutiohalaim in state courtMurray v. Carrier,477 U.S. 478, 492, 106
S. Ct. 2639, 91 L.Ed.2d 397 (1986@hnson vioster,786 F.3d 501, 505 (7th Cir. 2015).
Prejudice means actual prejudice infecting ‘thntire trial with error of constitutional
dimensions.”Murray, 477 U.S. at 494 (citation omitted) fundamental miscarriage of justice

occurs when a habeas petitiomstablishes that “a constitutidnaolation has probably resulted



in the conviction of one o is actually innocent.’Id. at 496;see also Hicks v. Hepf71 F.3d
513, 531 (7th Cir. 2017).
ANALYSIS

Procedural Default

Respondent argues that Petiier's excessive sentence clagmprocedurally barred based
on the lllinois Appellate Court’s determinatioratiPetitioner had “forfeited” this claim for
failing to file a motion to reconsider his sentendthuhe trial court. Tealarify, “federal courts
will not review questions of federal law presehte a habeas petition when the state court’s
decision rests upon a state-law grotimat is independent of thederal question and adequate to
support the judgment[.JRichardson v. Griffin866 F.3d 836, 842 (7th Cir. 2017) (citation
omitted). “To be ‘adequate,’ state-law ground must be ‘a fityrestablished and regularly
followed state practice at the time it is appliedbdnelson v. Pfistei@11 F.3d 911, 917 (7th
Cir. 2016) (citation omittedsee also Crockett v. Butlé807 F.3d 160, 167 (7th Cir. 2015)
(federal courts “ask whetherehule invoked was ‘firmly establigd and regularly followed.™)
(citation omitted). A state law ground is ipdmdent “when the court actually relied on the
procedural bar as an independerti®#or its disposition of the casel’ee v. Foster750 F.3d
687, 693 (7th Cir. 2014) (citation omitted).idtwell-established unddlinois law that a
defendant forfeits appellate revief/his sentencing claim if heifato include it in a motion to
reconsider the sentencBee People v. Fort  N.E.2d __, 2017 WL 651954, at *3 (lll. Feb.
17, 2017) (citing lll. S.Ct. R. 615(a)). Moreayéhe lllinois Appellée Court relied on
Petitioner’s forfeiture in its deésion affirming his conwdtion and sentencelherefore, Petitioner

has procedurally defaulted his first habeas claim.



Second, Respondent argues that Petitioner procedurally defaulted his habeas claim that
trial counsel rendered ineffective assistance of counsel for fadirgjse an insanity defense
because he did not raise this claim in one complete round of state court réeiewlicks871
F.3d at 530 (“petitioner must ‘fidy present’ his constitutionalaims through at least one
complete round of the state’s established appakaiew process before presenting the claims to
a federal court for habeas review.”). Specificadlthough Petitioner madhis argument in his
Finley response brief and his post-conviction PLAHe Supreme Court of lllinois, he did not
raise it in his post-conviction petition tloe trial court in the first instancé&ee Smith v. Gaetz,
565 F.3d 346, 352 (7th Cir. 2009) (habeas petitiongeguired to raise thelaim at each level
of state court review: in his initial post-convictipatition before the trialaurt, in his appeal to
the lllinois Appellate Court,ra in his Petition for Leave #ppeal (PLA) to the lllinois
Supreme Court”). ThereforPgtitioner’s ineffective assistance claim based on the insanity
defense is procedurally defaulted.

Likewise, Petitioner’s habeas claim that thatwas denied hisastitutional right to a
fair trial when the trial court did not give self-defe jury instructions jgrocedurally defaulted
because the lllinois AppellateoGrt rejected this argument armdiependent and adequate state
law grounds. In particular, thiinois Appellate Court did natonsider this argument because
Petitioner raised it in his pro se supplemeatgiellate motion that the lllinois Appellate Court
rejected because Petitioner was represented by colBeateople v. Williams97 1ll. 2d 252,
267 (1983) (Under lllinois law “a defendant hasright to both self-e€presentation and the
assistance of counsel'Yee also People v. Ser57 Ill.App.3d 806, 815 (2d Dist. 2005) (“An
accused has the right either to have coungeésent him or to represent himself; but a

defendant has no right both to self-represemadind the assistance of counsel”). As the



Seventh Circuit recently explained, “the state dppeecourt applied its geeral rule that hybrid
representation is disfavored and declinedceat [petitioner’s] pro sbrief because he was
represented by counsel. Thatsaan independent and adequsttge ground of decision and
precludes federal habeas review[Glemons v. Pfiste845 F.3d 816, 820 (7th Cir. 2017).
Petitioner has therefore procediyaefaulted this claim.

In order for the Court to reach the meatghese procedurally defaulted claims,
Petitioner must demonstrate cause for the defanatactual prejudice @how that the Court’s
failure to consider the claimauld result in a fundamental maerriage of justice. Although
“[m]eritorious claims of ineffetive assistance can excuse a pdural default,” the ineffective
assistance of counsel claims “must themselves be preseiReghardson v. Lemk&45 F.3d
258, 272 (7th Cir. 2014). In other words, Retier cannot use his claims of ineffective
assistance of counsel to excuse his procedigfalult because th#imois Appellate Court
concluded that he had forfeited these cldiondailing to raise them on direct appe&ee Bolton
v. Akpore,730 F.3d 685, 697 (7th Cir. 201Bromotor v. Pollard 628 F.3d 878, 887 (7th Cir.
2010). In any event, Petitiondoes not argue cause and prejudioedoes he argue that the
fundamental miscarriage of jirse exception applies under thectimstances. Accordingly, the
Court does not reach the mewtsthese habeas claims.

. Non-Cognizable Claim

Moreover, Petitioner’s first habeas claim that sentence was exceasin violation of
the lllinois Constitution and Illingi case law also fails becausgsihot cognizable on habeas
review. As the Seventh Circuit instructs, “fral habeas corpus relief is not available to
correct perceived errs of state law.”Crockett v. Butler807 F.3d 160, 168 (7th Cir. 2015ge

also Estelle v. McGuirg02 U.S. 62, 67, 112 S. Ct. 475, 116 L.Ed.2d 385 (1991) (“habeas



corpus relief does not lie forrers of state law”). Simplput, Petitioner’s argument focuses on
the state court’s violation state — not federal — lawVilson v. Corcoran562 U.S. 1, 5, 131 S.
Ct. 13, 178 L.Ed.2d 276 (2010) (“it is only noncompliance Vetterallaw that renders a State’s
criminal jJudgment susceptible to collateral attackhe federal courts”) (emphasis in original).
As such, Petitioner’s excessive sentence clainoiognizable on collatal review, and thus
the Court cannot determine the merits of this claBae King834 F.3d at 814 (“[i]t is well-
established that on habeas review, a federat cannot disagree with a state court’s resolution
of an issue of state law”).
[I1.  Certificate of Appealability

Under the 2009 Amendments to Ruled)l¢f the Rules Governing Section 2254
Proceedings, the “district court must issue or dewgrtificate of appealdity when it enters a
final order adverse to the ap@it.” Accordingly, the Court nat determine whether to grant
Petitioner a certificate of appeadility pursuant to 28 U.S.C.Z253(c)(2) in the present ruling.
Simply put, a habeas petitioner does not have thdwbgight to appeal a district court’s denial
of his habeas petition, rather, he must fiegjuest a certificatof appealability.See Miller-El v.
Cockrell,537 U.S. 322, 335, 123 S. Ct. 1029, 1039, 154 L.Ed.2d 931 (20083s-Ramirez v.
Foster,811 F.3d 861, 865 (7th Cir. 201@er curiam). A habeas fiteoner is entitled to a
certificate of appealability onlf he can make a substantsdowing of the denial of a
constitutional right.See Miller-EI,537 U.S. at 336; 28 U.S.C. § 2253(c)(2). In cases where a
district court denies a habeas claim on procedural grounds, a certifieateealability should
issue only if the petitioner sha@what (1) jurists of reasonowld find it debatable whether the

petition states a valid claim of the denial afamstitutional right, and (2) jurists of reason would

10



find it debatable whether the district cowas correct in its procedural rulinglack v.
McDaniel 529 U.S. 473, 485, 120 S. Ct. 1595, 146 L.Ed.2d 542 (2000).

Here, Petitioner has not estishked that reasonable jurist®uld debate that his claim
based on Illinois sentencing law is not cognieainh habeas review. &ddition, a reasonable
jurist would not conclude the Court erred ifing that Petitioner had procedurally defaulted
habeas claims based on his excessive sentiecalleged ineffective assistance of counsel, and
the self-defense jury instructionSee idat 484 (“Where a plain predural bar is present and
the district court is correct iavoke it to dispose of the case,’&tblaim is not debatable). As
such, the Court declines to tisr any issues for appeabee28 U.S.C. § 2253(c)(2).

CONCLUSION
For these reasons, the Court denies Petitmpetition for a writ ofhabeas corpus and

declines to certify any issues for appe@ee28 U.S.C. 88 2253(c){22254(d)(1).

AMY . -EA{. /& a

United States Bistrict Judge

Dated: January 26, 2018

ENIERED
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