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MEMORANDUM OPINION AND ORDER

In September 2016, American Airlines debutedv uniforms, the first in nearly 30 years,
for its above-the-wing workforce. Soon after ttalout, pilots and fght attendants began
reporting a variety of health issues linked te tmiforms, including skin rashes, vertigo, and
respiratory problems. American represented that the uniforms were safe, but as the number of
complaints continued to rise, the company pegdigmployees to weaiternative uniforms and
ultimately announced that it would terminate dtstract with the uniform manufacturer, Twin
Hill, as of 2020. In evaluating Amerigs motion to dismiss the First Amended Complaitite
Court found that the plaintiffs could not bring tort claims against American outside of the
applicable workers’ compensation regimes because hleynot demonstrated that American
knew with requisité'substantialcertainty that any particular employees, much less the named
plaintiffs, would be harmed by the Twin Hill uniforms.

In the Second Amended Compla{(i6AC”), the plaintiffs continu¢o press intentional
tort claims against American (and Twin Hill) on bilod all employees exposed to the Twin Hill
uniforms, but they also seek to clélae “substantial certaintydbstacle by asserting claims based
on a smaller group of emplegs who were “proximity reactors” to the uniformtiat is, who
reacted to the Twin Hill uniforms when theyere near someone wearing one, even if they

themselves wore an alternative uniferrand who reported their adverse reactions to American

! The SAC asserts claims against American Airlines, Inc. and three affiliated companies:
American Airlines Group, Inc., PSA Airlines, Inand Envoy Air, Inc. They are referred to herein
collectively as “American.” As to PSA Airlineand Envoy Airlines, the motion to dismiss relies
entirely on the arguments as to American Aesninc. As to American Airlines Group, Inc., the
motion asserts that the complaint should be dismiigsethe same reasons and also because it is
a holding company with no employees or operatanmd so had no role in the introduction of the
new Twin Hill uniforms. In assessing a motiondismiss, however, this Court cannot rely on
assertions of fact outside the pleadings, sodhound does not warrant dismissal of the SAC as
to American Airlines Group, Inc.
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and continued to have reactiaiosthe Twin Hill uniforms at work. In addition, the SAC adds a
fraud claim against American alleging that itstdy represented the safety of the Twin Hill
uniforms.

American has moved to dismiss the SAC asradpiling to adequately allege substantial
certainty and asserting that the plaintiffs contit have relied on any statements by American
about the safety of the uniforms because thagl been exposed to the uniforms before the
statements were made. With respect to proximégctor plaintiffs who reported the health
problems they were experiencing to American, @Goeirt finds that the plaintiffs have plausibly
shown that American knew harm was substantially certain to result from requiring them to work
in proximity to others wearing the Twin Hill Unrms. That knowledge is sufficient to overcome
workers’ compensation ekisivity in several states and, therefore, the SAC states a plausible claim
to relief as to proximity reactodgintiffs who reside in those stateThe Court also concludes that
the SAC plausibly alleges that certain plaintiffse@® on American’s statements in continuing to
wear the uniforms and as to such plaintiffs ¢fere also states a plausible claim for fraud.
Otherwise, the motion to dismiss is granted.

BACKGROUND

The Second Amended Complaint has swotlersome 717 paragraphs setting forth the

claims of 80 named plaintifThe Court accepts the truth of well-pleaded (that is, nonconclusory)

facts alleged in the SAC for purposes of thigiomg but this background section focuses on the

2 Per the parties’ stipulatioseeECF No. 128, the plaintiffs have filed appendices to the
SAC adding new plaintiffs. Paragraphs numbexbove 486 are included in these appendies.
ECF Nos. 122 (11 487-519), 139 (11 520-25), 148 (11 526-40), 154 (11 541-71), 166 (11 572-84),
169 (11 585-637), 176 (11 638-57), 179 (11 658-B83, (11 669-717). Appendices AA and BB,
pertaining to plaintiffs Howard and Seiber, tain duplicate paragraphs 1 572-74, ECF No. 166.
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facts most relevant to the new theories (proximggction and fraud) advanced against American
in the SAC.

1. The Initial Testing ofthe Twin Hill Uniforms

In 2013, American selected Twin Hill to manui@@ a new line of uniforms for its flight
attendants, pilots, and servicesats. SAC 11 71, 73, ECF No. $8ior to Twin Hill's selection,
the Allied Pilots Associatiof*APA”) asked that Americafmot select Twin Hill because of its
history and the dangers TwinlHiniforms could pose to Amaran’s 70,000 person workforce,”
id. 181, as “[s]ubstantial numbeo$ employees of Alaska Airlineas well as employees at UPS,
Southwest and NetJet had all previously complaatsxut their Twin Hilluniforms causing them
ill-health,” id. § 79. American conducted two initial weartgesf the new Twin Hill uniforms, the
first in early 2015 and the second in ed@16, and two rounds of testing with product testing
company Intertek. In the early wear tests, some testers reported skin rashes and respiratory issues.
Id. § 111. In response to a letter from OSHA, Amani©ccupational Health and Safety official
Michael Hodes acknowledged that during the firsamwiest a “small number of participants
reported developing physical symptoms while wearing the uniforidsf 270, and that their
symptoms were not limited to skin conditionst bilso included “migraines, nausea, [and] sinus
problems,’id. 1 269.

In response to the first wear test, American sought out Intertek to test uniform fabric
samples, both worn and unworn, fohemicals that might provoke skin reactidnigl. § 122. In
its first report, dated April 1, 2015, Intertek foumdtotal of 59 chemicals in the garmehts,

including six that it could not identifyd. § 131. Four chemicals that had sensitization potential,

3 Intertek tested 24 sample garments fouhd between zero and three chemicals with
irritation or sensitization potential on the various garments.

4



Case: 1:17-cv-05648 Document #: 185 Filed: 04/22/20 Page 5 of 49 PagelD #:2480

two of which could also be irritantsyere found in four garments; ten of the identified chemicals
had irritation potential but were not known to densitizers. Of the twenty-four fabric samples
tested, sensitizers or irritants appeared inuevef them, including four of five worn samples.
Intertek Report 1 at 7-9, ECF No. 108-1. Intertek concluded in its first report that while irritants
were present in the fabrics, the concentratiorthege chemicals would need to be quantified, as

it is “unlikely that very low exposures to tairritants from the fabric would cause a radt. at

10.

The second Intertek report, published April 5, 2016, found three chemicals with
sensitization potential and eleven with irritation potenti@nly those chemicals that were clearly
identified with a corresponding [Chemical Abstracts Servieghber were assessed” for their
sensitization or irritation risk, though the reporticgaded that several unidentified chemicals were
detected in the fabric sampléscluding “aromatic nitriles.'Intertek Report 2 at 9, 12, ECF No.
108-2. The sensitization or irritation potential of tnedemicals could not be ruled out without
more specifically identifying them, but the repstates that “the limited information available
suggests that ‘aromatic nitriles’ are unlikely be irritants or sensitizers” at the observed
concentrationdd. at 15.

Both Intertek reports focused on the risk otation or sensitization based on direct skin
contact, rather than respiratory or other symptommoximity reactions. The plaintiffs allege that

wearing “the new uniforms over time can cause the relddshamicals] into the cabin air where

4 Intertek’s report distinguishes between senditireresponses, in which a skin rash would
occur “in individuals whdhave been previously exposed to the chemical and have developed an
allergy to it,” and an irritant &ct, which “would be expected txcur in most individuals when
the concentration of the irritant is higimough.” Intertek Report 1 at 5, ECF No. 108Most
textile rashes are caused by sepsit rather than irritantsgbause the “amount of a chemical
released from a fabric is likely to be very smalidl”

5
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it can combine with other vapors causedhsyother chemicals in the new uniformSAC | 237.
Once exposed to sensitizers in the uniforms,SAE alleges, employees risk reactions to even
small amounts of these chemicals in everyday ¢loaisl items like shaving cream or cosmetics,
id. 1 152, and because the chemicals have a cunrikfiect with additional exposure, the SAC
alleges that certain individuals “are only justw starting to react, even though they hewen

the uniforms without incident for almost two yearisl,”| 243.

The SAC alleges that management at Amerivarked to downplay concerns about the
uniforms, see id.| 215 but internally expressed concetmat “benzyl benzoate was in ‘both
sweaters and tailored garments, vihis considered a sensitizer and could result in an allergic
response in certain peopleid. T 217. In August 2016, as complaints from employees mounted,
American Vice President of Flight Service HacAdler forwarded aremail to his colleagues
reporting that [tlhe groundswell is growing . . . We are going to have to set a process to respond
to these emails as | cannot keep up with the volumée 1d..q 173.

2. The Introduction and Americais Response to Complaints about the New Uniforms

American officially debuted # new uniforms on September 19, 20i&. 1 187. By
September 29, the s&ociation of Professional Flight Attendants P®A’) had received 400
adverse reaction reports from flight attendalaksY 193. In response to these complaints, the SAC
alleges that American officials downplayed or rhe@cterized the results of the wear tests to
present a rosier view of the fmims. When one employee wrote to American to complain of
uniform-related symptoms, Mitchell Moss, astherwise unidentified American employee
allegedlyresponded that “none” of the wear testers &éaedback that they were overly itchy,
caused rashes oesulted in headaches” thoughme wear testers had reported such isddes.

1 235.When another complained that a sweater fivasedibly uncomfortable against the skin,”
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Adler replied on behalf of American tHdgo]ver 70,000 individuals are involved with this program
and there are no complaints from work groups other than flight attefiddn{s191, though pilots
had also complained about the Twiitl Hniforms from the first wear tesgee id{ 297 (American
manager Brady Byrnéglaimed that wear testers never reported problé¢Arsother American
manager]corrected him, stating that ‘we had some complaints from pilots after the first wear
test...”).

Similarly, the SAC alleges that American regneted at multiple junctures that the Twin
Hill uniforms complied with safety standardg by Oeko-Tex, a private certification entity that
conducts proprietary testing and siteshold safety levels for 100 chemicals in garmé&ds.id.

19 227, 299. While 12 of the 14 factories that manufadtthre Twin Hill uniforms had Oeko-Tex
certifications,id. 19 170, 415, the SAC asserts that the fabricnea®eko-Tex certified and that
Oeko-Tex declined to perform postproduction tegtf the uniforms because garments cannot be
proven safe once the manufacturing process is comfde® 98, 151. After the second Intertek
report was released, American management askether the factories had up-to-date Oeko-Tex
certifications, or whether these certi#ftes had expired. &ording to the SAC;American’s
Byrnes wrote to Szparag& Twin Hill: ‘This is veryserious. We need to squash employee concern
immediately, and it would seem these ceagéifes should be readily available ... no@” | 163.

A few weeksafter the rollout, on October 6, 20M&merican “formally recognized. . the
health concerns raised by Flight Attendants Waee reported experiencing adverse reactions and
symptoms as a result of wearing the new uniforich. 200. In response, American established a
call center to field complaints about the uniforpesmitted employees to wear the old uniform or
purchase their own off-the-rack approximationsioiform pieces, and agreed to further garment

testing.See idf 201, 245.
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The APFA conducted its own garment testamgl reported to American on November 26,
2016 that it had found levels of cadmium in the Tt uniforms above the Oeko-Tex limit, in
addition to detectable levels of several chersidhbht had not been reported by Intertek. The
president of APFA also wrotthat “although the additional toxins were not above the maximum
allowable values according to the Oeko-Tex gtads, when acting synergistically together, can
make exposure at lower levedgnificantly more toxic.”ld.  251. The APFA asked American
senior management to fully recall the Twin Hillifianms to protect employees reacting directly to
the uniform as well as proximity reactotd. § 264. /s of November 28, 2016, American “had
received 1,415 unique calls to its call center sdbupmployees to report reaction problems with
the uniforms.”Id. { 253. Notwithstanding these reports, on November 30, 2016 American
communicated to its employees that the uniforms had ‘ipeenen safe.ld. | 255.

3. Proximity Reaction Claims

Employees who have complained to Ameri@bout health issues with the Twin Hill
uniforms fall into two broad and overlapping @aiges: those who claim to react to the uniform
while wearing it, and those who claim to react wiiegy are near coworkers wearing the Twin
Hill uniforms, “as in the way people with [a] peanut allergy readt,Y 206. The latter group, the
“proximity reactors,” alsancludes those who claim to have rgaes when they come into contact
with the same work surfaces as their Twin Hill uniforrearing counterparts, including “company
lounges, vans, jump seats, or crew sleeping bunks on thé&ngplanes.'ld.  247. According
to the plaintiffs’ review of American’s ternal communications, an estimated 14,000 employees
have elected to wear an aftative to the Twin Hill uniform, and at least 3,500 are proximity
reactors.ld. 114. More than half of American’s 15,000qts “have certified, by nhame and in

writing to American, that they are havihgalth problems with the Twin Hill uniforsy’ in order
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to obtain an alternative uniforrBee idf{ 15, 328-29.

Nearly all of the proximity reactor plaintifigeport that they initially experienced direct
reactions from wearing the Twin Hill uniform, gahed to an alternative uniform, and continued
to have proximity reactions while working wittwin Hill-wearing colleagues. Several proximity
reactors also reported that their symptoms subsided during periods when they were not being
exposed to the Twin Hill uniforms: Plaintiff Rafbe for example, dev@ped minor itching after
a month or two of wearing the Twin Hill uniforemd switched to an alternative uniform in 2018.
Id. 1 600-02. She switched back to the Twin Hill uniform in 2019, believing that she may have
overreacted to her initiaritation, but allegedlypbegan “feeling fatigue, her heart would race, and
she would get nauseatedhen she wore itd.  603. In August 2019, the SAC alleg&3laintiff
Roberts stopped wearing the Twin Hill uniform for five days because she could not work. During
this time, when she was not being exposeddarthin Hill uniforms, shdegan to get betterld.
1 606. When she returned to work, Plaintiff Robaritsally wore the Twin Hill uniform and felt
ill again; on the second leg of the trip, &&wvthough she was not wearing the Twin Hill uniform,
while around those who were wearing Twin Hidrments, her symptoms got worskl” | 607.
Similarly, Plaintiff Dena Catan received her TwHiill uniform in October 2016; the SAC alleges
that after tryng on the uniform and hanging it up in tigng room, for “the next two weeks she
suffered from a cascade of health issues, alllo€h stopped when the uniforms were removed to
the garage.Id. 1 368 Plaintiff Sibai’s symptomgemporarily subsided when she went on vacation
and stopped wearing the uniform for a few ddgs{ 673.Plaintiff Heirlmeier also “began to feel

better once she discontinued wearing” the Tiith uniform in late 2017, though “she still reacts

® Plaintiff Behnke alleges only proximity reactigstie “never wore the Twin Hill uniforms
to work” but nevertheless “experienced adeersactions when she worked around others who
wore the Twin Hill uniforms.1d.  376.
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to the uniforms by just being aned or coming into contact with others wearing the uniforiah.”
1 645.

According to the SAC, many proximity reactor plaintiffs sought treatment from their
personal doctors: [&ntiff Chester sent her managerdactor’'s note “indicating that she was
suffering respiratory issues allegedly causedheyuniforms and recommending that she not fly
international flights.”ld. § 370. Plaintiff Jennifer Johnson, wimre the Twin Hill uniform for
approximately four months beginning in August 20d8veloped a lump in her neck in August
2019. According to the SAC, her doctold her “that her lumps were likely caused by chemical
exposures due to the Twin Hill uniformdd. {1 587-89, 595. Plaintiff Averill reports that she has
developed rashes and thyroid and respiratory is§les states that her physician advised her to
stop wearing the Twin Hill uniformd. 1 613-17. Plaintiff lvers reported that she first wore the
Twin Hill uniform on a work trip to South Amia; after a three-hour sleep break, she could not
open her eyes, and when she could, her vision was bldrr§.651. She saw her primary care
doctor and was referred to an eye speciali$ip \wetermined that she was having an allergic
reaction and instructed her “to avoid tin@forms and remove them from her houded.”{ 656.
After a particularly severe “asthntite attack” at work in August 2018, Plaintiff Thomas
experienced respiratory failure and was placesl medically induced coma for a weék.§ 710.
The SAC alleges that Plaintiff Th@s continued to have reactichast being in the vicinity of
others wearing the Twin Hill uniformsafter this incidentld. § 716.

Plaintiff Coulter alleges that she developedes when she first wore the Twin Hill
uniform, and since switching to an alternativeiform has had respiratory symptoms as a
proximity reaction.ld. 1 624-28. The SAC states that in May 2017, Plaintiff Coulter saw an

allergist and tested negative for every allerggested, though the number of tested allergens is not

10
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specified. She reports that her symptoms getevatsvork, but subside when she returns home.
Id. 19 629, 632. When Plaintiff Coulter filed an Injury on Duty report for her proximity reactions,
the SAC states, “AA told Plaintiff Coulter to get a flu shadl.”{ 635.

As an exhibit to the SAC, the plaintiffs imcle a 2018 study by researchers at the Harvard
T.H. Chan School of Public Health of Alaskarlikies flight attendants during a period in which
new Twin Hill uniforms were imbduced and flight attendants sedfported “skin reactions, hair
loss, breathing problems, thyroid dysfunction, hebdag fatigue, and chemical sensitivity.”
McNeely et al. Study at 2, ECF No. 98-1. Thadst notes that flight attendants might be
particularly prone to irritation, as “[f]light s#ndants are exposed to an unusual occupational
environment, which includes varioas contaminants” and “studie$aircraft cabin environments
have found harmful compounds released fromhahgt and upholstery because of interactions with
ozone in flight.”ld. at 7.

4. Proximity Reaction Complaits to American Management

The SAC alleges that employees complairegdproximity reactions to both senior
American executives and to their direct masragand supervisors. One American employee wrote
to several members of American’s upg@rel management team, including President Robert
Isom, describing her proximity reactions and stating “we cannot work around others in the greys
[Twin Hill uniforms]. Giving those with reactionsnother option will not fix this problem. The
issue here is toxins in the material, not the typmaterial.” Internally, American VP Jill Surdek
“‘commented that there is going to be ‘continuedseblike this . . . and then suggested that
American offer leaves of absee for such employeesSAC 11 308-10. Another proximity reactor
wrote to American management to complain“sky high” thyroid levels and “asthma type”

reactions, asking American: “What are youmdpito protect me from the exposure via my

11



Case: 1:17-cv-05648 Document #: 185 Filed: 04/22/20 Page 12 of 49 PagelD #:2487

coworkers? Sharing a jumpseat? Sitting in the cockpit for lav bredkis™] 324. Lauren
Nalbandian of the APA wrote to American management on May 17, 2017, stategstill
believe that all pilots should be provided wahnew [brand of] uniform for safety reasons.
Replacing only a few uniforms doesn’t solve the peabbf a pilot reacting to the other pilot(s) in
the cockpit wearing the uniform. The only wayréoedy this is to replace all of the uniforms due
to the close proximity and confined quarters in which we wddk.{ 331.

Several of the plaintiffs state that they repdrtheir proximity reactions to their managers
or filed Injury on Duty reports numerous times oaeperiod of months. Plaintiff Joy submitted
Injury on Duty reports in October 2016 andJvember 2017 and emaildter Flight Service
Manager about her proximitgactions on October 22, 2016, November 6, 2016, and January 24,
2017.1d. 1 388. The SAC states that she took unpaid leave in February 2017 to recuperate, but
after returning to work filed another Injury on Duty report on March 22, 2d1Plaintiff Thierry
filed Injury on Duty reports in Decemb2016, January 2017, and February 2017, and spoke to
her manager about her proximity reaos in February, March, and April 201d.  521. Plaintiff
Cherie Anderson reported her proximrmgactions in March 2017 and January 20#49.9 539.
After reporting her reactions every few month2017, the SAC alleges that in 2018 Plaintiff
Vera asked hetFlight Service Manager that it betated that she was having reactions to the
Twin Hill uniforms so that it would not be caflento question why she was not wearing the Twin
Hill uniform. This was done prior to transferring [hés]another base of operationgd: I 390.
Several of the plaintiffs who lalge proximity reactions havequested or taken FMLA leaviel.

19 373 (Preston), 381 (Maginn), 392 (Jones), 591 (J. Johnson), 691 (Oliver), 714 (Thomas).

5. American’s Reaction to Proximity Complaints

The plaintiffs allege that while American svaware of proximity reactors, it never did

12
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anything to “understand andiagnose” their reactions and has not granted any workers’
compensation claims for uniform reactidnkl. 1§ 322-23.The plaintiffs allege that “in the
beginning American’s #house doctors were concluding that the uniforms were causing injuries
but were quickly quelled” by pressure from upfmrel managementee id.f 207. For at least
one proximity reactor, the pldiffs allege that “American’s ow doctors concluded that he was
‘not able to work around curreahiforms,” and was having a ‘reactitm[a] chemical substance.”
Id. § 275.

In addition, the plaintiffs allege that Amean has interfered with certain proximity

reactors’ attempts to mitigate their own reactioR&intiff Joe Catan, a pilot, reported his

proximity reactions in writing at leashree times, beginning in February 201d. { 351. He

® On this point, the Court reiterates that the iftiéfs’ success (or lackhereof) in litigating
their workers’ compensation claims .. has nothing to do with an analysis of the scope of the
statutory preemption of state tort law by a state workers’ compensation progftam.”Op. &
Order at 11, ECF No. 96. There is, moreoverpaoseinconsistency between opposing a claim
of workplace injury advanced by a workera worker's compensation proceeding by arguing that
the claimed injury was not incurred on duty amdoking worker’'s compensation exclusivity in
opposing the worker’s civil clainBee, e.g.Tractor Supply Co. v. Ken®66 So. 2d 978, 981 (Fla.
Dist. Ct. App. 2007§‘T here is no irreconcilable conflict ingdlemployer here raising a pre-existing
medical condition defense to[@orkers’ compensationglaim, but asserting it is, nevertheless,
insulated from a civil suit). The former is a merits argument (is the employer responsible for the
injury); the other, an assertion regarding thprapriate forum in whiclthe merits question must
be resolved. This case illustrates the pointplaetiffs claim that American intentionally injured
them in the workplace by exposing them to Tivein Hill uniforms; American responds that a
claim of workplace injury must be heard inwerker's compensation proceeding (the forum
argument). It is not inconsistent for Amext to maintain in the worker's compensation
proceeding that the employee failed to show thatuniform caused the harm rather than some
cause unrelated to the workplace (the mergsiment). American’s argument does not deny any
employee a forum; it simply takesetlview that “injury on duty” (I0OD) @dims relating to the
uniforms be presented in the forum in which all other IOD claims are heard. In any event, while
the SAC alleges that American’s insurer has bestly denied IOD claims relating to the Twin
Hill uniforms on the ground that the injurieleged were not workplace injurieseg e.q.SAC
1207), neither the SAC nor the plaintiffs’ briefpogt the outcome of any proceedings contesting
such determinations, nor do they provide any smsciélating to the arguments advanced in any
such proceedings. In short, the plaintiffs have presented sufficient information to support an
estoppel argument as to any specific plaintiff, much less as to all members of the putative classes.

13
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experienced an asthma-like proximity reactioropto a flight in August 2017 and delayed his
departure for 20 minutes for safety reasahsf{ 354-55. American grounded him for six months
after this incident, and later graded him again for a month, the SAC states, “on the pretext that
he had bullied a fellow crew member into wearing fiavin Hill garments in Captain Catan’s
cockpit,” id. 1 357, 359. In September 2018, Plairfifftan’s First Officer allegedly offered to
purchase (and Catan offered to pay for) an altemaniform to wear when flying with hind.

1 361. The Chief Pilot at LaGuardia airport agreethis arrangement, but the Director of Flight
Operations NYC contacted the First Officer and instructed him to wear the Twin Hill uniform
when working with Plaintiff Catan, notwithstanding hisxinoity reactions and American’s policy
that any employee may choosewear an alternative unifornhd.  362. The Director allegedly
told Plaintiff Catan that “the First Officer would be wewsy a Twin Hill uniform and that Captain
Catan should call in sk if necessary.1d. § 363.

Other plaintiffs report similar responsespimximity reactions from American officials.
Plaintiff Julie Burke, a flighattendant, called her manageduly 2018 to “discuss a confrontation
with a colleague regarding her wearing an alternative uniform after infotmsgolleague [that]
she would like to keep an arm’s diste away” to prevent proximity reactiond. | 375. Her
manager instructed her “not tokasther employees to stay ames distance away” and told her
“she should tell her colleagues thedr ‘body is inadequate,” andathit was her fault she was
having issues being in proximity to the unifornhd. Moreover, the SAC states, the manager
“informed her that she would be temmated if she could not perfor@ll her duties in close
proximity with other Flight Attendants wearing Twin Hillldd. When Plaintiff Snow reported
proximity reactions to her manager, the managkt her to “just suffer through it.Id. 9 488.

Plaintiff Kresko reported her proximity reactionstb@ Twin Hill uniform to the Flight Office in

14
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May 2018 and asked whether the office had anreltase tie available; despite “being told just
moments prior she was reacting to the uniformsFtight Office handed her a Twin Hill tield.
1 391. Similarly, Plaintiff lvers’ supervisor asked hemvear a Twin Hill uniform scarf rather than
the alternative scarf she had been wearni®gpite her previously reported reactiokas. 654.
Plaintiff Sibai switched to an alternative unifoin October 2017 but reportedly felt harassed by
management for not wearing the Twin Hiliform; despite being awarof her reactions, “her
manager told her that a supervisor had diretitatl Plaintiff Sibai stop wearing her alternative
shirt and sweaterId. 1 679.Plaintiff Lherisson was allegedly also “admonished by a supervisor
for not being in the approved uniform” despite her reactichg] 700.

6. Post-Rollout Testing by NIOSH

In 2018, the National Institute for OccupatioBalfety and Health (NIOSH) issued a report
in response to a request fr@an unidentified American empleg for a health hazard evaluation
“regarding symptoms attributed to uniforms introduced from May to September 20TBSH
Letter at 1, ECF No. 98-2. NIOSH collected infaton from American, Twin Hill, and the APFA,
reviewed laboratory textile tesfy results, examined Americanog of OSHA reports and the
APFA'’s deidentified database of employee symptom reports from August 11, 2016 to May 2,
2017, and spoke with 50 American employees.

NIOSH reviewed American’s OSHA logs of wer&lated injuries and ilinesses from 2015,
2016, and the first four months of 2017. While thesxe “no skin disorder entries documented
on the 2015 OSHA logs,” in 2016, all but one American reported at least one skin disorder
entry that was allegedly related to the new unifoftN$OSH Reportt 5, ECF No. 98-2. In total,

the 2016 OSHA logs contained 87 skin disordernen{i8% of the total entries), of which 83 (95%

" The one remaining hub, JFK, had only one OSHA entry for the year.
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of 87) were reported to be related to the uniforms. The report indicates that all but two of the skin
entries reported to be related to the umiferwere reported on or after the September 9, 2016
rollout date, and that the other two were reported on June 28 and August 8, 2016, after the Twin
Hill uniforms had begun to bestributed. In the first four months of 2017, 13 skin disorder entries
were reported, all of which were allegedly retate the Twin Hill uniform. The 2015 OSHA logs

show 14 reported respiratory conditions, none of tviaiere reported to be related to the uniform.

In 2016, 68 respiratory complaints were made (6%bheftotal entries for the year), of which 27
(roughly 40%) were attributed to the uniform. From January to April 2017, 39 respiratory
conditions were reported, of which 18 (46%) were attributed to the uniftdms.

NIOSH found evidence in the literature thabthreshold concentrations of irritants can
have additive effects and lead to a reactaond acknowledged the diffitty of detecting newer
textile allergens, noting that garment testing mayidentify these chemicals. The report also
suggested that flight attendants may be unigsesceptible to certain conditions because of the
“cabin environment itself (e.g., cabin pressure and relatimaidity), contaminants in the cabin
air (e.g., ozone, pesticides, constituents mgime lubricating oils, and hydraulic fluids), and
physiologic stressors (e.g., fatigue, cramppdce, and disrupted circadian rhythm#&).”at 11-
12. The report cites senas studies of “reported eye and respiratory symptoms among flight
attendants” and notes that studies fght attendants and airlineabin crew found significantly
higher rates of self-reported eye (10%-12%)ends1%-16%), throat (7.5%), fatigue (18%), and
hand skin symptoms (11%) when comparedtteer working women or to office workerdd. at
11.

Ultimately, however, the NIOSH report found that tinesults of the uniform samples

testing did not reveal a pattern of chemicaiatal contamination that would indicate a cause for
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the widespread reported symptomsIOSH Letter at 4, ECF No. 98-2. NIOSH concluded that it
is “possible” that chemicals in textiles cduhave caused skin symptoms among American
employees, but with respect to claims of proximity reactions the report states:

We cannot make a determination whetherkivg in proximity to others wearing

the new uniform would cause employee®xperience symptoms because of the

current limitations involved in assessing work-related exposures (including

limitations in the methods of testing the gants), and the inability to determine

the precise significance of some of teported symptoms. Based on our review of

the analytical data and available literattggarding health and exposure to textiles,

we think that proximity exposure is unlikely to result in symptoms.
Id. at 4-5. In particular, the report stat8afe know that the chemicals identified in the uniforms
have low volatility in the temperatures found onaarcraft and in normal indoor environments,
and the levels of chemicals found in tpgrments would be unlikely to ‘effas’ and lead to ai
concentrations that would cause symptorics.at 4.

DISCUSSION

The plaintiffs bring individual claims and clagnon behalf of two putative classes, a
“Uniform Class” of all American Airlines cuent and former employees who were exposed to
Twin Hill uniforms after September 1, 2016, and a “lroty Reactor Class” of all American
Airlines current and former employees who wesposed to Twin Hill’'s uniforms, reported a
problem with exposure to the uniforms to Amenicand who reacted to the Twin Hill uniforms
after reporting. The individual plaintiffs andtative Uniform Class bring several claims against
only Twin Hill but, as Twin Hill has not moved thsmiss the SAC, those claims are not at issue

here® The remainder of the claims asserted on betidlife Uniform Class are fraud claims against

American. The other class claims against Anariare brought by plaintiffs who are allegedly

8 The claims against Twin Hill only are forist liability (Count I11) and negligence (Count
V).
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“proximity reactors” who notified American of their problems (aith@ proposed Proximity
Reactor Class). As to American, the SAC setdhfodunts under theories of battery, intentional
infliction of emotional distress, and fraud; the GAlso seeks equitable relief including medical
monitoring as to all of the individual plaintiffs and the members of both putative classes.

l. Legal Standards

A motion to dismiss under Rule 12(b)(6) deabes the sufficiency of the complaint.
Hallinan v. Fraternal Order of Police of Chi. Lodge N¢.570 F.3d 811, 820 (7th Cir. 2009). To
survive such a motion, “a complaint must ton sufficient factual matter, accepted as true, to
‘state a claim to relief thas plausible on its face.’Ashcroft v. Igbal556 U.S. 662, 678 (2009)
(quotingBell Atl. Corp. v. Twombly550 U.S. 544, 570 (2007)). A claim “has facial plausibility
when the plaintiff pleads factual content that\adhe court to draw the reasonable inference that
the defendant is liable fdhe misconduct allegedld. In ruling on a motion to dismiss under Rule
12(b)(6), a court must construe all factual allegatessue and draw all reasonable inferences in
the plaintiff s favor, but the court need not acceptlampnclusions or conclusory allegatioftts.
at 680-82.

As with the Fist Amended Complaint, the &Asets forth several “countdiatAmerican’s
motion to dismiss addresses one by one. The Qoeviously addressed the distinction between
“counts” and “claims” in granting Americanfirst motion to dismiss, ECF No. 980 matter how
many counts a plaintiff may plead, they comgé a single claim to the extent that they are
premised orthe same facts. Rule 12(b)(6) does albow for “piecemeal dismissals pfarts of
claims.”BBL, Inc. v. City of Angola809 F.3d 317, 325 (7th Cir. 2015) (emphasis in original). A
Rule 12(b)(6) motion should therefore be granted arign the facts in the complaint, taken as

true, do not state a plausiblaion under any recognized legal theovalling v. Antioch Rescue
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Squad 999 F. Supp. 2d 991, 996 (N.D. lll. 2018%e also Richards v. Mitche®96 F.3d 635, 638
(7th Cir. 2012). The Federal Rules of Civil Procedallew for dismissal of a complaint for failure

to state a claim, but they provide no béakis striking individual legal theories Zidek v. Analgesic
Healthcare, Inc.No. 13-CV-7742, 2014 WL 2566527, at *2 (N.D. Ill. June 6, 2014). Thus, if there
is any identifiable legal theory that supports\eegiclaim, that claim survives, and the Court has
no need—or authority—to “dismiss” alternative legal theories presented in support of that claim
at this stage of the litigation.

As discussed in this Cotstprior ruling on American’s motion to dismighe First
Amended Complaint, because thugim relies on diversity jusdiction, the Court must apply
lllinois’ choice-of-law rules.Klaxon Co. v. Stentor Elec. Mfg. C813 U.S. 487, 496 (1941A1l.

Cas. Ins. Co. v. Garcja878 F.3d 566, 569 (7th Cir. 2017). lllinois applies the most significant
relationship test to address conflicting lawsito-Owners Ins. Co. v. Websolv Computing,, Inc.
580 F.3d 543, 547 (7th Cir. 2009) (applying lllinois law). Under that test, the law of the place of
injury controls unless lllinois has a more significeglationship with the occurrence and with the
parties.Townsend v. Sears, Roebuck & ,G27 Ill. 2d 147, 161-67, 879 N.E.2d 893, 902-04 (lll.
2007). The SAGdentifies the plaintiffs’ domiciles, but ngpecifically where they received their
uniforms or where they suffered injury. In thbirefing, both the plaintiffs and defendants apply
the law of each plaintiff's allegedomicile. Given the lack of digge over choicef law at this
stagesee Auto-Owner$80 F.8 at 547 (“Courts do not worry about conflicts of laws unless the
parties disagree on which statéasv applies”), the Court will gply the substantive law of the
plaintiffs’ domiciles to their repective claims. These include tfedlowing 24 states: Arizona,
California, Colorado, Connecticut, Florida, Georgia, lllinois, Indiana, lowa, Massachusetts,

Missouri, Nevada, New York, North Carolina, i@hOklahoma, Pennsylvania, Rhode Island,
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South Carolina, Tennessee, TexagHVirginia, and Washington (tHApplicable States”y

. Workers’ Compensation Exclusivity Laws

In this Court’s ruling on American’siotion to dismiss the First Amended Complaint, the
main obstacle to thelaintiffs’ claimswasstate workers’ compensation regimes that provide the
exclusive remedy for workplace injuri€&While many state regimes contain an exception to the
exclusivity rule for intentional harm caused bg #mployer, that exception requires at a minimum

that the employer was substantialrtain that harm would resdft48 Am. Jur, Proof of Facts 2d

% Specifically, the Court applies Arizona lawgtaintiffs Brasier and Mangone; California
law to Baugh, Evans, Olson, and Sn@wjorado law to Epstein, Gordon, Heirlmeier, and Kresko;
Connecticut law to the Catans; Florida law to Akers, Averill, Lherisson, Li, Robert Johnson,
Nyakas, Oliver, Roberts, Sibai, Szczepaniak, Bmoimas; Georgia law to Branch; lllinois law to
Behnke, Boxtel, Julie Burke, Drake, Gradeinttian, Haley Johnson, Onody, Stuart, Weigel, and
Zurbriggen; Indiana law to Chester; lowa law tarygeMassachusetts law to Austin, Jones, Kelly,
and Whitney; Missouri law to Ke; Nevada law to Be New York law toArcate and Ouladbrik;
North Carolina law to Cherie Anderson, Bean, Kimberly Johnson, Joy, McCord, Preston,
Shanneen, Thierry, and Young; Ohio law toduten, Patterson, Seibe®utherland, and Wooten;
Oklahoma law to RosengrelRennsylvania law to Edward Burkehi@stensen, Ivers, Morales, and
Runkle; Rhode Island law to Endicott; South Cavaliaw to Graham; Tennessee law to Demetria
Anderson, Jennifer Johnson, and Sizemore; Tiexaso Corey, Crumrine, Dugué, McAlpin, and
Vera; Utah law to Isaac; Virginia law to Coulter and Dunardj Washington law to Cassidy and
Howard.

10 Ariz. Rev. Stat. Ann. § 23-1022; Cal. Lab. Code 88§ 3600, 3602; Colo. Rev. Stat. Ann.
§ 8-41-102; Conn. Gen. Stat. Ann. § 31-284 (\\a&x8); Fla. Stat. § 440.11(1); Ga. Code Ann.
§ 34-9-11; 820 Ill. Comp. Stat. Ann. 305/5 (West 2018); Ind. Code. Ann. § 22-3-2-6 (West 2018);
lowa Code § 85.20 (West 2018); Mass. Genwd.Ann. ch. 152, § 24; Mo. Rev. Stat. § 287.120.2;
Nev. Rev. Stat. Ann. § 616A.020 (West 2018); N.C. Gen. Stat. Ann. § 97-10.1 (West 2018); N.Y.
Workers’ Comp. Law 81; Ohio Rev. Code Ann. § 4123.74; QK#at. Ann. tit. 85A, 8§ 5; 77 Pa.
Cons. Stat. 8§ 481(a); 28 R.l. Gen. Laws Ann. 2980; S.C. Code Ann. 8§ 42-1-540; Tenn. Code
Ann. 8 50-6-108; Tex. Lab. Code Ann. § 408.0046t 2018); Utah Code Ann. § 34A-2-105; Va.
Code Ann. 8§ 65.2-307; Wash. Rev. Code Ann. § 51.04.010.

11 Four of the Applicable States have no exceptioworkers’ compensation exclusivity,
even for intentional torts (Georgia, Massadtss Pennsylvania,nd Rhode Island). Seven
Applicable States require specific intetat injure from the employer to overcome workers’
compensation exclusivity (Arizona, Coloradolinibis, Nevada, Ohio, South Carolina, and
Tennessee). Two Applicable Stateguiee virtual certainty that harm will result (Florida and
Utah), and six require only substial certainty that harm willesult (Connecticut, lowa, New
York, North Carolina, Oklahoma and Texa3he Missouri Labor and Industrial Relations
Commission has exclusive jurisdiction over all Migs tort-based claims against employers for
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1 (2019). This Court held that in the First Amled Complaint, though they plausibly alleged that
the uniforms were unreasonably dangerous, thetffainad not shown that American intended
or knew with substantial certainthat any specific plaintiffs, much less the named plaintiffs,
would be injured by the Twin Hill uniforms. Klging that all employees sustained a certain
percentage risk of injury, or that a certain perogaiaf the overall workforce would be negatively
impacted, is insufficient for a specific individluto state a claim for an intentional tort; the
plaintiffs must show that defendants knewhnsubstantial certainty that harm wouébult to ‘a
particular victim, or to someone withia small class of potential victimsithin a localized area.”
Restatement (Third) Torts: Phys. & Emot. H&rk cmt. e (emphasis added). Accordingly, this
Court held that the plaintiffs had not stated a claim for an intentionahttine employer sufficient
to overome workers’ compensation exclusivity.

In the case of the proposed Uniform Clabg, plaintiffs’ current claimg$ace the same
obstacle. Because the plaintiffs have not allegatiAimerican knew with requisite certainty that
any particular member or members of the Unifortas€ would be injured, their claim of injuries
stemming from exposure to the Twin Hill uniforcennot overcome the intentional tort exception
to workers’ compensation exclusivity.

In the First Amended Complaint, the plairgiffaised and the Court rejected the initial

proximity theory for the same reason: “Thatiptiffs are among the portion of American’s

workplace injuries, including for intentionabrts. Washington and Indiana require that the
employer have actual knowledge that an injury e&sain to occur to the plaintiff. In Virginia,
workers’ compensation exclusiyitapplies to “accidental” workpte injuries, even if the
employer intended to harm the employee. BEalifornia, the only exceptions to workers’
compensation exclusivity are for willful physicsault by the employer, injuries aggravated by
the employer’s fraudulérconcealment of thexistence of the injury and its connection with
employment, or those caused by a defecpveduct manufactured by the employer that is
thereafter provided for the employee’s use by a third person.
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workforce who react to Twin Hill uniform$itough close proximity does not mean that American
knew they would be among that poatibn.” Mem. Op. & Order at 32, ECF No. 96. In the SAC,
the plaintiffs offer a new claim based on knowleagecontinuing harm to proximity reactors.
Specifically, the plaintiffs assert claims onhaé of a putative Proximity Reactor Class who
experience adverse health consequences fseing near colleagues wearing the Twin Hill
uniforms or coming into contact with work swés like jump seats that Twin Hill-wearing
colleagues have occupied. The class is furttedined as those who had a proximity reaction,
reported the reaction to American, and then ioomled to experience reactions. The SAC asserts
that American knows most or all of these proximity reactors by name based on their reported
complaints. SAC { 19, 450.
A. States Without Substantial Certainty Exceptions

Most of the claims of the plaintiffs claimingpfoximity reactor” status are barred
regardless of whether the SAC adequatelygabethat American knowingly or intentionally
harmed them. As noted above in note 11, fouhefApplicable States (Georgia, Massachusetts,
Pennsylvania? and Rhode Island)ave no exception to workers’ compensation exaiys even
for intentional torts. Further, the Missoutabor and IndustriaRelations Commission has

exclusive jurisdiction over all Missouri tort-basddims against employers for workplace injuries,

2 The plaintiffs assert, and defendantspdite, that Pennsylvania law includes an
intentional tort exception to workers’ mpensation exclusivity. Pls.” Resp. MTD at-18, ECF
No. 133; Defs.” Reply MTD at-b, ECF No. 141. Here, the defentlatargely have the better of
the argument: “There is no such provisionTimee Pennsylvania Workmen’s Compensation Act.”
Poyser v. Newman & Co., InG614 Pa. 32, 38, 522 A.2d 548, 551 (Pa. 1987). The Pennsylvania
Supreme Court has, however, recognized a “very narrow exception to the exclusivity provision of
the WCA where the employee demonstrates @)dulent misrepresentation, which (2) leads to
the aggravation of an employee’s fnasting condition,” further discussed beldostryckyj v.
Pentron Lab. Techs., LLQ012 PA Super 152, 52 A.3d 333, 338 (Pa. Super. Ct. 2012) (quoting
Martin v. Lancaster Battery Co., In&30 Pa. 11, 606 A.2d 444, 448 (Pa. 1992)).
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including intentional torts. Accordingly, the atag by plaintiffs who are citizens of Georgia,
Massachusetts, Rhode Island, and Missouri cannot go forward. The fraud claims of plaintiffs who
are citizens of Pennsylvania are further discussdolw, but their non-fraud claims also fail. The
claims of plaintiffs Austin, Branch, Endicott, Jen&elly, Kure, and Whitney, and the non-fraud
claims of plaintiffs Edward Burke, Christenseners, Morales, and Runkle, are therefore
dismissed?

The claims of proximity reactor plaintiffs frodVashington, Florida, Utah, Indiana,
Virginia, and California meet the same fate fdpsantially the same reason. Each of these states
has a uniquevorkers’ compensation regimiat bars litigation of wdkplace injuries even if
intended by the employer. In Washington, thekyer must have had actual knowledge that an
injury was certain to occur to the plaintiéfavoid workers’ compensation exclusivi8ee Walston
v. Boeing Cq.181 Wash. 2d 391, 396-97, 334 P.3d 519, 521-22 (Wash. 2014). There are two
Washington plaintiffs: Cassidy and Howard. Pldin@assidy did not report her reactions to
American, so American could nbaive had actual knowledge of m@uries. And neither Cassidy
nor Howard has alleged that injury was certaiodour to them every time they were in proximity
to a Twin Hill uniform, nor that American haattual knowledge that they were certain to be
harmed. Accordingly, the claims of plaintiffs €&y and Howard are barred as a matter of

Washington law# and are therefore dismissed.

13 Plaintiffs Branch, Kelly, Austin, Jones, Endit, and Kure concede that their claims are
barred. Pls.” Resp. MTD at 45, ECF No. 133; Pls.” Resp. American Defs.” Suppl. MTD Apps.
A-M at 10, ECF No. 149.

14 The plaintiffs dispute that these claim®e barred, arguing that American had actual
knowledge that Plaintiff Cassidy was being harrhgdher proximity reactions after she reported
in Appendix K to the SAC, filed on DecemberZ2®18. Pls.” Resp. American Defs.” Suppl. MTD
Apps. A-M at 4, ECF No. 149. A plaintiff cannstate a plausible claim in a pleading based on
conduct that has not yet occurred when thatdatgawas filed; while damages may continue to
accrue during the course of litigating a claim, tredbiity of the claim is measured from its filing.
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Floridaand Utah similarly require that the employ&noéw that its conduct iwirtually
certainto cause injury” to overcome immunitgee, e.g.Gorham v. Zachry Indus., Incl05 So.
3d 629, 630 (Fla. Dist. Ct. App. 2013). Virtual certainty “is an extremdiigult and a manifestly
more difficult standard to meet” than substantial certainty, and requires that a plaintiff “show that
a given danger will result in an accident eveqyr almost every-time.” List Indus., Inc. v. Dalign
107 So. 3d 470, 471 (Fla. @iCt. App. 2013). Courts hayeund that “withholding knowledge
of a potentially dangerous condition”irsufficient to meet this standasbe Gorham105 So. 3d
at 634. Here, the plaintiffs have not alleged that Twin Hill uniforms were so dangerous as to
be virtually certain to cause fma every time reactors were in close proximity, nor that American
was aware of the virtual certainty of injury.

In Indiana, two statutes provide compensation for work-related injuhiesiVorkmen’s
Compensation Actfor personal injury or death by accident arising out of and in the course of
employment”and the Occupational Diseases Afdr disablement or death bgccupational
disease arising out of and in the course of the employinehére an “occupational disease” is
caused by exposure to dangerous conditions in the workplace that are not ordinarily encountered

outside the employment conteBuford v. Am. Tel. & Tel. Co881 F.2d 432, 433 (7th Cir. 1989).

See, e.gU.S. Oil & Ref. Co. v. State Dep’t of Ecolo@p Wash. 2d 85, 91, 633 P.2d 1329, 1333
(Wash. 1981) (ebanc) (“A cause of action accrues whenphgy has a ‘right to apply to a court
for relief.””). American avers that Plaintiff Gaidy did not report hgroximity reactions before
filing her pleading and that she provides no basisfey that American had actual knowledge that
she was certain to have a proximity reactiorth® uniforms, particularly as the NIOSH report
concluded that it was “unlikely” that proximitgactions would occuAmerican Defs.” Reply
Suppl. MTD Apps. A-M at 3-4, ECF No. 153. BesatAmerican did not have actual knowledge
of Plaintiff Cassidy’s proximity reaans prior to filing the complaint+tkat is, her notice was
untimely to overcome workers’ compensation exclusiviberclaim may not proceed&ee
Walston v. Boeing Cpl73 Wash. App. 271, 284, 294 P.3d 759, 766 (Wash. Ct. App. 20f3),
181 Wash. 2d 391, 334 P.3d 519 (Wash. 2014) (employee who did not complain to employer about
effects of chemical exposure prior to filingneplaint could not show that employer had actual
notice sufficient to overcome workers’ compensation exclusivity).
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While the Workmen’s Congnsation Act has an intentiontrt exception, the Occupational
Diseases Act does notd. And to meet the intentional toréxception to the Workmen’s
Compensation Act, an employewist allege that the employenot a supervisor or manager
either deliberately intended to injure temployee or had actual knowledge that an injury was
certain to occuBaker v. Westinghouse Elec. Co37 N.E.2d 1271, 1274-75 (Ind. 1994). Here,
Plaintiff Chester has not alleged that injury veastain to occur when she was in proximity to a
Twin Hill uniform, nor that American had actuhowledge that she was certain to be harmed,
and therefore her claim faits.

In Virginia, workers’ compensation exclugy applies to all “accidental” workplace
injuries arising out of anioh the course of a plaintiff’'s employmemven if the employer intended
to harm the employe&ee Combs v. Virginia Elec. & Power C259 Va. 503, 508, 525 S.E.2d
278, 281 (Va. 2000} addon v. Metropolitan Life Ins. G&39 Va. 397, 399, 389 S.E.2d 712, 714
(Va. 1990). An injury is“accidentdl if it results from“(1) an identifiable incident; (2) that
occurred at some reasonably definite time; (3) where an obvious, sudden mechanical or structural
change in the body occurs; and (4) a causaledion between the incident and the bodily change
exists.”Murhutta v. Planning Systems In61 Va. Cir. 340, 2003 WL 1960936, at *2 (Va. Cir. Ct.
2003). The Virginia plaintiffs, Coulter and Dunaslate that as a result of wearing or being in
proximity to Twin Hill uniforms in the workplag they experienced bodily reactions. These

allegations meet the definition of accidental injutlest arose out of and aated in the course of

15 The plaintiffs dispute that Plaintiff Chestectim is barred, arguing that Indiana is a
substantial certainty state. Pls.” Resp. M@t 19 n.10, ECF No. 133. The Supreme Court of
Indiana, however, has declined toat the substantial certainty teseeBaker, 637 N.E.2d at
1275 n.5. The defendants state that IndianaWkeshington, uses the actual knowledge test, but
do not further address Plaintiff Chesteclaim. American Defs.” Reply MTD Apps.-M at 4,
ECF No. 149.
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their employment with American; accordingly, taedaims fall within workers’ compensation
exclusivity under Virginia law and may not proceéd.

In California the only exceptions to workerdmpensation exclusivity are for willfu
physical assault by the employer, injuries aggtea by the employer’s fraudulent concealment
of the existence of the injury, or those caused tgfective product manufactured by the employer
that is thereafter provided fdne employee’s use by a tlliparty. Cal. Lab. Code § 3602. The
plaintiffs domiciled in California do not stafacts that would meet one of these exceptions. To
the extent thathe plaintiffs allege that their injuries were aggravated by American’s fraudulent
concealment, that conde®nt would have been of the risks posed by the uniform, not the
existence of the injuries: the plaintiffs thenv&s were the ones who claim to have informed
American of their injuriesSee, e.g.Johns-Manville Prod. Corp. v. Superior Coug7 Cal. 3d
465, 477, 612 P.2d 948, 955 (Cal. 19&0)Millison v. E.I. du Pont de Nemours & C&01 N.J.

161, 501 A.2d 505 (N.J. 1985) (intentional tdaim permitted where employers and company

physicians were the first ttiscover workers’ asbestoslated occupational diseases and kept that

16 The plaintiffs dispute that Plaintiffs Coultand Dunard may not proceed; the plaintiffs
allege that Plaintiff Dunard has sustained a datiwe injury because of continued exposure to
the Twin Hill uniforms, ad this injury is “gradually incurred’ral “not the result of an identifiable
incident” within the meaning dfichtman v. Knoyf248 Va. 138, 139-40, 445 S.E.2d 114, 115
(Va. 1994).PIs.” Resp. American Defs.” Suppl. MTBpps. A-M at 5-6, ECF No. 149. The
defendants argue first that the “Virginia WorkeCompensation Act dgenot cover injuries
caused by cumulative repetitiaetion or injuries that are ‘gradually incurred,” and second that
Plaintiff Dunard, in fact, pleads injuries based on an identdiaiident. American Defs.” Reply
Suppl. MTD Apps. A-M at 4, ECF No. 153. The defendants argue that Plaintiff Dunard alleges
adverse reactions to the Twin Hill uniform, whigs an injury occurring from an identifiable
incident that, even if it happens multiple times, is not cumulative or gradually incurred so as to
evade workers’ compensation axslvity. Because Plaintiff Dumd alleges injuries based on a
single, albeit repeated, event, wearing or bairgund the Twin Hill uniforms, the Court agrees
with the defendants that the Virginia Workers’ Compensation Act bars his tdaian 4-6.
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information from the affectedmployees). Accordingly,|&ntiff Snow’s claim cannot proceet.

And finally, seven of the Applicable StatesriZona, Colorado, lllinois, Nevada, Ohio,
South Carolina, and Tennessee) regjthat the employer have specifitent to injure, not simply
knowledge that injury will occutp overcome workers’ compensation exclusivifhere are no
allegations in the SAC that American had spediftent to injure their employees, much less the
named plaintiffs specificallyor that harm from the Twin Hillniforms was American’s goal rather
than an unintended consequence. Plantiffs domiciled in these staté$therefore, may not
proceed with their claims.

B. States with Substantial Certainty Exceptions
The remaining Applicable States (Connegtjclowa, New York, North Carolina,

Oklahoma, and Texas) usé substantial certaintystandard for the intentional tort exception to

17 Plaintiffs dispute this finding, arguing thalaftiff Snow meets two exceptions to the
California Workers’ Compensation Ackmerican’s conduct exceeds the scopehe typical
employer-employee relationship, because by rneatoving the Twin Hilluniforms from the
workplace, American requires proximity reactorsstdfer at work; and Plaintiff Snow properly
pleads the fraudulent concealment exception. Rissp. American Defs.” Suppl. MTD Apps-A
M at 7-8, ECF No. 149. The defendants aver that the cases that Plaintiff Snow relies on regarding
conduct exceeding the scope of the typical empleyaptoyee relationship involve “far more
egregious” conduct than she alleges herérexiving a work unifom from your employer or
even exposure to low levad$ chemicals is a reasonabiyf not highly—anticipated condition of
work.” American Defs.” Reply Suppl. MTD Apps.-K at 6-7, ECF No. 153. The defendants also
argue that Plaintiff Snow does not properly pleélae fraudulent conceaknt exception because
the exception does not apply if the employer ledrokthe plaintiff's injury from the plaintiff
herself, or if the employer concealed only geliegd risks rather than knowledge of a specific
work-related injuryld. at 8. The Court agrees that iggpia uniform is not beyond the scope of
the typical employer-employee lagonship and that because PtdinSnow allegedly first
informed American of her proximity reactionshe cannot plead that American fraudulently
concealed the existence of leamdition from her; accordingly,l&ntiff Snow’s claims cannot
proceed.

18 Brasier and Mangone (Arizona), EpsteByrdon, Heirlmeier, and Kresko (Colorado),
Behnke, Boxtel, Julie Burke, Drake, Gradeinttian, Haley Johnson, Onody, Stuart, Weigel, and
Zurbriggen (lllinois), Bell (Nevada), Maginn, ®ason, Seiber, Sutheridnand Wooten (Ohio),
Graham (South Carolina), and Demetria Andeyrdennifer Johnson, and Sizemore (Tennessee).
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workers’ compensation exclusivityo meet this standard, the plaintiffs must show that American
was substantially certain that its conduct would inpuspecific plaintiff, either individually or as

a memler of a small class of potential victims. “[ME knowledge and appreciation of a risk,”
without more, does not amouttt substantial certaintysee Lucenti v. Laviey@27 Conn. 764,

775, 176 A.3d 1, 9 (Conn. 2018). In addition to the degree of risk and identity of the victim,
substantial certainty involvese employer’s subjective belief mtent: “To satisfy the substantial
certainty standard, a plaintiff must . . . demonstrate that his emeljevedhat its conduct was
substantially certain to agae the employee harnSullivan v. Lake Compounce Theme R&K7
Conn. 113, 118, 889 A.2d 810, 814 (Conn. 2006).

Based on this definition, certain of the plairgtiftlaims must fail. Seven plaintiffs (Bean,
Corey, Dugué, Kimberly Johnson, McCord, Termyda&'oung) domiciled irsubstantial certainty
states allege that they never reported proximityti@asto American. By not previously reporting,
these individuals assert the same sort of statistglatlaim that was rejected in the First Amended
Complaint. Without knowledge of the initial reaction, American could not know with requisite
certainty that these individuals would react to the uniforms in the future.

That leaves plaintiffs Cherie Anderson (North Carolina), Joseph Arcate (New York), Dena
Catan (Connecticut), Joseph Cat@onnecticut), Doug Crumrine (Texas), Lisa Joy (North
Carolina), Mary McAIpin (Texas), Nadia Ouladbrik (New York), LaJuan Preston (North
Carolina), Bret Rosengren (Oklahoma), KaneeShanneen (North Carolina), Suzanne Thierry
(North Carolina), and Veronica Vera (Texas).ckaf these plaintiffs has alleged that they
previously reported their proximity reactions to American, narrowing the set of potential victims
from all American employees to a sufficinidentifiable group, and thereby avoiding the

problematic‘proportional risk”approach taken in the First Amended Complaint. Standing alone,
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however, that does not suffice to establish subslacertainty. The issue is not whether it is
substantially certain that these proximity reacteese injured, or that it was substantially certain
that there would be proximity reactors. The issue is whether the plaintiffs have plausibly alleged
that American knew withudbstantial certainty thalhese individualsvould continue to suffer harm

if they were required to work in proximity to the Twin Hill uniforms.

C. Assessment of Substantial Certainty of Harm

The defendant argues, and plaintiffs digy that this case is like sevetsick building”
cases in which plaintiffs alleged that their wiatkenvironment was making them ill but could not
support a finding that the employer was substiytertain that they would be injure&ee
Anderson v. Piedmont Aviation, In6é8 F. Supp. 2d 682 (M.D.N.C. 199®lien v. IBM Corp.

308 F. Supp. 2d 638 (M.D.N.C. 200&)ebbins v. Doncasters, Ind7 Conn. Supp. 638, 820 A.2d
1137 (Conn. Super. Ct. 2002)f'd 263 Conn. 231 (2003). American contends that these cases
demonstrate thaemployees’ self-reported injuries are insufficient to make an employer
substantially certain that injury will occur. Mem. Supp. MTD at 14, ECF No. 108.

None of the holdings of thesmses, however, hinges on ther seinadequacy of self-
reports. InsteadAndersonseems to hold plaintiffs to a highstandard than is applicable here,
holding that the plaintiffSmust allege facts establishing that injury to Plaintiffs was a ‘virtual
certainty”*® and that plaintiffsallegations “fall well short ofndicating that Defendant engaged
in conduct substantiallgertain to injure all or nearly all of its employees.” 68 F. Supp. 2d at 688.

Here, as noted, the plaintiffs must plausibly allege only that American knew with substantial

19 The court iMndersorapplied Florida law to plaintifffraudulent concealment and IIED
claims. While Florida abided by the subwgtal certainty stadard at the timeéAndersonwas
decided, in 2003 the legislature adopteelvirtual certainty standar8ee, e.gR.L. Haines Const.,
LLC v. Santamarigl61 So. 3d 528, 530 (Fla. Dist. Ct. App. 2014).
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certainty that harm to a sufficiently limited g of identifiable individuals would result. In
Stebbinsonly a few employees at one location reported symptoms, though the same materials
were used at another plant, and the “outbredlsided without definitive findings as to its cause

or remission,” 47 Conn. Supp. at 643, 820 A.2d at 1141, in contrast to the reports of symptoms
across American’s abouwbewing workforce and the plaintiffgbersistent proximity reactions,
which have occurred over a period of years arstban the allegations the SAC have not yet
subsided. Finally, irAllen the court held that the “alleged hazards due to toxic mold were not

‘obvious™ to the defendant, and that plaintiffs’ allegation that an IBMk&pm a hazmat suit was
sent to remove mold-covered materials waslifficient to show that the employer knew during
the relevant time period that the mold was hazard®#& F. Supp. 2d at 645. As further discussed
below, Americats management was aware of the remairptaintiffs’ proximity reactionsand
their purported relationship to the Twin Hill uniforms; whtlee precise cause of plaintiffs’
reactions may not have been clear, the velutming, and persistence of symptom reports
plausibly support causation adstinguish this case from thei¢k building” cases that American
cites.

For their part, the plaintiffs attempt tostihnguish the sick building cases on the grounds
that (1)“[n]Jone of the sick building cases cited Bynerican involved the employer knowingly
forcing its employees to work in these sick buildiradter it was clear that the buildings were
harmful, as is the case heré&ading to continued injunRIs.” Resp. MD at 20, ECF No. 133;
(2) unlike in some of the sick building casesenehchemicals were found below the legal limits,
in this case some of the chemicals found in théoumis have no safetyandards, and “it is known

that the chemicals in the Twin Hill uniforms ceause injury at subthreshold levels as well as in

combination with one anothend. at 21; and (3) the scale of the injuries reported in this case is
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far greater than in the cited sick building cagtlaintiffs’ first two points are unpersuasive. In
both AndersonandAllen, plaintiffs continued to work in what they termed “sick buildings” after
they reported their symptomadiconcerns to their employe&ee68 F. Supp. 2d at 684-85; 308

F. Supp. 2d at 640. IAllen, plaintiffs allegedly experienced a variety of symptoms due to mold
after a flood in their office building. Outsidesting confirmed the presence of toxic mold. One
plaintiff's doctor ordered that she be removed from the building for six weeks to determine whether
the building was causing heymptoms. An IBM employee denied the request, stating “that she
did not see any medical reason for Allen to be transferred out of the builB0&F. Supp. 2d at
640. The plaintiff continued to work in the buiid and her symptomslagedly continued to
worsen until she was unable to wotll. at 640-41. The sick building cases are therefore not
distinguishable on the grounttsat only American “knowingly forgd] its employees to work in
these sick buildingsafter it was clearthat the buildings were harmfulPls.” Resp. MTD at 20,
ECF No. 133.

Plaintiffs also argue that in the sick buridi cases the levels of certain chemicals were
below the legal safety limits, whereas there werepplicable safety limits for certain chemicals
detected in, or on, the Twin Hill uniform€ontrary to plaintiffs’ inferece that the lack of safety
thresholds for these chemicals means that any exposure is hazarddles time court found that
a lack of applicable safety limits undercut tlamiention that the defendants were substantially
certain that harm would result. 308 F. Supp. 2d at 646. MoreoverNh@®&H found that “the
levels of chemicals found in the garments would be unlikely togaff and lead to air
concentrations that woulthuse symptoms” and that “proximity exposure is unlikely to result in
symptoms."NIOSH Letter at 4-5, ECF No. 98-2. Likdlen, in which the presence of toxic mold

was confirmed by outside testing but its potdiytinazardous effects were not obvious to the
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employer, here Intertek and NIOSH testinge&ed a number of chemicals present in the
uniforms, but did not reveal concentrations that Mikedy to cause irritation, nor did they indicate
that the unidentifiable substances in the unifowase cause for concern. While the APFA testing
allegedly revealed cadmium levels above th&ddEex limit, and the NIOSH report noted that
subthreshold concentrations of irritants can hagditive effects and lead to a reaction, these
findings demonstrate only that a reaction is possiimé plausible, and are insufficient to render
American substantially certain that injury wdulesult from the presence of these chemicals.
“[S]imply having knowledge of somgossibility, or even probabilitygf injury or death is not the
same as substantial certainty,” particularly where, as here, the scientific evidditeges a
limited likelihood of injury.See Whitaker v. Town of Scotland N&3¢ N.C. 552, 557, 597 S.E.2d
665, 668 (N.C. 2003)in this regard, plaintiffs’ critigue of American’s uniform testing, both
internally and with Intertek and NIOSH, do not sigraiintly support their claim. Even if the results
of these tests were discarded altogether, it ook make the case for substantial certainty any
stronger. By contrast, American’s reliance oa thtertek and NIOSH reports, which indicated
that proximity reactions were unlikely to occagems to give American a good argument that it
wasnot substantiallycertain that proximity to the Twin Hill uniforms caused plaintiffs’ symptoms,
when it had been told that such responses were unlikely. Moreover, notwithstanding plaintiffs
claims that exposure to chemicals in the uniform would increase emplegesgization to even
small amounts of the substance, the fact that nodirtiiese irritants and sensitizers appear in
common household items presents a significantsation issue. On the other hand, NIOSH
acknowledged the limitations in assessing walkted chemical exposure, stating that it could
not determine whether working in proximity tiee Twin Hill uniform would cause symptoms,

Intertek tested only for skin irritation rather than the risk of respiratory symptoms or other
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proximity reactions, and American could potentidigve been on notice about issues with the
uniform based on the APA’s concerns abihigt symptoms alleged by Twin HiNearing Alaska
Airlines employees, among others.

On plaintiffs’ third point, however, the sick buildimgses are distinguishable. The volume
of uniform complaints, their contemporaneouseireach time the uniform was distributed, and
their continuing naturenay set plaintiffs’ claim apart from these “sick building” cadéslike in
Allen and Stebbins in which few employees reported injuries related to their workplaces,
according to the SAC an estimated 14,000 employeg<lezted to wear an alternative to the
Twin Hill uniform by 2017, and at lea8t500 were proximity reactors. SAC Y 14.Aken, an
IBM employee performing a safety inspection foold after office buildings flooded informed
one of the plaintiffs that “if only three employeestlie building were sick, there was not a mold
problem.” 308 F. Supp. 2d at 640. Similarly,Stebbinsthe court found that the employer was
not substantially certain that harm would wcdo its employees where “the outbreak of
pneumonitis was confined to its Farmington plawen though the same type of machinery and
fluids were used during the same period aitla@r facility” and the “majority of employees at the
Farmington plant exhibited no sigokthe illness.” 47 Conn. Supp. at 64820 A.2d at 1141. By
contrast, American employees allegedly reportedptaints about the uniform from the first wear
test, which continued when the uniforms wérst distributed and escalated with the official
rollout in September 2016. The SAC alleges thihin a month of the rollout, American had
received 250 adverse reaction reports, and tHeAddver 600. SAC 1 199, 202. More than half
of American’s 15,000 pilots have allegedlgettified, by name and in writing to American, that
they are having health problems with the Twin Hill uniforhid. § 15.

Moreover, employees from multiple states hesmplained about the Twin Hill uniforms,
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in contrast to the localized complaints at issuStebbinsWhen NIOSH examined American’s
OSHA logs from 2015, 2016, and early 2017, it fodinat while there were “no skin dister
entries documented on the 2015 OSHA logs,” the 20646 tontained 87 skin disorder entries, of
which 83 were reported to be related to the umig all of which were reported after the new
uniforms had begun to be distributfdNIOSH Report at 5, ECF No. 98-2. Respiratory concerns
similarly increased, from 14 in 2015 (none of which were reportedly related to the uniform) to 68
in 2016 and 39 in the first few months of 200dZ.All but one American hub reported at least one
skin disorder entry that was allegedly relatethtonew uniforms in 2016, and the remaining hub
had only one OSHA entry for the ye&t. In Stebbinsthe court found that the employer was not
substantially certain that harwould occur to employees in one plant where the same materials
that allegedly caused plaintiffs’ symptoms were used at another facility without incident, and the
majority of employees at plaintiff§acility exhibited no signs of the illness. Here, the symptoms
plaintiffs describe are widesgad, both geographically and with respect to the population of
employees. In a single sick building, it issgtble that some confounding factor may be causing
symptoms; here, the extent of the uniform compdai® persuasive (though it does not show that
American knew with substantial certainty that thgsecific plaintiffs would be injured), as is the
apparent association between the introduction of the uniforms and the onset of the complaints. At
each interval that the uniform wagrimduced, including during wear tests, initial distribution, the
main roll-out, and distribution to new employessice that time, certain employees have
complained about symptomsegjedly related to the uniform&cross American’s abovie-wing

workforce, the uniform was consistently asstemlawith employees developing and reporting

20 All of the 2016 skin disorder entries were raadter the new uniforms were distributed,
and all but two were made after the official September 9, 2016 rollout date.
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symptoms.

Even if American relied on the NIOSH report and did not k@opriori that proximity
reactions would occur and to whom, the question is whether, once plaintiffs had reported their
reactions, it was substantially certain that tha@séntiffs would continue to be harmed by their
proximity to the Twin Hill uniforms. These plaintiffs experienced proximity reactions that they
reported to American; all but twbreported their reactions multiple times, which would indicate
to American that their reactions were ongoingaigt a backdrop of multiple complaints that
began with the introduction of the new uniforms, wfem such symptoms were reported the year
prior (none of which were attributed to the old uniforms), it is plausible to infer that the Twin Hill
uniforms were the cause of these new symptdsplaintiffs continued to report their ongoing
reactions and remained in proximity to Twin Hilkaring colleagues, especially the plaintiffs
whom American allegedly precluded from arramggiwith their colleagues to wear alternative
uniforms, American could be suhbstially certain that the plaifits would be harmed by their
continued proximity to the Twin Hill uniform#&merican’s objection that it coulldot know what
circumstances would trigger proximity reactiamaot well-founded: the proximity reaction claims
that they received came from working arountleo$ wearing the Twin Hill uniforms. While
American might not have been sure of what dleahor combination of chemicals in the uniforms
would trigger proximity reactions, the Court cansay that these allegations are insufficient as a
matter of law to plausibly allege that American kngith substantial certainty that working in the
close confines of an aircraft would generateough exposure to trigger a reaction for those

plaintiffs who had previously experienced and reported proximity reactions.

21 Plaintiffs Ouladbrik and Dena Catan eanticate that they reported their reactions to
American once; plaintiffs Rosengren and @feen state that they reported on “numerous
occasions,” and the other plaintiffs provielitimated dates of their repeated reports.
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In addition to a sufficiently identifiable potential victim, or group of potential victims,
“satisfaction of the substantial certainty exceptiequires a showing of the employer’s subjective
intent to engage in activity it knows bearsuwbstantial certainty of injury to its employees.”
Lucentj 327 Conn. at 779, 176 A.3d at 11. This subjective inquiry conedrether “the defendant
held the belief that its courseauttion [or] inaction would lead, inevitably, to the respiratory iliness
contracted by the plaintiffs,6r to their other symptom&tebbins47 Conn. Supp. at 644, 830
A.2d at 1142. As an example, on February 2@17, an American employee wrote to several
members of American’s uppé&vel management team, including President Robert Isom,
describing her proximity reactiomsd stating “we cannot work anadi others in the greys [Twin
Hill uniforms]. Giving those with reactions anottagation will not fix this problem. The issue here
is toxins in the material, not the type of material.” Internally, Amendadill Surdek “commented
that there is going to beontinued noise’ like this . . . arttien suggested that American offer
leaves of absence for such employe&ACT 11 308-10. This exchange plausibly suggests that
management at American was aware that employees experiencing proximity reactions, that
they were told that alternative uniform offerings would not solve the problem, and that American
management anticipated further complaints from proximity reactors.

Plaintiffs’ argument that American has maine enough to mitigate the risk of reactitms
the uniform, however, is not a substantial certaargument; failure to take reasonable measures
to prevent harm is a claim of neggnt rather than intentional conduct. The failure to heed warnings
or to take affirmative remedial actioteven if wrongful, does not demonstrate an affirmative
intent to create a situation that causes personal injM&ldnson v. West Hartfor@&1 Conn. App.
683, 689, 767 A.2d 764, 768 (Conn. App. Ct. 2081 )the same time, American’s claim that its

remediation efforts-agreeing to perform garment testing, setting up the call center for uniform
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complaints, and permitting employets opt for an alternative uniformmitigated the risk of
reactions and made future injury less certain ipaoduasive, as the allegations plausibly establish
that American lacked a basis to believe thateéhg®ps would lower the risk specific to the
individuals who had reported proximity reactioddOSH indicated that limitations in garment
testing constrained its ability to assess whefleximity reactions could occur. John Romantic,
an American employee identified in the SAC as an “upper level managetg in an email to
other managers thdifhere is no simplsolution at this timéwhile there is no scientific evidence
that this could occyrwe have heard from team members that it is a concern.” SAID.
According to the SAC, American received 1,400 unigomplaints about the Twin Hill uniforms

in December 2016 alone, and by January 24, 2017 had received 3,828 congl4ifitd84, 300.
Rather than decreasing American’s certainty thaployees would be injured, providing a
designated avenue for them to report their feastbolsters the likelihood that American knew
with substantial certainty that plaintiffs weegperiencing proximity reactions and, based on the
number of new complaints that arose into 2017, woaltinue to react if they worked with Twin
Hill-wearing colleagues. All but two of the maining plaintiffs reported their reactions to
American repeatedly over a period of several mootlygars: Plaintiff Vera reported her reactions
eight times from March 2017 to July 201, § 390, Plaintiff Cherie Anderson reported her
reactions in March 2017 and January 20d9Y 539 and Plaintiff Rosengren’s most recent report
was in January 2018]. 1 536. The plaintiffs allege that American knows these proximity reactors
by name due to their reported complaints; ¢tmgoing nature of their complaints also lends
credence to their argument that American wasstantially certain that their reactions would
continue.

Furthermore, while American states thatp#rmitted employees to wear alternative
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uniforms, decreasing their certainty that plaintiffsuld be injured by their proximity reactions,
plaintiffs argue that for some employees this cesima was illusory. Instead, certain plaintiffs
report that they were punished for reporting reactions or precluded from taking self-help measures
like wearing an alternative uniform or, irpeecursor to the concept of “social distancirgying

to keep away from Twin Hill-wearing colleags that would have mitigated their reactions.
Applying the substantial certainggandard, the Connecticut Supreme Court distinguished the facts
in Lucentifrom those inSuarez v. Dickmont Plastics Cor@29 Conn. 99, 639 A.2d 507 (Conn.
1994), because iBuarez‘there was evidence that the ployer placed its employees under
significant duress insofar as their foreman, as ten afjo of the employer, specifically threatened
them with termination of their employment ife§h did not clean running machinery in an unsafe
manner in order to save time and moheyhich was sufficient to state an intentional tort claim
and overcome workers’ compensation exclagitiucentj 327 Conn. at 791-92, 176 A.3d at 18.
“In the absence of any evidence of deceptioer@on, or duress,” the court held, “and without
other evidence of intent to injure on the parthef defendants, we decline to impute the requisite
subjectve intent to the defendantdd. at 792. The plaintiffs in this case have plausibly alleged at
least a comparable amount of duress &Suarez as when Plaintiff Julie Burke was threatened
with termination if she could ngterform her flight attendant des in close proximity to others
wearing Twin Hill uniforms, SAC § 375, or whetaitiff Joe Catan was allegedly grounded from
flying in retaliation for asking his First Officer to wear an alternative unifadm 359, and his
First Officer was specifically forbidden from wearing a non-Twin Hill uniform when flying with
him,id.  363.Though American states that it permitted eogpks to wear an alternative uniform,
the SAC plausibly alleges that for some proximitgaters this avenue was not a real option, and

they were prevented from protecting themesl against proximity reactions even through
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ostensibly permissible means. The remaining plaiffiffigve plausibly alleged that American
knew with substantial certainty that they woblel harmed by ongoing exposure to the Twin Hill
uniforms and accordingly havéased a claim that fits thietentional tort exception to workers’
compensation exclusivity.

D. Intentional Tort Theories

American has also argued that, substantigbogy or no, the SAC fails to state a viable
claim under the tort theories it identifies. Aadimgly, the Court will address the specifics of
plaintiffs’ tort theories to the degree necessaryemsure that, once workersbmpensation
exclusivity no longer poses an obstacle, the plaintiffs have plausibly stated a claim upon which
relief can be granted under some theory. The f{iffsirallege battery, itentional infliction of

emotional distress, a claim for medical monitoring, and fraud against Amétican.

22 Based on the Court’s analysis, the clamhglaintiffs Cherie Anderson, Jqsie Arcate,
Dena and Joseph Catan, Doug Crumrine, Usg Mary McAlpin, Nadia Ouladbrik, LaJuan
Preston, Bret Rosengren, Kaneesha Shansezanne Thierry, and Veronica Vera survive.

23 Six of the Applicable States recognize an independent cause of action for medical
monitoring: Colorado, Florida, lllinoisMassachusetts, Pennsylvania, and Utaeée Cook v.
Rockwell Int’l Corp, 755 F. Supp. 1468 (D. Colo. 199Pgtito v. A.H. Robins Co. Inc/50 So.
2d 103 (Fla. Dist. Ct. App. 1999 arey v. Kerr-McGee Chemical Cor899 F. Supp. 1109 (N.D.

lll. 1998); Donovan v. Philip Morris USA, Inc455 Mass. 215, 914 N.E.2d 891 (Mass. 2009);
Redland Soccer Club, Inc. v. Department of the Abdy Pa. 178, 696 A.2d 137 (Pa. 1997);
Hansen v. Mountain Fuel Supply €858 P.2d 970 (Utah 1993). None of these states, however,
are substantial certainty states. As notedsddahusetts provides no exception to workers’
compensation exclusivity, Pennsylvania provides ¢mylimited exception for fraud, Florida and
Utah require virtual certainty of injury, and Coddo and lllinois require that the employer have
specific intent to injure the employee. daedingly, the only plaintiffs who could state an
independent cause of action for medical monitoring are barred by msork@mpensation
exclusivity. See Building & Const. Dep’t v. Rockwell Int'l Corfg. F.3d 1487, 1493 (10th Cir.
1993) (holding medical monitoring claim barrbyg Colorado Workmen’s Compensation Act);
Johnson v. Hames Contracting, In208 Ga. App. 664, 667-68, 431 S.E.3d 455, 458 (Ga. Ct. App.
1993) (claims seeking “redress based on thter@l for current or future injury due to
occupational disease or otherwise” are babeavorkers’ compensation exclusivity). The Court
makes no representation as to the availabdftynedical monitoring as a remedy, but medical
monitoring by itself cannot support a claim upon which relief may be granted.
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1. Battery

With respect to battery, based on the foregoing, the plaintiffs have plausibly alleged that
American intended to cause a harmful or offensive corfseRestatement (Second) Torts § 18
cmt. e (“In order that the actor may be liable [fattery], it is necessary that an act be done for
the purpose of bringing about a harmful or offensimetact or an apprehension of such contact to
another or to a third person or with knowledge thath a result will, to a substantial certainty, be
produced by his act.”). With respect to skeproximity reactors, the plaintiffs have plausibly
alleged that American was substantially certdiat these individuals would be harmed by
continued exposure to Twin Hill uorms in the workplace. The plaintiffs have further stated that
offensive contact resulted, directly or indirectigm American’s conductSee idcmt. ¢ (“All
that is necessary is that the actor intend to causslibe directly or indirectly, to come in contact
with a foreign substance in a manner which therothikreasonably regard as offensive. Thus, if
the actor daubs with filth a towahich he expects another tse in wiping his face with the
expectation that the other will smear his face witdnd the other does so, the actor is liable as
fully as though he had directtiirown the filth in the othés face or had otherwise smeared his
face with it”). The actor must intend to cause the contact but need not intend to cause injury.

Here, American intended for its above-the-wamgployees to wear the Twin Hill uniforms,
the first uniform change in nearly 30 yearboligh employees reported reactions beginning with
the first wear test in early 2015, American waead with the planned uniform rollout in
September 2016. As concerns about the uniformsved, American beggermitting employees
to wear the old uniform or purchase an alternativdovember 2016. Some plaintiffs have alleged
that after that time, their supervisors required thay wear Twin Hill uniform pieces even after

being informed of their specific proximity reactioi¥aintiff Behnke was asked to wear a Twin
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Hill scarf rather than her alternative piece in RML7, Plaintiff Sibai was directed to stop wearing
alternative uniform pieces after she switche®itober 2017, and Plaintiff Kresko was given a
Twin Hill tie despite explaining her proximityeactions to the Flight Office in May 2018. In
addition, American allegedly prented several of the plaingfffrom mitigating their own
proximity reactions to the Twin Hill uniformslantiff Joe Catan was forbidden from coordinating
non-Twin Hill uniforms with his First Officer; inekd, his First Officer was instructed by the Flight
Director to wear only the Twin Hill uniforngven though American permitted any individual who
chose to wear an alternative uniform to do so;falulie Burke was told that she could not ask
her Twin Hill-wearing colleagues to stay an arm’s léngtvay, and that she would be terminated
if she was unable to perform hauties in close proximity to Twin Hill uniforms. These incidents
indicate that American intended the contact with the Twin Hill uniforms.

The reactions caused by proximity to colleaguenin Hill uniforms, be it through skin
contact, “offgassing” of vapors, or coming into contact with work surfaces previously used by
Twin Hill-wearing colleagues, plausibly constitiitarmful or offensive contact. American alleges
that this case is akin to prior cases in whiigarette smoking or wearing perfume were found not
to constitute battery, even if these activitiesated or exacerbated employee health is$ugese,
e.g, McCracken v. Slogd0 N.C. App. 214, 252 S.E.2d 250 (N.C. Ct. App. 19P&chan v.

DynaPro, Inc, 251 Ill. App. 3d 1072, 1085, 622 N.E.2d 108, 118 (lll. App. Ct. 1993). This case,

24 The defendants argue that the plaintiffstteey claim fails because they cannot show
that their coworkers wearing Twin Hill intended eiSive contact, analogizing to cases in which
coworkers did not intend contact with cigarette smoke or perfumen@merican’s substantial
certainty that the proximity reactor plaintiffs who had previously reported their reactions would be
injured by the presence of Twin Hill uniforms the workplace, however, and American’s
insistence on employees wearing Twin Hill désgheir representations that employees could
choose to wear alternative pieces, the allegatoasgainst American directly rather than based
on a theory that American authoriztbeir coworkersindependently tortious conduct.
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however, appears to be distinguishable in several ways: the plaialiiéigations are more severe
in that they have experienced contact with tixéctfabric in the uniforms, and the exposure alleged
in this case is both of greater duration anddeswgy. Occasional exposure to secondhand cigarette
smoke, for example, would be significantly lesensive than constant exposure throughout each
and every workday, and while perfumes may irritataesahey are generally considered to be safe
and non-hazardous, where by contrast testing revealed that some of the substances found on the
Twin Hill uniforms were over prescribed safety ltenand others were not identifiable even within
a taxonomy of over 129 million organic andorganic substances. Moreover, plaintiffs
experienced reactions not only when wearingTiwvn Hill uniform but also when working near
anyone wearing a Twin Hill uniform or even whiarclose proximity to work surfaces previously
used by a Twin-Hill wearing colleague, including jump seats, company vans, and crew sleeping
bunks, in a manner that would be unlikely to refnain occasional exposure to cigarette smoke
or perfume?®

Exposure to chemicals in the workplaeeen those found in common household products,
has been found sufficient to state a claim for ba#&hyMcClain v. City of New Orleand 37 So.
3d 671, 678 (La. Ct. App. 2014), the plaintiff statedlaim for battery wheshe alleged that her
coworker, at the direction of their supervisor ‘@gd Lysol in the public and work areas of the
office as well as upon Ms. McClain directly, cangiher to experience an adverse reaction

consisting of an inability to breathelike the proximity reactors’ allegations that they reported

25 See Badillo v. Am. Brands, Incl17 Nev. 34, 43, 16 P.3d 435, 441 (Nev. 2001)
(“Exposure to environmental tobacco smoke raises many complex issues of legal causality and
proof, such as the length and intensity of exposucessary to create a significant increased risk
or harm . . A toxic exposure that is discrete and maseertainable would be less problematic.”).

26 Cases cited in this discussion are not fomurts in the remaining Applicable States, but
the Court discerns (and American has idertdjfiao atypical definitions or characteristics of
battery in the remaining Applicable States that would likely lead to a different result.
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their reactions to American and yet continuedetact when exposed to the Twin Hill uniforms at
work, “Ms. McClain also alleges that she hadrigéd the City and Ms. Rodriquez on numerous
occasions of her inability to breathe whenever sgpdo the disinfectant, which she substantiated
with medical documentation. According to Ms. Mci@ladespite the City and Ms. Rodriquez’s
knowledge of her condition, thegontinued to expose her to the chemical spray.The court

found that at the motion to dismiss stage, Ms. MoCpled sufficient facts to state a cause of
action for the intentional tort of battedyl. at 678-7%" Similarly, in Franklin Corp. v. Tedford

18 So. 3d 215, 222 (Miss. 2009) (en banc), employees of a furniture manufacturer were exposed
to a toxic glue used in the manufacturing pescé¢hat causes respiratory and skin reactions.
Plaintiffs alleged that they repeatedly compdgino management about the symptoms they were
experiencing and their need forntgation and protective gear, tw avail. When one plaintiff
informed her supervisor that ngithe glue was giving her headaches, “she was simply told to take
some Tylenol.'ld. at 224 n.16. After a three-week tridde jury found for plaintiffs on their claims

of battery and IIEDId. at 229.Both the circuit court, on a motion for judgment notwithstanding
the verdictand the Mississippi Supreme Court found thatéhwas “substantial, credible evidence
presented... to support the Plaintiffs’ causes of action for batteryat 232. InGulden v. Crown
Zellerbach Corp.890 F.2d 195, 196 (9th Cir. 1989) found that employees stated a claim for battery
when they were exposed to polychlorinated bipthe (albeit at concentrations well over the EPA

safety limit and sufficient tarigger serious health concerrf8)As the plaintiffs have similarly

2" The holding of this case would also seem to undermine defendants’ emphasis that many
of the chemicals found in the Twin Hill unifornase also found in common household items, as
exposure to a common household chenlikalLysol can constitute a battery.

28 Nor do the “sick building” cases refute the plaintiffs’ claim for battery, as plaintiffs’
claims in the sick building cases did not include battseg, Andersqn68 F. Supp. 2d at 685
(fraudulent concealment and IIEDAllen, 308 F. Supp. 2d at 643 (stating a claim under the
intentional tort exception carved outWoodson v. Rowlan®@29 N.C. 330, 407 S.E.2d 222 (N.C.
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alleged that they were exposed to chemicalkeriTwin Hill uniforms that caused their proximity
reactions, at this stage the plaintiffs have gilaly alleged a claim against American for battery
with respect to certain individuals within the proposed Proximity Reactor €lass.
2. Fraud

The SAC also adds a new claim based on ffddhe fraud claim is brought on behalf of
all individual plaintiffs and the Uniform Class. &lalaim is not brought on behalf of the Proximity
Reactor Class, presumably because proximitytoesavould, as a general proposition, have a
difficult time establishing reliance on false statts by American about the safety of the new
uniforms since they had alreadyteg not to wear them. That said, several individual plaintiffs
who have pled proximity reactions have m@iély pleaded reliance. As to these plaintiffs
individually, the fraud claim may proceed.

As an intentional tort, fraud is subject to the samwkers’ compensation exclusivity
analysis detailed abovBee, e.g Coffey v. Foamex L.P2 F.3d 157, 161 (6th Cir. 1993). That is,
the claims of certain proximity reactor plaintiffdhavare citizens of substantial certainty states

may proceed, and the claims of plaintiffs in other states are bawitd one exceptiod* While

1991));Stebbins263 Conn. at 232, 891 A.2d at 288 (“willful misconduct and intentional acts” in
exposure to hazardous working conditions), and, gednthis case is distinguishable from those
on substantial certainty grounds.

29 Having concluded that the SAC plausibly gle battery as to these plaintiffs, it is
unnecessary to consider at this juncture whethe intentional infliction of emotional distress
theory is plausible.

30 Because the fraud theory limsed on conduct on which the other tort claims do not
depend-specifically, the making of allegedlfalse and misleading statementthe Court
concludes that it constitutes a distinct claim, sabjo a 12(b)(6) challenge, rather than merely an
alternative theory of liability for the iroduction of the allegedly toxic uniforms.

31 Because the members of the Uniform Cleas assert only a statistical likelihood of
harm that the Court has previously rejecteejrticlaim of injuries stemming from reliance on
American’s alleged fraud cannot sgeme the intentional tort exdégn to workers’ compensation
exclusivity and must be barred. As noted, whildifornia has a fraudulent concealment exception
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Pennsylvania workers’ compensation regime does not inclugle intentional tort exception,
Poyser 514 Pa. at 38, 522 A.2d at 551, the Pennsylvania Supreme Court has recagnergd
narrow exception to the exclusivity provisiontoé WCA where the employee demonstrates (1)
fraudulent misrepresentation, which (2) leads to the aggravation of an emplpyeexisting
condition” Kostryckyj 52 A.3d at 338. The Pennsylvania SupremerCexplained, There is a
difference between employers who tolerate wia&@ conditions that will result in a certain
number of injuries or ilinesses and those wbtivelymislead employees already suffering as the
victims of workplace hazards, thereby precluding seraployees from limiting their contact with
the hazard and from receiving prompt medical attention and d4agtin, 530 Pa. at 18, 606 A.2d
at 448. To the extent that individual proxiynreactor plaintiffs from PennsylvartsEdward
Burke, Katherine Christensen, Barbarark; Gloria Morales, and Kathy Runkiglead that
American’s fraudulent misrepresentati@garding uniform safety exacerbated their pre-existing
reactions, their claims may proceed.

Claims sounding in fraud are subject to theghtgned pleading standard set forth in Fed.
R. Civ. P. 9(b); plaintiffs are requirdd describe the “who, whatvhen, where, and how of the
fraud.” Cincinnati Life Ins. Co. v. Beyrer22 F.3d 939, 948 (7th Cir. 2013). The plaintiffs allege
that American fraudulently misrepresented thetgeof its uniforms, including their compliance

with Oeko-Tex standards. Specifically, the plaintitidege that a “Novendr 30, 2016

to workers’ compensation exclusiyjtthe exception applies only wheth& employe'ss injury is
aggravated by the employsrfraudulent concealment of tlexistence of the injury and its
connection with the employmeénCal. Lab. Code § 3602(b)(2). Where, as here, plaintiffs allege
that they were the ones to first inform themployer of the existence of their injurethat is,
they do not plead that American discovered amgh ttoncealed the existence of their reactions
from them—they do not meet the exceptidbee, e.gJensen v. Amgen Incl29 Cal. Rptr. 2d
899, 902 (Cal. Ct. App. 2003) (“Summary judgmenswaoperly granted in this case because
Amgen did not conceal the existee of Jensen’s injury. Jensenrsedf knew of her symptoms
before anyone at Amgen did.”).
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communication to American employees signed by&edez, Adler and Bogmortrayed the results
of the wear testing and claimed that timforms were proven safe.” SAC%5. In addition, after
the second round of Intertek testimghich found benzyl benzoate peses in garments at 100 ppm
rather than the 20 ppm levdlund in the first round of testing, “American told its employees:
‘testing proves American’s new uniforms are safe for employegk,f 216, while internally
communicating concern that bethbenzoate was present‘imoth sweaters and tailored garments,
which is considered a sensitizer and could Iteésuan allergic response in certain peoplil,

1 217. Finally, American represent&tiat our uniforms meet Oekbex 100 requirementsjd.

1 227, though as noted the fabrics had not beeo@urd not be Oeko-Tex certified, several of the
factories that manufactured the uniforms eithenditchave Oeko-Tex certifications or had expired
certificates,and the APFA’'s garment testing allegedly indicated cadmium levels over the
applicable Oeko-Tex limitSee id{{ 163, 229, 251.

The plaintiffs further allege that Americantended for its employees to rely on these
statements regarding the uniforms’ saféfpon discovery of the expired Oeko-Tex certificates,
“American’s Byrneswrote to Szparaga of Twin Hill: “Thiis very serious. We need to squash
employee concern immediately, and it would séeese certificates should be readily available ...
no?”1d. Y 163. Regarding reports of adverse reactiorthe uniform after the second wear test,
American Senior Vice President for Hubszanne Boda wrote to Byrnes sayifighis is too bad,
as you say. We need to educate and disprove this theory as it will inevitably keep coming up. Can
[Twin Hill] provide us evidence that we can use to provide ‘proof to all that the fabric is not
treated chemically’ Id. 142 American’s desire to assuage@oyee concern about the uniforms
was partly fiscal, according to an internalithorization document égking approval from

American upper level management ty f@r this now third round of testingijtl. § 175,[p]oor
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employee perception may shorten the litespof the [uniform] collection, reducing the
effectiveness of the investment thus fad.”{ 181.

The plaintiffs allege that certain individuplaintiffs relied on these representations and
continued to wear the Twin ilH uniform even after experi@ing reactions. Plaintiff Arcate
specifically pleads that he relied on American’s representations regarding uniform safety:

From the beginning of the rollout through May of 2017, Plaintiff Arcate believed

that he had just developed health issines were persistent but did not associate

them with the Twin Hill uniforms, parti¢arly since American had vouched for the

uniforms both in words and in acts (to-wiey had not removed the uniforms from

the workplace). In May 2017 he read aticée that listed the reactions as including

severe respiratory issues. As a resultpleced an order [for another brand of

uniform] in July 2017.

Id. § 515;see alsdls! Resp. MTDat 4, ECF No. 138 Captain Arcate had some slight symptoms
after the rollout while wearing the uniformut believed American’s proclamation that the
uniforms were safe and thus discounted his sgmp as being due to something he caught or
developed on his own. But when he subsequenxgberienced serious health problems, and found
those health problems subsided when he was neb, he began to adize that he had been
duped and that the uniforms were the cause of Higdlth.”) Like Plaintiff Arcate, fourteen other
individual plaintiffs allege that they continuéd wear the uniforms after the November 2016

announcement that the uniforms were safe, andnuged to do so for periods ranging from one to

ten months (December 2016 to October 261 R)is plausible to infer that these plaintiffs relied

32 plaintiffs Joy and Dena Catan never wor Tiwin Hill uniforms to work and therefore
do not plausibly allege reliance. SAC 11 368, 338nkff Ivers does not specifically state when
she stopped wearing the uniforsee id.ff 651-52, and therefore does not provide a basis to infer
that she relied on American’s November 20JGresentations and continued to wear the uniform
thereafter. As to the other plaintiffs, five stepjpwvearing the Twin Hill uniform in December 2016
(Joe Catan, Ouladbrik, Preston, Thierry, Glensen), two in January 2017 (Cherie Anderson and
Edward Burke), two in February 2017 (Rosengaad Runkle), one in March 2017 (Vera), three
in May 2017 (Arcate, Crumrine, and Shanneeng in July 2017 (Morales), and one in October
2017 (McAlpin).
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on American’s representations in deciding d¢ontinue wearing the uniforms even after
experiencing reactions.

American has disputed whether the pldistihave sufficiently alleged reliance and
whether, in the incidents allegedettieceit precedes the harm. Asthtage, such allegations are
not requiredSee Midwest Commerce BamkiCo. v. Elkhart City Centre} F.3d 521, 523 (7th
Cir. 1993) (Rule 9(b) does not require that the complaint explain the pl&rtiiory of the case,
but only that it state the misrepresentation,s®min, or other action or inaction that the plaintiff
claims was fraudulent))” Siegel v. Shell Oil Cp480 F. Supp. 2d 1034, 1045 (N.D. Ill. 2007)
(“Accordingly, Rule 9(b) does not impose on Plaintiffs the added burdgreatiing lawor
pleading the ingredients of a sound legal theprsuch as the elements of Plaintiffs’ unfair
practices claim.”$3 Certain individual proximity reactor plaintifisCherie Anderson, Arcate,
Edward Burke, Joe Catan, Christensen, Crumrine, McAlpin, Morales, Ouladbrik, Preston,
Rosengren, Runkle, Shanneen, Thierry, and Vévave stated their fraud allegations with
sufficient particularity to move forward.

-

For the foregoing reasons, American’s motdismiss is denied with respeciaintiffs
Cherie Anderson, Joseph Arcate, Joseph CBiaung Crumrine, Mary McAlpin, Nadia Ouladbrik,
LaJuan Preston, Bret Rosengren, Kaneeshan®ean Suzanne Thierry, and Veronica Vera, who

have stated plausible claims for relief based allegations that American exposed them to

3 n any event, the plaintiffs do allege reki@nand injuries after the representations, both
for specific plaintiffs and based on a large numbénjafies at a variety odifferent points in time
that supports the inference of relianSee, e.g.PIs.” Resp. American Defs.” Suppl. MTD Apps.
A-M at 11, ECF No. 149"Plaintiffs properly plead separate injuries following American’s
fraudulent representations at numerous pointsime which produced separate and distinct
injuries’).
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uniforms with substantial certainty that thepwd be harmed and that American fraudulently
misrepresented the safety of those uniforms. The#gomdo dismiss is also denied as to the non-
fraud claims of plaintiffs Den&atan and Lisa Joy, and thewid claims of plaintiffs Edward
Burke, Katherine Christensen, Gloria Morales, and Kathy RuAkierican’smotion to dismiss

is granted with respect to all other individual plaintfflBecause the plaintiffs have had the
opportunity to replead their claimend have done so at gréangth, the Court concludes that
further amendment of the complaint would be futile. To the extent that the SAC fails to plead

plausible claims as to individual plaintiffs etidismissal of those plaintiffs is with prejudice.

4%t

Date:April 22, 2020 John J. Tharp, Jr. -
United States District Judge

34 This ruling addresses only the sufficiency of the pleading of the plaintiffs’ individual
claims. It does not extend to the issue of dedifon of the putative classes. The parties should,
however, consider the nature of the analysipleyed here in evaluating individual claims when
evaluating the viability of the asserted class claims.

49



