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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

OVERWELL HARVEST LIMITED, aBritish )
Virgin Islands company, individually and )
derivatively on behalf of Neurensic, Inc.

N—r

Plaintiff,
No. 17 C 6086
V.
JudgeSara L. Ellis
DAVID WIDE RHORN, PAUL GIEDRAITIS
and TRADING TECHNOLOGIES
INTERNATIONAL, INC.

~— e N

Defendant.

OPINION AND ORDER

After Trading Technologies Internationahcl (“Trading Technlmgies’) bought
Neuransic, Inc. (“Neurensic’), Overwell Harvest Limited (“Overwell”prought this suit
individually and derivatively in its capacity as a Neurensic sharehatderst Neirensics Chief
Executive Office David Widerhorn its Chief Operating Officer Paul Giedtis, andTrading
Technologies.After severalrounds of litigation before this Couverwell filedasecond
amended complaihilleging breach of fiduciary duty agair@iedraitis andViderhorn (Count
1), and aiding and abetting breach of fiduciaryydagainst Trading Technologiesd@nt II).
Giedraitis ad Trading Technologiemove to dismiss the respectigiims against therfi.
Giedraitis argues that this Court does not have subject matter jurisdiction to leeaeds suit
against him becaudbere is not complete diversity between the paraesl becaus®verwell

has failedo prove the requisite amount in controversy. Trading Technologjasathat

! This isin factOverwell s thirdamended complaint babnsisent with thecomplaints captiorand
label the @urtrefersto this as Ovewvell’s seond amended complaint.

2 Widerhorn filed forbankruptcyon December 15, 201 7ytmmatically stayig theproceedings against
him.
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Overwell has failed to state a plausible claim for damages, and thereferetthgainsirading
Technologies must fail. The Court finds that these arguments are withouaintedenies the
Defendants’ motions to dismiss.

BACKGROUND*

Neurersicis a Delaware corporate startup in the financial technology stebis nov
defunct. Widerhon wasthe company’<CEOandpresident.Giedraitis was the Chii®perating
Officer.

Overwell, aBritish Virgin Islands companyyasone of the principal investors in
Neurensic It invested$3.5 millionfrom 2015 to 2017 anaceived a seain the Boardof
Directors Overwell male thege investmentbased on Rurensits falserepresentationthat it
had a value o860 million, that ithad raisedeveral millions more from other committed
investors, and that the investments wowddistantially improg theCompany s exit valuatiori.
Doc. 99 1 20.

By mid-August2017, Neurensic was insolvent. According to Widerhtbr&,company
owed approximately $3.5 million in debt, including back wages to employees, back taxes and
loans to the government, as well as debgeneral creditorsin an email to shaholders on
August 16, Widerhornepresentethatthe companyvas working with an accounting firm and a
law firm to completeanaudit. This wasfalse. InsteadViderhorn himself, who is not an

accountat, perfomedthe audit. Even now,a thirdparty professionahasyet toauditthe

® The factshere ardargely taken fromOverwells seconcamended complaint andre presumettue for
the purpose of resolvingrading Technagies motion to dismiss See Minich v.Vorwald 664 F.3d 206,
212 (7th Cir. 2011). Additiondhcts are taken frommaterials submitted b@iedaitisin orderto
determire the motion to dismiss fdaick o sulject matter jurisdiction Apex Digital, Inc. v. Sears,
Roebuck & Cq.572 F.3d 440,44 (7th Cir. 2009) Additionally, he Court presunssfamiliarity with its
January 31, 201%)pinion and Ordem)oc.93. Thefacts here are largely sikari, and his Opiniononly
sek forththose facts neceary to resolution of the pending motidogdismissand refers readers to the
background section in its January 31, 2019, Opinion and Order, for alatared desciption of the
underlyingfacts.



companys financials Widerhornalsotold shareholders thahe companys “assets mst be sold
immediately” Id.  24. Althoughseveral entities werinterested in buying the coapy, he
claimed theyhad “withdrawn their interest and [we]re unwilling to move forward given thite st
of the company’s financial affairs.ld. The onlyinterested buyeremainingwas Trading
Technologieswho would likely offer between $200,000 and $400,000.

On August 18, 2017, Widerhorn told shareholders that unless another irozstor
forwardby August 21and agreetb buythe company for at lsa$1.5 million—the amount of
the company’s emergency lierfNeurensiglanned tcell its assets to Trady Technologies.
On August 25, Widerhorstatedthat heand Giedraitis had met wiffradingTechnologiesand
arguedthat“even with the amortization cost, the book valu¢ghgurensits] technologyasses
[wa]s approximately $2.fmillion] and thatthe compang] investors would like to see a fair
return in Ine with the value oflie assefd” Doc. 1061 at 28.

Overwell fileda complaintfor injunctive reliefon August 22, 2017, askingisiCourt to
stay the impending sakto Trading TechnologidsecauséNeurensicfailed to comply with notice
and disclosure requirementOn September, the Court grante@verwell’s motionin part and
laterissued an Ordetirecing Neurensido haltthe sale until “the Board satisfies all applicable
requirements foDelaware law anthe Bylaws of Neurensic, Inc.” Dot9.

Around that time, Trading Technologies begamky former Neurensic employe&s
help ensure a smooth transition of Neuresdizisiness On September 1, 2017, Trading
Technologies hired Jay Biondo, who continued servicing Neurelsidswhile workingfor his
new employer On September 19, Trading Technologies hired Morgan Trinkhaus “to ensure
[Trading Technologies’ acquisition of Neurensic] haftg greatest chance of reaching its long

term potertial.” Doc. 99  56. Trading Technologies also hired former Neurensic employees



Eric Eckstand and Evan Story as softwagngineerso help ‘recreate th business’for Trading
Technologies.ld. § 57. All of these employees hathnedemployment cotrads with
Neurensidhatprohilted them from competing with Neurensic or from disclosing the
companys proprietary information. Widerhotmewthat Biondo was working for Trading
Technologies no later than September O2erwell s representative ondlBaard Kenneh Chu,
raised concerns about Trading Technoeésdhiring formeremployeest a board meeting on
September 14.Giedraitisraised the issue insubsequentonference call with Trading
Technologiesbeyond thatneitherGiedraitisnor Widerhon tookanyaction to enforce the non-
compete andion-discloste agreements.

On September 11, 201¥rading Technologies submitted a revised term stoeet
purchase the company for $300,000. Among other tehmmgfferincluded earnout provisions
that would allow the company teceive a eturn onfuture earninggrom its assets.On
September 14, a majority of Neurensic’s Board of Directors voted in favor eftaug the offer.
The next day Widerhorn provided shareholders with notice of the agrearmdestheduled a
final vote on October 5.

On October 40verwell submitted its own term sheetpurchase Neurensic for
$400,000. It did not include other terthat Trading Technologielad offered such asn
earnout provision. Widerhorn and Giedraitis preddverwé#’s term sheet to Trading
Technologes, whichincreased its upfront cash offer to match Overwell’s offer. Widerhorn and
Giedraitis did not allow Overwell to increase its offer. Widenhaformed shareholders on
October hat Trading Techmloges’ term sheet was tier thanOverwell’'sterm sheet. Neither
he nor Gedraitis mentioadthatthey did not allonOverwell to submit a send offer. On

October 6, 2017, Neurensic sold its assets to Trading Technologies.



LEGAL STANDARD S

A motion to dismiss under Rule 12(b)(1) challenges the Gosubject matter
jurisdiction. Fed.R. Civ. P. 12(b)(1).Theparty asserting jurisdictionas the burden of proof.
United Phosphorus, Ltd. v. Angus Chem.,G82 F.3d 942, 946 (7th Cir. 2008)erruledon
other grounds bylinn-Chem, Inc. v. Agrium, Inc683 F.3d 845 (7th Cir. 2012). The standard
of review fora Rule 12(b)(1) motion to dismiss depends on the purpose of the mApex.
Digital, Inc. v. Sears, Roebuck & C&672 F.3d 440, 443-44 (7thrCR009). If a defendant
challenges the sufficien®f the allegations regding subject matter jurisdictiofa facial
challenge), th€ourtmust accept all welpleaded factual allegations as true and draw all
reasonable inferencestime plaintiff'sfavor. Seead.; United Phosphorus322 F.3d at 946lf,
however, the defendant denies or controverts the tfutirequrisdictional allegation& factual
challenge), th€ourt may look beyond the pleadings and view any competent gubaofitted
by the patiesto determine if the plaintiff has establishedgdiction by a preporetance of the
evidence SeeApex Ogital, 572 F.3d at 443—-44AJeridian Sec. Ins. Co. v. Sadowski1 F.3d
536, 543 (7th Cir. 2006).

A motion to dismiss under Rule 12(b)(6) ckaljes the sufficiency of the complaint, not
its meris. Fed.R. Civ. P. 12b)(6); Gibson v. City of Chicag®10 F.2d 1510, 1520 (7th Cir.
1990). In consideringa Rule 2(b)(6) motion to dismiss, the Cowtcepts as true all well
pleaded facts in the plaifft s complaint and draws all reasonable infeesniom those facts in
the plaintiff's favor. AnchorBank, FSB v. Hofe649 F.3d 610, 614 (7th Cir. 2011). To survive
a Rule 12(b)(6) motion, the complaint must not only provide the dafendth fairnotce of a
claim’s basis but must also Eeially plausible. Ashcroft vigbal, 556 U.S. 662, 678, 129 S. Ct.

1937, 173 LEd. 2d 868 (2009)see also Bell Atl. Corp. v. TwompB50 U.S. 544, 555, 127 S.



Ct. 1955, 167 LEd. 2d 929 (2007)."A claim has facial plausibility when the plaintiff pleads
factual content that allows the court to draw the reasonafgesnce that the defendant is liable
for the misconduct alleged.Igbal, 556 U.S. at 678.

ANALYSIS

This is thesecondime thatGiedraitis andl'radng Technologies move to dismidse
repective taims againstitem. The Courfpreviously denied Giedraitismotion to dismis®n
thebasis thaDverwell hadsufficienty alleged the existence of a fiduciary duty, and that
Giedraitisbreached thatuty. The Court foundhatOverwellneednotallege anthing dseto
sufficiently state a claimat this stage of the pceeding. The Cousimultaneouslygranted
Trading Technologiésnotion to dismisson the basis th&verwellhad notsufficiertly alleged
damages. The Court reasondtat”Overwell would have had to increase itdfer by more than
eight times in order toexceed the compatg/liabilities and‘derive any value for the
shareholders.” Doc. 93 at 15.

If it seems odd that plaintiff need notllegedamages to pledareach of fiduciary duty,
but mus$ do so to sustaia claimfor aiding and abetting breach of fiduciary dutys because
thiswould be a raresituaton. If aplaintiff seekscompensatorgamages as Overwell does in
this casetheymustallege damage® sustain a breach of fiduciagyty claim. O’Reilly v.
Transworld Healthcare, Inc745 A.2d 902, 920 (Del. Ch. 1999) (“If the plaintiff requests more
than nominal damagethe complaint must allege facts sufficient to suppatdmages

requested). * And if a plaintiff seeks nominal deagesn a direct shareholdeuit, it must

* Per the Court’s reasmg in its previous Opinion, Do8&3 at 6-7, the Court applies Delaware |aov
assess Overwell's claims against Gatis under thé‘internal affairs doctrire” CDX Liguidating Tr. v.
VenrockAssocs.640 F.3d 209, 212 (7th Cir. 2011). The Couevipusly stated that neednot decile
which statés law governs Overwell’s claims aipst Trading Technologiesnce the elements of aiding
and abetting breh of a fiduciary duty are the samacer lllinois and Dehware law But becauséthe
aiding andabetting claim cannot exist without the urlgimg allegation of breach ofduciary duty; the
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allegethatthewrongful conduct deprived of its economic or voting rightsln re Tyson Foods,
Inc., 919 A.2d 563, 602 (Del. Ch. 2007]N] ominaldamages are appropriate only where the
shareholdes e@nomic or voting rights have been injur8d.n re J.P. Morgan Chase & Co.
S’holder Litig. (J.P. Morgan Chasdl), 906 A.2d 766, 774 (Del. 2006)[T]he plaintiffs
entitlemento seek nominal damages depends upon whether their complajessahe type of
deprivation ofthe [company stockhdders economic interests or impairment of their voting
rights, that would be cognizable under fe Tri-Star Pictures, Inc., Litig 634 A.2d 319, 331
(Del. 1993),as correctedDec. 8, 1993)and disapproved of on other grounds by [Ego845
A.2d at1035],as limited byLoudon[v. ArcherDanielsMidland Co, 700 A.2d 135, 141 (Del.
1997)]."). And Overwell has nadlleged anyactions that deprived it of issmonomic or voting
rights apart from the copleteloss of its investments.

But Giedraitisdoes not press thipacificissue. Nor does the Court need to in order to
addessthepresenimotiors. For Giedraitis argues thaven claming nominal damages,
Overwel cannot possiblgstablishlierequisiteamaunt in controersyfor this Court’'ssubject
matter jurisdiction Giedraitishas takerthe Courts previous finding—that Overwellhad not
sufficiently pleaded damagés sustain its aiding and abetting clairandrefashionedt into a
jurisdictional issue.Trading Techologiesagaincontendghatthe second amended complaint
does not sufficienthallegedamages

Upon further consideration, the Cousdlieves iterredin its previous analysigegarding

damages The Court require@verwellto showthat itwould have recoupesbme valefrom a

Court will applyDelaware lawto analyzetheaiding and abetting breach of fiduciary duty clairBclartz
v. Paiish, No. 16 C 10736, 2016 WL 7231613, at *3 (N.D. lll. Dec. 14, 2018} e aiding and abetting
claim cannot exist without the underlying allegation of breach of fiduciagy dinich is governed by
Wisconsin law. Thugtheaiding and abettirg bread of fiduciay duty claim falls within thénternal

affairs doctrire and is governed solely by Wisconsin lawf.5g¢e alsdCDX Liquidating Tr, 640 F.3cht
219-20(applyingDelaware lawunder internal affairs doctreto ading and abettingoread o fiduciary
claimg.



higher sale pricas a individual shareholderBut the Court should havenalyz2d damages by
looking at what Neurensicdped to recoveas a companyThis flowsdirectly from a €parate
guestionthatthe Court and the parties previougiiossedover: does Overwell brings these
claimsdirectly as an individual, derivativebs a shareholdeoy both? SeeTooley v. Donaldson,
Lufkin & Jenrette, In¢.845 A.2d 1031, 1036 (Del. 2004) (“Dataning whethe an action is
derivative or direct is someties difficult and has many legal consequences, some of which may
have an expensive impact on the parties to the actidadhhaving determined that Overwell
does not allege any inddual clhims—or if it does that those clainmust bedismissed—
Overwellis left with Neurensits claim andthe Courtmust onsider damages from Neurensic’
perspective Int'l Union of Operating Eng'rs, Local 150, AFL-CIO v. Was®3 F.3d 276, 288
(7th Cir. 2009) (The American legal system . view[s] a shareholder dertixge action‘as a

suit to enforcea corporate cause of actiagainst officersgirectors and third parties. {citation
omitted).

Accordingly, the Courfirst addressewhetherOverwell has sufficiently alleged
individual orderivativeclaims Second the Court addressdsading Technologies’ argumin
as to whether Overwell hasifficiently pleaded damages Becauseésiedraitis jurisdictional
argument relies on the Cowgprevious damages decisioheCourt thenaddresse&iedraitis’
argumenthatOverwell has nosufficiertly establishedhe $75,000 amourih controvery
requirement
l. Direct or Derivative Claims

Overwellstdes that it brings this actidooth individually and derivatively on bdhaf
Neurenst. This has almost no bearing on theu@s analysis sincéhe Court looks at the

substance of the claims, rather than the parties’ characteripdtioam. Tooley 845 A.2dat



1035 (‘Plaintiffs’ classification of thewst is not binding.”(citation omited)). Determining
whether a stockhder's claim is derivative or direttirns on “(1) who suffered the alleged harm
(the corporation or the suing stockholders, individually); and (2) who weuaklve the benefit
of any recovery or otheremedy (the arporation or the stockholders, indivially)?” 1d. at

1033.

Here, the majority of the allegations agaMatlerhorn and Gigraitisinvolve
mismanagement of Neurensi©verwellalleges thatheyfailed to pay taxes and wes failed to
conduct proper bookkeeping, atidttheyfailed to enforce regttive covenants against former
employees who began working for Trading TechnologefsreNeurensits sale was amplete.
As Overwell puts it;yWiderhorn and Giedraitis could not unwind those actions,” Dod] §9
and this, together with the company’s dire financial situation, essentiatlgdf@n unfavorable
sale for only $400,00 cash These are derivative claims becauWgelerhorn andsiedraitis
actions directly harntethe company SeeThornton v. Bernard Techs., In€.A. No. 962VCN,
2009 WL 426179, at *3 (Del. Ch. Feb. 20, 2p0%Iaintiffs complain of quintessentidirector
mismanagement and any recovery would be for the bherie¢he corporate entify”) ; Albert v.
Alex. Brown Mgmt. Servs., IndNo. Civ. A. 762-N, 763N, 2005 WL 2130607, at *13 (Del. Ch.
Aug. 26, 2005) (“Essentially, th[ss] a claim for mismanagement, a paradigmatic derivative
claim.”). Any harm hat Overwell suffered because of thesmanagements a derivative othe
injury to Neurensic.SeeTooley 845 A.2dat 1036 (noting approvingly théthe inquiry should
be whether the stockholdieas demonstrated that he or she has suffered an injury that is not
dependent on an injurg the corpration’).

Overwell alsomakes allegations thabuldconceivaby give rise to a directlaim.

Specificaly, Ovemwell alleges that Widedrn and Giedraitis ade falseepresentations to



stockholders regarding the conmg&s financesthattheyfailed to tél stockholders that Trading
Tednologies had hired Neuren®mployeedefore the saleggnd that theyfail[ed] to
adequatly apprise thestockhdders ofthe conmpetitive, if not superior, offer submitted by
Overwell’ Doc. 23 § 79.Allegationsinvolving a failure to dislose informatiorcan sustain
individual shareholder claimbthey implicate the right tafully informedvote. SeeThornton
2009 WL 426179, at *3ifding “failure to discloseaccurate balance sheefsevented
shaeholderdrom makng an informed wtein boardof directors dectionandwas a direct, rather
than derivative, claim)Tyson Foods919 A.2dat 601 (“Where a sharelder has been denied
one ofthe most crital rights he or sl possessesthe right to a fully informed votéie harm
suffered is almost always an individual, not corporate, Harrilere,however Overwelldoes
not allege thaWiderhorn and Giedraitis’ actions prevent@derwellfrom exercising an
informed vote either as a board member, or as a shareholddeed, Overwellconcedeshat it
did not even attend the October 5 board mgedtrvote onthe salgo Trading Technogies
And Overwel has nototherwisealleged thatViderhorn and Giedraitissidions injureda rightit
held as ahareholderTyson Foods 919 A.2d at 60{‘For a shareholder (or, as here, a class of
shareholders) to maintain a direct claim, he or she must identify an injurg tiatdependent
upon injury to the corporation.”)Even if itcould show that Widerhorn ar@giedratis infringed
its rights as a shareholdércould not maintain a claim without alpteadingdamage$lowing
directly from tlose specific actionsSee In re J.P. Morgan Chase & Co. S’holder LitiP.
Morgan Chase)l 906 A.2d 808, 825-27 n.61 (Del. Ch. 2005)h @rder for the plaintiffs’
request for compensatory damages arising from a violation of the duty of disdlosurrvive a
motion to dismis, the court must find that the plaintiffs havefseth in a wellpleaded

complaint allegations to supg those damagey, aff'd, 906 A.2d 766 (Del. 2006)As alreay
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discussed, Overwell has ralteged that th&Viderhorn and Giedraitimjured itseconomic or
voting nghtsso as tcsustain a request for nominal damagégson Foods919 A.2dat 602
(“ NJomind damages are appropriate only where the sharehsldeoimmic or voting rights
have been injured..

The situation is similar to that gfP. Morgan Chase B06 A.2d 808. In thatase,
shareholders of J.P. Morgan &ebank brought derivative @imsagainst the bank’s directors
for breach of fiduciary duty after a merger with another bddkat 812. The central claim was
that the directors lthrefused a nte favorable deal, one that did not involve issuing stotkeo
other bank’s shareholdeata premium.ld. They also alleged that the directors faited
disclose this alternative raremium offer tahe banks shareholdersid. at 814.

Thecourt heldthat claimsagainst theboardfor refusinga better deal wergerivative
becausea less &vorable dealharmed the comparfyrst. 1d. at 818. The court found thitiling
to disclose the more favorable deakhareholderas ale a derivativeclaim:

The ssue the court sees is whether this purported bkzssd
disclosure claim canxest asa ckim for money damages apart
from the underlying drivative claim. This issue is articularly
framed by the fact that the damages allég#édwing from the
disclosure violation are exactly the same as those allgge
suffered by JPMC in the derlying clam.

The disclosure claim alleged by the plaistif . . if proven, could
have spported a claim for equitable relief. . . . Now, of course,
the “eggs” have been irretrievably “scrambled” and there is no
possibilty of effective equitable relief.

Because equitable relief is no longer practicableplaiatiffs
present their disclosarclaim as one seeking money damages.
There are severaroblems withthis apprach. In order for the
plaintiffs’ request for compesatory damages arising from a
violation of the duty of disclosure to survive a motion tsnaiss,
the court must find that the plaintiffs have set forth in a well-

pleaded complat allegationgo support those damageBut, for
the reasons already discadsthe court concludes thaetnjury
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alleged in the complaint is properly regarded as injury to the

corporation, not to the class, and the damages, if any, flowing from

that aleged breach diduciary duty belong to the corporation, not

to the class.How then could the same direxg@verbe liable to

pay actual compensatory damages to bimehcorporation and the

class forthe same injury?The answer . . . is that they could not.
Id. at 825—-26. nilar to J.P. Morgan Chase Dverwellhad a claim for equitable relief before
the Neurensic sal@as completeand the Court granted itsquesfor astayuntil Neurensic
provided shareholders witufficient notice But now, “equitable relief is nohger practicable”
and Qrerwell seeks money damages for injutiest flowderivativelyfrom harm tothe
company.ld. Because Overwehas noshownthat itsrights were infringed, or thdt suffered
damages apart from the company, thereidrect claim

Havingestablishedhat Overwel only alleges derivativelaimsaganst Widerhan and
Giedraitis, its claimsigainstTrading Technologiesf aiding ard abdting Widerhorn and
Giedraitis breachof fiduciary dutiesmustalso be derivativeSeeFeldman v. Cutaig956 A.2d
644, 662 (Del. Ch. 2007aff'd, 951 A.2d 727 (Del. 2008)[A] n aidingand abetting claim
premised on a derivative cause ofian is necessarily derivative itsé)f. Having determined
the nature of Overell's claims, he Court now turns to tHeefendantsrespetive motions.
Il. Trading Technologies’ Motion to Dismiss
The Court previously found that Overwell hddguedtself outof court beausdt could

not show it sfferedanydamages The Court reasoned thgitven Neurens’s outstanding debt
of $3.5 million, t was notlausible that Overwell would ka“increase[d] itoffer by more than
eighttimes in order talerive any value for the shareholderdJoc. 93 at 15.0verwell
subsequentlfiled its s&ond amended complaint, whereimlieges that Neurensgdebtsmay

have beensalowas $1.5 millioror lessgiven thata full audit has still not been completed.

Overwell also alleges thatiittended to bidip to &.5 million “based on the value of the

12



technology and in order to protect it3.% million invesiment? Doc. 99  68.Trading
Technologiesnoves to dismisagain,argung thatOverwell hasstill failed to allegethat
Neurensic’s sale preccould have plausly exceeded the company’s debf&hus,accordingto
Trading TechnologieOverwell has no hope of recovering its losses and it cannotainpw
damages.

Having reconsidered this issue, the Court finds 1 @malysis is mistaken and that
Overwell need not allege that it suffer@@images as an inddaal shareholderAs already
established, @erwell bringsaderivative, not an individuatlaim. Becausehis isNeurensits
cause of actiordamagesvould be awarded to the compargt’l Union of Operating Eng’rs
563 F.3dat 288(“The American legal system . view[s] a shareholder derivagiaction‘as a
suit to enforcea corporate cause of actiapainst officersgdirectors and third parties.’{citation
omitted); J.P. Morgan Chasd, 906 A.2d at 773 (D]amages must be logically and reasonably
related tathe harm or injury for which compensation is lgeawarded). As such, the proper
measureof damagess the harm to the company, not to the individual shareholdérs.
(explaining that$7 billion damage figure woultle a logical and reasonable consequence (and
measure) of the harnaused tqJP. Morgan Chase]” iderivatve suitallegingthecompany
overpaidfor mergerwith anotler bank but it had “no logical or reasonable relationship to the
harm caused to the shareholdedividually for beingdeprived of their right to cast an informed
vote”).

Here, Overwell alleges that Neurensic hagkebetween $6 to $12 million, and that
because oWiderhorn andsiedraitis’ mismanagemerthe companyold for $400,00 cash As
previowsly discussed in tBiCourt’s January31, 2019, OpinionQverwdl alleges thaflrading

Technologiesidedtheleadeship’s actions i hiring key employees froiNeurensicand
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facilitating the transfer of Neuraic' s proprietaryasset$efore the completion of theale.

“[A] ware of the financial distress the Company,Trading Technologieaided and abetted the
wrongful behaviorand, in essence, helpedsurehat the sale waafait accompli Doc. 99 | 8-
9. Evenif thediminishedbidding pricewas the limit ofdamages #&tibutableto Tradng
TechnologiesOvemwell haspleaded thait intended to bid $1.5 million. é&ause this is a
derivative suit, it does not rtiar if Overwell would havebid more than the comparsyfiabilities
in order torecaup its own investment.It only matters thalNeurensiccould hae extracted a
more favorable sale pri¢aanit did.

TradingTechnobgiesargues thait is speculative tallegethatOverwellwould have bid
$1.5 millionfor Neurenst, and that thesae the type of “naked assertiohgevoid of further
‘factualenhancement that Igbal prohibits. Doc. 103 at 6. The Codoesnot agree. Overwell
had alreadynveded$3.5 millionin Neurensiand has alleged that the coamywasworth up to
$12 millionaccounting for the value ttfietechnolog, the cost of assefing a comparale
team of engineeras well as the atorrer bag and substions that wer@itherimminentor
alreadyin place. Even if theCourt were to only look at the value of the technologyctvhi
Widerhorn andGiedraitisthemselveplacedat $2.5 million, a bid of $1.5 milliorfor the entire
companydoes noseemmplausible

More importantly Overwdl neednot show it would have bid $1.5 million, but only that
it may have plausiblpid north of $400,000. Considering the valu&elren&’s assets, this is
not speculativan the same wags the caesto whichTradingTechnologies pointsCf. Aliano v.
WhistlePig, LLG No. 14 C 10148, 2015 WL 2399354, at *5 (N.D. Ill. May 18, 20b5ré
plaintiff-restaurant waawareghatdefendatis whiskey wasnis-brandedits claim that

customersvould stop patronizingestauranbecausehey wanted to purchase whiskey and could

14



not, orcustomersvere appdéd thatrestaurantontinued tosel the produt, were“rank
gpeculaton regarding future customer behaviolMessina v. Vill. of Villa Park, Il] No. 13 C
00405, 2014 WL 4923610, at *4 (N.D. Ill. Sept. 29, 2014) (politeafs claim that hélos]t]
valuable job opportunitiedieause of public comments about his job performavee
“entirely conclusoryyand failed to plausibly atige that he had been blacklisted that it was
“virtually impossible for him tdind new work in his field}; Strautins v. Trustwave Holdings,
Inc., 27 F. Supp. 3d 871, 881 (N.D. Ill. 2014)4intiff's claimsthat she wa inured by cyber-
attack weretoo speculative because she coulteastablish that her information was
compromised or stolenWnited Labs., Inc. v. SavaianNo. 06 C 1442, 2007 WL 4557095, at
*7 (N.D. lll. Dec. 21, 2007)dlaintiff's claim that itmight not be able to obtain insurance
coverage because insurance policies were not delivered on time was specutatvel asntiff
“ha[d] only alleged the existence of potential damages at some futatarppme’). Even f the
wrongful conduct onlyampened the biting proces by$100,000, thais enough to survive a
motion to dismiss Overwell hagplausiblyallegedat least thisnuch.

Trading Technologies also argueattverwell has not sufficdly pleaded proximate
cau®. It argues, for instancéhatOverwell has not allegettiat the employee and technology
trandersto Trading Technologiedampenedavhat Overwellwas willing tobid on the company.
Ovemvell need not connect all of the detgh cettainty to survive a motion to dismisall it
must alleges “a plausble claim for relief,”Igbal, 556 U.S. at 67%fter which it “receives the
benefit of imaginabn, so long as the hypotheses are condistgh the complaint, Twombly
550 U.S. at 58 (citation omitted). It is not much of a stretch to believe thag dfeurensic
employees had defectedToading Tehnologies—something that Kenneth Chu brougleitugo

board meetingeveral weekbeforeOveawell placed a bid-prospective biddemnayhave been

15



lessenthusiastic about acquiritige companyf theythoughtits proprietary software was
compromised.Trading Technologiesay raise these argumeiigain &summary judgmentAt
this stage of thproceeding, Overwell has sufficiently pial its claim.

For these reason®yverwellmay proceed with its clai of aiding and abetting breach of a
fiduciary duty.
II. Giedraitis’ Motion t o Dismiss

A. Diversity

Giedraitis first argues thatnce Neurensicral Tradirg Technologies are both Delaware
corporatons,there is a lack of completiversitynecessary for thi€ourt’s subject matter
jurisdiction Exxon Mobil Corp. v. Allapattah Servigc., 545 U.S. 546, 553, 125 S. Ct. 2611,
162 L. Ed. 2d 502 (200%)In a case with multiple plaintiffs and multipteefendants, the
presence in thaction of a single plaintiff from the same State as a single defendant depeives th
district court of orignal diversity jurisdiction ovethe entire actiofl). But whereshareholders
sue on behalf of a corporatitimat iscontrolled bymanagers$ostileto the derivative suit, courts
treat the orporationas a defendantBeck v. Dobrowskb59 F.3d 680, 687 (7th Cir. 2000A
corporationis controlled by its managemig and when the management opposes the derivative
suitthe corporation is treated aslefendant rather than as a plaintiff for purposes of determining
whether there is diversifjurisdiction”). Although Overwell brings Neansic’s cause of action,
it does ® “as a ‘next friend’ might do for an individualetausat is disabled from protging
itself.” Koster v. (Am.) Lumbermens Mut. Cas.,G380 U.S. 518, 523, 67 S. Ct. 828, 91 L. Ed.
1067 (1947). In effect, this suits a revolt by [a] shareholdg} against the members of the
board that engiered [Neurensic]'s sale fdrading Techologies].” Beck 559 F.3d at 687. As

such, the Court considers Neurensic a defendauletermining diversityandNeurenst’s
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sharedstate of incorporabn with Trading Technologies does not extingluthis Courts
jurisdiction 1d.

B. Amount in Controversy

Giedraitis also argues that this Court laslisject matter jurisdictioto hear Ovewell’s
claim. Giedraitsrelies onthis Court’s January 31, 201@rder,finding that Overwell did not
plausibly suffemnydamaged$rom the Neurensicsale Therefore, Giedraitis argue@yerwell’s
potential recovery iBmited to nominal damageand because nomindamagesamot possibly
exceedb75,000, Overwell has not met the amaantontroversy requirement.

As already explained, Overwed not limited tonominal damagesecause it canam
compenstory damagesn behalf of NeurensidKoster, 330 U.S. at 523 (“[P]laintiffs’ possible
recoveryis not the measure of the amount involved for jurisdictional purposes begjintte
test is the damage asserted to have been sustained by the defendant cafpo@terwell
alleges that Neurensic waaluedat as much a$12 million andthatGiedritis’ mismanagemen
ledto its ruin This is far beyad the $75,000 amouit controzersy requirementAt the very
least, Overwell has pleaded tl@ziedraitis actions defated Neurensics sale price, anthatmore
competitive bidding coulddve reapetiundreds of thousands more for the company.

Giedraitis also makes much of Overweféglure to attach any affidavits proof to
counter his factuathallenge to the Court’s subjeetatter jurisdidon. McMillian v. Sheraton
Chicago Hotel & Towerss67 F.3d 839, 845 (7th Cir. 2009) (“[W]hen the amount in controversy
is contested, the pies asserting federal jurisdioti must come forward with compet proof
that they have satisfied the jurisdarialthreshold and not simply point to the thearati
possibility of recovery for certain categories of damages.”). But Gisddaes noargue that

the company itself wadamaged less than $75,00ven the supporting documents he submits
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establishthat hetotal damageould hae easily exceededir5,000.SeeDoc. 106-1 at 28

(“[E]ven with the amortization cost, the book value of the technology assets is apprgximatel

$2.5 [million].”). Therefore, Ogmwell was not obligated to submit additional proofefute

Giedraitis’factualattack. McMillian, 567 F.3d at 8450verwell’s claims sufficiently allege the

amountin controversy requiraent and this Court has jurisdiction todreghe case
CONCLUSION

For the foregoing reasons, the Court denies Tradewfpifologies’ motion to dismiss

(

SARA L. ELLIS
United States District Judge

[103], and the Cat deniesGiedraitis’ motion to dismiss [106]

Dated:September 9, 2019
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