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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION
JOSHUAWELLER,
Raintiff,

V. 1/C 6301

— N N N

PARAMEDIC SERVICES OF ILLINOIS, )
INC., a corporation, VILLAGE OF )
LINCOLNWOOD, amunicipalcorporation, )
and JANE AND JOHN DOES #1-10, )
individuals, organizations, corporations, or )
other legal entities whose names are )
presentlyunknown, )

)

)

Defendants.

MEMORANDUM OPINION

CHARLES P. KOCORAS, District Judge:

Before the Court are a pair of motiongldag dismissal of ptions of Plaintiff
Joshua Weller's (“Weller”) Amended Compig brought by Defendants Paramedic
Services of lllinois, Inc. (“PSI”) and théillage of Lincolnwood (“Village”), pursuant
to Federal Rule of Civil Procedure 12(b)(6For the following reasons, the Court
grants the Village's request to dismi€sunt VIII, but we order the dismissal to
proceed without prejudice. We deny PStistion as to Counts I, I, I, IV, VI, and
VII. We grant PSI's motion to dismissoGnt 1X, without prejdice, as well as
Weller's request to amend his complaint irepmg with Count IX’s dismissal. It is

so ordered.
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FACTUAL BACKGROUND

The following facts are taken from Weller's Amended Complaint and are
assumed to be true for purposes of these motidhsphy v. Walkerb1 F.3d 714,

717 (7th Cir. 1995). The Court draws all reasonable inferences in Weller's favor.
Tamayo v. Blagojevigtb26 F.3d 1074, 1081 (7th Cir. 2008).

On or around October 28, 2010, Weller began working for PSI as a
firefighter/paramedic, where he would go on to receive regular raises and positive
performance reviews for the next six yeaPsSl, an lllinois company headquartered in
Schiller Park, provides contractual paranceaid fire services, primarily to municipal
and fire protection districts. On or armlDecember 8, 2015, PSI transferred Weller
to the Lincolnwood Fire Department (“LFD”).

a. Harassment of Weller & Firefighter/Paramedic Chloe Martinez

After learning he was to be transferred to LFD, but before he began working
there, Weller was allegedly told by Lieutenant Bryan Graham (“Graham”) that
firefighter/paramedic Chloe Martinez (“Martinez”) was a “massive bitch” and that
Weller should report her to his superiors if she caused any problems. Martinez was
the only woman on Weller’'s shift at LFDWeller contends that, immediately upon
starting at LFD, he realized that his R®workers’ sole problem with Martinez was

that she was a woman in a fire department.



Weller alleges that he heard DepuBhief Ray White (“White”) refer to
Martinez as a “whiny bitch.” White alsmade routine jokes in front of Martinez,
referencing “BBC,” a pornogpic abbreviation for “big lalck cock.” Weller asserts
that he heard Lieutenant Cesar Canchotmlegly refer to Martinez as “the bitch,”
Lieutenant Jeff Szczech (“Szczech”) ch#r “useless,” and Battalion Chief James
Barnett (“Barnett”) “brazenly” talk toMartinez about her breasts. Weller
characterizes such harassment of Martinez as “widespread behavior that was
effectively sanctioned by the company.”

Before she began working for PSI gD, Weller alleges that Martinez was
interviewed by LFD Chief Michael HansdfHansen”), who told Martinez that he
feared she would cause sexual tensioneamhtually have a sexueelationship with
a coworker. Hansen told Martinez not to trysemluce anyone at work. On Martinez’
first day at LFD, Battalion Chief John Jaegsked her if she was sleeping with her
then-Lieutenant, a rumor that firefighde Keith Dawson (“Dawson”) and Joe
Jarzembowski (“Jarzembowski”) later admitted to have started.

Weller “made it clear” to his coworkers@supervisors thdheir behavior was
unacceptable. In response to Weller's efforts to treat Martinez with respect, Barnett
described Weller as “Chloe withpenis,” and Dawson referred to Weller as Martinez’
guard dog. PSI leadership and employees also spread “entirely false rumors alleging
that Weller was having a sexual affairthv[Martinez]....” This despite Weller’s

coworkers’ knowledge that this was untraed that Weller remained engaged to a



woman he publicly calls his wife. Wellelso alleges that hevas subjected to
comments along the lines of whether hd rapregnated Martinez, requests to bring
in videos of he and Martinez having sexd, in violation of asupposed on-duty cell
phone policy, pornographic images textdWeller with questions about whether
they depicted the type of sexualiaity he and Martinez engaged in.

Weller alleges that supervisors wereaag of the ongoing misbehavior and
“loin[ed] in on harassing and retaliating agst’ him. On oraround May 12, 2016,
Barnett told Weller that White clairdethat Martinez and Weller had sex in the
parking lot that night. Three days laterhif¢ repeated the “blatdly false statement”
to Graham.

Weller contends that the lies abous helationship with Martinez became so
widespread that Weller's fiancée heard thiem, leading to problems in their
relationship and “severe emotional harm toe]l&r].” In May 2016, Weller emailed
Hansen directly to address the retaliatend harassment he was enduring. Weller
alleges that someone from PSI then wem Weller's email account to delete the
email. Brian Holman (*Holman”), PSI’s legeounsel, has admitted to Weller that he
has seen the email.

Weller followed up with Hansen in-perstime same week, and Hansen assured
him that the matter would be d@ssed at an officers’ ntggg. Such a meeting never
happened, and the behavior at LFD woeskn Shortly after speaking with Hansen,

Weller's co-worker, Chris Riter (“Ritzler”), pushed Weller's bed next to Martinez’,



covering both bedsith a single blanket. Weller repen the incident to Graham, his
supervisor at the time, but Graham refusednvestigate or address the incident.
Later on, Ritzler admitted to hactions but faced no discipline.

In June 2016, Weller called into LF&nd told Dawson that he would not be
coming in the next morning. Dawson thamrned to Martinez, in front of their
coworkers, and said, “Your boyfriend jusdlled off. What are your plans tomorrow
Chloe?” The next month, on or around Jdl¥, 2016, Weller told Barnett that
Martinez would be coming in thaight to pick up somequipment, to which Barnett
replied, “Ask her if she wants to have a threesome.”

b. Lieutenant Jeff Szczech’s Drug Abuse

Almost immediately upon starting at Di- Weller heard rumors of Szczech'’s
“well-known abuse of prescription naras.” Barnett toldWeller that Szczech had
been using pain pills for years due to a biagkry and that Barrteperiodically had to
wake Szczech up while on duty, “including while out on calls.” Weller also heard
about Szczech’'s drug problem from Maez and Battalion Chief Jim Aageson
(“Aageson”). Szczech was out on disabiligave from back sgery when Weller
began at LFD, but his drug problems beeawident upon his return to duty.

Weller states that he and his eslgues, who are trained to recognize
individuals under thénfluence of narcotics,outinely saw thaSzczech was unfit for
duty. Szczech often slept his desk and moved too sliywfor the demands of the

job. In one instance, Weller and Aageson timed Szczech taking over five minute to



get dressed in firefighting equipment; the @sx is expected to take ninety seconds

or less. Weller also alleges that Barnett walked by the bay floor and commented to
Weller and others multiple times that “he had monitored Szczech’'s NORCO
(hydrocodone bitartrate and acetaminoplsrpply and seen th&zczech was taking
more than one should whilen duty.” Barnett explairmethat monitoring Szczech’s
abuse was the only way to keep Weller and the rest of the shift safe.

With Szczech still allowed to serve “as a primary patient caregiver, the leading
company officer on Engine 1and co-pilot the Tower,” Weller and others expressed
to Barnett their fears ahit the risk of Szczech’s druapuse to them and the public.
Barnett replied that the issue had begroreed to Hansen and Mie multiple times
with no result. Barnett instructed Welland his coworkers to take photographs
and/or video to docunmé Szczech'’s problems.

On or around March 12, 2016, Wellaw Szczech taking medication. Weller
was scheduled to work with Szczech on the engine, but he was concerned about his
personal safety as well as that of theblpu He approached Barnett with his
concerns, who reiterated that PSI would tae action without proof. Throughout
the day, Szczech was lethargic, slurred hisdspoand periodically dozed off while on
duty.

On or around April 6, 2016, Engine 15 ntd¢o the Northeastern lllinois Public
Safety Training Academy (“NIPSTA”") for draining drill. The lead NIPSTA

instructor expressed concerns about SAtzebehavior, noting that he nodded off



during training and was unable to stand aftelts. Weller texted Barnett about this
incident, who responded to Weller that he was in Hansen'’s office and claimed to have
shown Hansen the text. PSI ultiialy did nothing abut the incident.

On or around July 11, 2016, Szczechswasponsible for driving the reserve
ambulance, which received a call to attenc teeven-year-old girl. While Szczech
was initiating care, Weller saw him beginrtod off. Weller also observed Szczech
get into the driver’'s seat wrive the girl to the hospital That night, Weller noticed
that Szczech left out twoIpbottles with his name on them, one each for Norco 10-
325 and Xanax. Weller took photos oéthottles and sent them to Dawson, the EMS
Coordinator. Dawson did not respond.

Weller alleges that it is against lllinois public policy for a public safety officer
to abuse narcotics while on duty. Wellesainotes that it is a crime in lllinois to
drive while under the influence of drugs.

c. Weller's Termination & PSI Retaliation

On July 14, 2016 less than a month after Weller's final complaint about the
harassment and retaliation that he was sulgeftir standing up foMartinez, and just
three days after giving PSI proof of SzcZsdlirug problem, PSierminated Weller's
employment. Hansen and White inform@tkller that he was being terminated for
violating both a cell phonegolicy and the Health Insurance Portability and

Accountability Act (“HIPAA”).

! The Amended Complaint lists this date as July2D47. This appears to be a typo,alkof the events that Weller
describes as having occurred around the time of his firing carry dates of 2016.
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The cell phone policy violain was explained to Weller as having arisen from
his taking pictures of Szczech’s medicine. |Mfealleges that “every single person on
[his] shift, both peers and superior officersutinely used their cell phones for all
sorts of activities...and none of them were ever even reprimanded, let alone
punished.”

Weller was also told that his photograpisSzczech’s medicine were the basis
for his HIPAA violation, “a demonstrablfalse claim given that HIPAA does not
apply to [Weller] vis-a-vis [Szczech], and ewéiit did, there isa clear exemption to
HIPAA for whistleblowing.” Weller allege that he “believed in good faith that
Szczech’s behavior violated professional and cliniGldards...endanged patients,
coworkers and the public and he disclosed lhefiefs to the proper authorities.”
Weller insists that PSI terminated him fdefending Martinez and refusing to turn a
blind eye to Szczech'’s drug problems. AsIMfeattempted to explain to Hansen and
White that he only took pictures per Battgeinstruction regarding Szczech’s drug
abuse, he was told to leathe firehouse immediately.

In August 2016, Weller returned to P& their request to be interviewed by
Holman regarding an internal investigam of harassment lelgations made by
Martinez. Weller told Holman “details aothe discrimination and retaliation he
endured regarding [Martinez].” Holman ackviedged to Weller that he had read the
email that Weller sent to Hansen detailing te&liation that Weller was enduring at

work. Weller alleges that his requests for a copy of that email have been ignored.



After Weller's employment ended, Dawson and Barnett spread knowingly false
rumors that Weller was romantically mived with a Village police officer.
Additional PSI employees spread other false rumors, such as one about video footage
of Weller and Martinez engaging in sexilercourse in the LFD parking lot. PSI
has taken no disciplinary @mh against any employeesrfbarassing or retaliating
against Weller or Martinez.

d. Additional Allegations Related to Weller's Defamation, Tortious
Interference, & Intentional Inflict ion of Emotional Distress Claims

At some point in 2016, the Village uached an “investigation into false
allegations against [Weller].” “[T]he Mage claimed to have found that Weller
engaged in misconduct.” At no point during the inwigation didthe Village
interview Weller or inform him that he wasder investigation. The contract between
the Village and PSI gave the Village thght to insist that anPSI employee assigned
to the Village be removed from that assignment.

Weller first became aware tie “false accusation” on September 9, 2016. On
that date, PSI claimed to Weller that the &j&é conducted an investigation and found
Weller to have “made inappropriate commetdsan unnamed police officer at the
Village that were ‘sexually harassing in &’ In December 2016, in response to a
request for Weller's personnel file, Welleeceived a copy of a memo from the

Village, dated August 30, 2016, thatatetd that Weller “had engaged in



unprofessional conduct and...the Villagdid not want Weller assigned to
Lincolnwood.”

Weller insists that at no pa did he ever speak appropriately to a Village
police officer nor say or do anything that could reasonably badmesl harassment.
Weller also alleges that he could nové&nown about the “defamatory statements”
made about him during the Village’sviestigation prior to September 9, 2016.

Weller asserts that, because the \gdlaknew that Weller's employment was
terminated more than a month prior to sending the August 30 memo, the memo
was created “for no legitimate reason whatsoever and was a willful and wanton
attempt to malign [his] professional pigation and interfere with his [PSI]

employment contract....” Weller alsdleges that “any indiduals who impugned
[him] in regards to his profesmal or sexual conduct accused him of committing a
crime did so with malice and did so outsittie scope of their duties in hopes of
interfering with his contract.” Wellestates that, by categorizing him as a
probationary employee, PSI terminated Wellgthout affording him the protections
of the collective bargaining agreement.

Weller also alleges that, by fosterimg environment of harassment, tacitly
endorsing its employees’ chas, routinely making inaccuratdlegations about him,

and by terminating his employment, PSI aoassly disregarded éhprobability that

its actions would cause Wellemotional distress. Wellerages that, as a result of
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PSI's actions, he suffered severe emotionsirelss, problems ihis relationship with

his fiancée, anxiety, and humiliation.

PROCEDURAL BACKGROUND

On April 12, 2017, Weller filed a Chargé Discrimination with both the Equal
Employment Opportunity Commission (“‘EEOC”) and the lllinois Department of
Human Rights (“IDHR”). On July 11, 2017,&eHEEOC issued a right-to-sue letter.
On October 18, 2017, the IDHR dismissed Weller’'s claim and issued a right-to-sue
letter, as well.

On August 30, 2017, Weller filed axstount complaint against Defendants.
On November 27, 2017, Weller filed tlsubject of this opinion, his nine-count
Amended Complaint, which states the fallog causes of adn: Count |, Gender
Discrimination against PSI in violation ofitle VII of the Civil Rights Act of 1964
(“Title VII), 42 U.S.C. 8§ 2000e=t seq. Count II, Unlawful Retiation against PSI in
violation of Title VII; Count Ill, Gender Discriminatioagainst PSI in violation of the
lllinois Human Rights Act (“IHRA”), 775 ILCS 5/1-10&t seq. Count 1V, Unlawful
Retaliation against PSI in violation of the IHRA; Count V, Defamalen Seagainst
Jane and John Does #1-10; Count VI, agaiPSI, a violation of the lllinois

Whistleblower Act (“IWA”), 740 ILCS 174/1et seqg. Count VII, Common Law
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Retaliatory Discharge againBSI; Count VIII, Tortioudnterference with a Contract
against the Village and da and John Does #1-10; darCount IX, Intentional
Infliction of Emotional Distress (“IIED”) against PSI.

PSI seeks to dismiss alh&n counts lodged against it (Counts I, 11, IlI, IV, VI,
VII, and IX), and the Village seeks tosdniss the only count plleagainst it, Count
VIII.

LEGAL STANDARD

A motion to dismiss pursuant to Feddralle of Civil Procedure 12(b)(6) “tests
the sufficiency of the complainhot the merits of the case McReynolds v. Merrill
Lynch & Co, 694 F.3d 873, 878 (7t@ir. 2012). The allegations in the Amended
Complaint must set forth a “short andiplastatement of the claim showing that the
pleader is entitled to relief.” Fed. R. CR. 8(a)(2). Weller need not provide detailed
factual allegations, but he must provideough factual suppotd raise his right to
relief above a speculative leveBell Atlantic. Corp. v. Twombl\650 U.S. 544, 555
(2007). “In conducting our review, we musinsider not only the complaint itself,
but also...documents that are critical ttee complaint and referred to in it, and
information that is subje¢od proper judicial notice.Phillips v. Prudential Ins. Co. of
Americg 714 F.3d 1017, 1019—20 (7th Cir. 2013).

A claim must be facially plausiblemeaning that the pleadings must
“allow...the court to draw thesasonable inference that the defendant is liable for the

misconduct alleged.’Ashcroft v. Igbal556 U.S. 662, 678 (2009). The claim must be
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described “in sufficient detail to give tliefendant ‘fair notice of what the...claim is
and the grounds upon which it restsE:E.O.C. v. Concentra Health Servs., |96
F.3d 773, 776 (7th @i 2007) (quotingTwombly 550 U.S. at 555). “Threadbare
recitals of the element®f a cause of action, spprted by mere conclusory
statements,” are insufficient toitlwstand a 12(b)(6) motion to dismissgbal, 556

U.S. at 678.

DISCUSSION
I.  The Village: Count VIII, Tortiou s Interference with a Contract

The Village moves the Court to dismiSsunt VIII, with prepdice, because the
letter upon which the cause of actionb&sed, the Village's August 30 memo, was
generated after the July 14 terminationV@€ller's employment contract with PSI.
Weller not only concedes this to be thesesabut he also admits that any distinct
tortious interference claim based upon hiembive bargaining agreement is not yet
ripe for adjudication. Therefore, Count VIH improperly before the Court, and it is
dismissed from the suit, in accord with the parties’ synchronous read of the law.

Of note, the Village does not address its motion either the collective
bargaining agreement or its role in Wellettstious interference claim. It is upon
Weller's own concession that the Court lh@gn made aware that any such cause of
action is, as of yet, unripe. Weller insists, however, that it may well ripen following

his union’s grievance proces8Vithout any suggestion to the conyram the Village’s
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motion, we agree with Weller that a dismissaith prejudice, is improper at this
juncture. We therefore grant the Villagenotion to dismiss Countlll, but we order

the dismissal to procdewithout prejudice.

. PSI
A. Counts | & Ill: Gender Discrimination

Counts | and Ill allege violations dfitle VII and the IHRA based on gender
discrimination: “A complaint allegng sex discrimination undditle VIl ‘need only
aver that the employer insited a (specified) adversenployment action against the
plaintiff on the basis of [his] sex.”Carlson v. CSX Transp., Inc/58 F.3d 819, 827
(7th Cir. 2014) (quotingamayg 526 F.3d at 1084). “[The Supreme Court] has never
indicated that the requirements for édghing a prima facie [discrimination]
case...also apply to the plenadi standard that plaintiffs must satisfy in order to
survive a motion to dismiss.”Swierkiewicz v. Sorema N.,/A34 U.S. 506, 511
(2002). “Title VIl claims are not subjedo a heightened pleading standard.”

Carlson 758 F.3d at 827. “In these typescakes, the complaint merely needs to give

2 As the parties agree that the analytical frameworkditte VIl and IHRA claims are “essentially identical,” we
analyze the related claims — Counts | dihdand Counts Il and IV — togetheiBagwe v. Sedgwick Claims Mgmt.
Servs., InG.811 F.3d 866, 879 n.39 (7th Cir. 2016).
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the defendant sufficient notice to enable {i] begin to investigate and prepare a
defense.”Luevano v. Wal-Mart Stores, In@22 F.3d 1014, 1028 (7th Cir. 2013).
Weller alleges that PSI “expected mtemle employees to join in the culture of
discriminating against [sic] harassing Chidartinez,” and that when he refused, he
was harassed, mocked, and eventualyrtiinated...for not conforming to the gender
norms put in place by...PSL.” In his oppomn brief, Weller argues that Title VII

1]

clearly protects against this brand dfiscrimination, which he terms “sex
stereotyping.” PSI disputdhis assertion, insisting that “sex stereotyping is not an
independent cause of action for gender rthsoation.” PSI cites to Judge Sykes’
recent dissent iklively v. lvy Tech Commity College of Indianawhere she posited
that, despite the Supreme Court’s discussioseafstereotyping gsotential evidence
of sex discrimination, “to prove her cashe plaintiff must always prove that ‘the
employer actually relied on her gender inkng its decision.” 853 F.3d 339, 342
(7th Cir. 2017) (quotindPrice Waterhouse v. Hopking90 U.S. 228, 251 (1989)).

In Price Waterhousghe Supreme Court stated:

[W]e are beyond the day when amployer could evaluate employees

by assuming or insisting that they triaed the stereotype associated with

their group, for in forbidding employers to discriminate against

individuals because of their sex, Coegg intended to ske at the entire

spectrum of disparate treatment of men and women resulting from sex

stereotypes.

490 U.S. at 251 (internal citations andotption marks omitted)Following suit, in

the plurality opinion fromwhich Judge Sykes dissed, the Seventh Circuit
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interpreted the Court’s decision thuflrice Waterhouseneld that the practice of
gender stereotyping falls withTitle VII's prohibition aginst sex discrimination, and
Oncaleclarified that it makes no difference if teex of the harasser is (or is not) the
same as the sex of the victimHively, 853 F.3d at 342seeOncale v. Sundowner
Offshore Servs., Inc.523 U.S. 75, 82 (1998) (lbhg that “sex discrimination
consisting of same-sex sexual harassmenactionable under Title VII"). The
Seventh Circuit reaffirmed itBrice Waterhousenterpretation not two full months
after theHively decision, stating, “Followingrice Waterhousethis court and others
have recognized a cause of action undde VIl when an adverse action is taken
because of an employee’s failure to conform to sex stereotyp@diltaker By
Whitaker v. Kenosha UnifieSch. Dist. No. 1 Bd. of Edu@&58 F.3d 1034, 1048 (7th
Cir. 2017). The court went on to cite figach instances where United States courts
of appeals have found that sex sterpwty can ground a Title VII discrimination
cause of actionld.

Our reviewing court then reflected fondiypon the Sixth Circuit’s decision in
Smith v. City of SalenB878 F.3d 566 (6th Cir. 2004parroting its sister court’s
articulation of Title VII's perpective on sex stereotyping:

If Title VII prohibits an employer from discriminating against a woman

for dressing too masculine, thenetbourt reasonediitle VIl likewise

prohibits an employer from discriminating against a man who dresses in

a way that it perceives as toeminine. In both examples the

discrimination would not occur but fordhvictim’s sex, in violation of
Title VII.
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Whitaker,858 F.3d at 1049. A similar sentimews reflected just lbere the turn of
the millennium when, iDoe by Doe v. City of Belleville, lllingishe court stated that
“a man who is harassed because his voicsfg his physique is slight, his hair is
long, or because in some other respectx{ingbéds his masculinityn a way that does
not meet his coworkers’ idea of how mare to appear and behave, is harassed
‘because of his sex.”119 F.3d 563, 5B(7th Cir. 1997)yacated on other grounds by
City of Belleville v. Doe by D9p&23 U.S. 1001 (1998). Based on decades of Supreme
Court and Seventh Circuit jgprudence, we are confident that a Title VII cause of
action, one generated from allegations safx stereotyping, is actionable in this
district.

Here, we are presented with a plegdthat paints a picture of a firehouse
characterized by an aggressive bawdinpsomoted exclusively by a collection of
male actors. Weller alleges that he was ¢imnly man to abstain from the scurrilous
commentary and activity of himmale co-workers, going so far as to let them know that
their hypermasculindbehavior was unacceptableHis reward, according to the
Amended Complaint, was to be called “Chlei¢h a penis,” Maihez’ guard dog, and
Martinez’ boyfriend — despite Weller'sngagement to a different woman. The
harassment is even alleged to have exdndto physical pranking, when Weller's
bed was pushed together with Martinez’ afrdped in a single blanket. Finally,
Weller unequivocally pleads that his dealion to conform taPSI’'s gender norms

ultimately resulted in his employment being terminated.
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Per the Seventh Circuit's inclusion eéx stereotyping wler the Title VII
umbrella of gender discrimination, this enough for Weller to state an actionable
claim that he suffered an adverse employtmaction on the basis of his sex. We
stress, however, that the pleadings standardsuch a claim is significantly more
lenient than that which governs post-adigery showings of recoverable Title VII
liability. See Ortiz v. Werner Enterprises, In834 F.3d 760 (7th Cir. 2016)
McDonnell Douglas Corp. v. Greed11 U.S. 792 (1973)Discovery has a way of
injecting color into a comnlpint's otherwise monochromatic portrait. A more
demanding legal standard, informed by a more diverse palette of occurrences,
perspectives, and interpretations, may widkate a different result. But this is the
12(b)(6) stage. Having reviewed the face of the Amended Complaint with due
deference — and the lascivious, hostile natirthe firehouse portrayed therein — we
find that Weller has sufficiently pled his gendiscrimination causes of action. PSI's
motion to dismiss is denied as to Counts | and IlI.

B. Counts Il & IV: Gender-Based Retaliation

Counts Il and IV plead gender-based liaten in violation ofTitle VII and the
IHRA. “Pleading a retaliation claim und@itle VII requires tle plaintiff to ‘allege
that [he] engaged in statutorily protectactivity and was subjected to an adverse
employment action as a result."Carlson 758 F.3d at 828 (quotinguevang 722
F.3d at 1029). “[T]he protected activity ah employee making a retaliation claim

must have been ‘a but-for cause of #ileged adverse action by the employer.
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Carlson 758 F.3d at 828 n.1 (quotitgniv. of Tex. Sw. Med. Ctr. v. Nassar0 U.S.
338, 362 (2013)). The butifeequirement “does not me#mat the protected activity
must have been the only causfethe adverse action.Carlson 758 F.3d at 828 n.1.
“Rather, it means that the adverse acttwould not have hmpened without the
activity.” Id.

Here, the statutorily protected activitigsmt Weller identifies in his opposition
brief are “his objections tthe discrimination faced by M#/artinez” that he brought
to the attention of “multiple upervisors on multiple occasis.” PSI contends that
these complaints did haise to the level of protecteattivity because¢hey failed to
indicate that Weller “fi@ mistreated because dfis protected class — gender”
(emphasis added). However, according tostla@dard iterated by the Supreme Court,
as well as the legion of on-point SetlerCircuit inquiries, PSI has too narrowly
constrained the statutory requirementis hot that Weller needed to have complained
about his gender-based mistreatmetiit that he “opposedny practice made an
unlawful employment practice by” Title VII.42 U.S.C. § 2000e-3(a) (emphasis
added).

In Crawford v. Metropolitan Governmewf Nashville and Davidson County,
Tennessedhe Supreme Court stated that “[w]hen an employee communicates to [his]
employer a belief that the employer has engaged in a form of employment
discrimination, that communication virtha always constitutes the employee’s

oppositionto the activity.” 555 U.S. 271, 2760@9) (internal citation and quotation
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marks omitted). The Seventh Circuit’'s caselaw echoe€thaeford reading of the
Title VIl requirement. See Tomanovich v. City of Indianapph&7 F.3d 656, 663
(7th Cir. 2006) (to constitute a protectactivity, a complait to an employer “must
indicate the discrimination occurred becaw$esex, race, national origin, or some
other protected class”’amm v. Weyauwega Milk Prods., In832 F.3d 1058, 1066
(7th Cir. 2003) (“Title VII protects an employee from ‘retaliation for complaining

about the types of discrimitian it prohibits™) (quotingMiller v. Am. Family Mut.
Ins. Co, 203 F.3d 997, 100¢7th Cir. 2000))overruled on other grounds Byively,
583 F.3d 339Gleason v. Mesirow Fin., Inc118 F.3d 1134, 1147 (7th Cir. 1997) (“In
order to demonstrate a case of retaliatdigscharge, a plaintiff must show that [he]
opposed conduct prohibited Aytle VII...”). PSI even concedes that, in making his
complaints, Weller “did not have to use gpecific words ‘gender discrimination.”
Turning to the Amended Complaint, W&z alleged numerous instances of his
lodging complaints to supervisors and objecting to his co-workers about their
“mistreatment of Martinez” and “harassmieof...Martinez.” He then explicitly
alleged that, after expressing his concerns to PSI's management about the “sex
discrimination and harassment” of Martinez, he was retaliated against via an
expansion of the harassment against famd his eventual termination. This

constitutes an objection to the statutoprotected gender discrimination of Martinez

that resulted in an adverse action against Weltd the 12(b)(6) sige, that is all that
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Is required for Weller to state a Title Miétaliation claim. PSI’'s motion to dismiss
Counts Il and IV is denied.
C. Count VI: lllinois Whistleblower Act
Section 15 of the IWA provides:
An employer may not retaliate @gst an employee for disclosing
information to government or law enforcement agency, where the
employee has reasonable cause to eltbat the information discloses
a violation of a State or federal law, rule, or regulation.
740 ILCS 174/15(b). PSI does not seitlioany argument as to whether Weller’'s
complaints properly contemplated illegal iaity. Rather, PSlinsists that Weller
“failled] to allege that he made any comptato a government or law enforcement
agency.” InRiedlinger v. Hudson Respiratory Care, Inre.the only authority to
which PSI cites in support of its contentiom-Northern District court, citing to two
previous district court interpretatisnconstrued the IWA as follows:
[T]his court interprets lllinois law to provide that an employee has a
cause of action for retaliatory dischangelllinois only if he or she has
revealed information...to some govarent or law enforcement agency.
Where an employee has revealed this informatioly to his or her
employey there is no cause of action ifirlbis for retaliatory discharge.
478 F.Supp.2d 1051, 1055 (N.D. lll. 20@@mphasis added)/Veller does not dispute
Riedlinger's construction of the IWA, buhe maintains that “it is commonly

understood that a fire departmtes, in fact, a governmeagency.” Weller offers this

“common understanding” withoueftation to any authority.
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Weller does, however, note that the Lisas established by Chapter 4, Article
5 of the Municipal Code of Lincolnwood @bde”). Although Wher did not attach
the Code to his Amended Complaint, and hmeitparty attaches it to their briefs, as a
publicly available document, we may take judicial noticetloé Code without
converting PSI’'s 12(b)jamotion to a reque$or summary judgmentHenson v. CSC
Credit Servs.29 F.3d 280, 284 (7th Cir. 1994)ndeed, Weller’s cited provision of
the Code establishes the LFD as a “principal department of the Village.”
Lincolnwood, Ill., Mun. Code ch. 4, arh-1 (2018). The Code also establishes the
fire chief and lays out his duties, thmajority of which entail marshaling the
manpower of the LFD to keep the Villagend its citizens safe from fires.
Lincolnwood, Ill., Mun. Code ch. 4, art. 5-1 (2018).

In Illinois, “to qualify as a governnmal entity, an entity must perform a
governmental function.”Barry v. Ret. Bd. of Firemen’s Annuity & Benefit Fund of
Chi., 357 lll.LApp.3d 79, 779 (2005)abrogated on other grows by Kouzoukas v.
Ret. Bd. of Policemen’s AnnuiyBenefit Fund of City of Chi234 II.2d 446 (2009).
Adopting Black’'s Law Dictionary’s defitibon as its own,the state defines a
“‘governmental function” as “[a] governmeagency’s conduct that is expressly or
impliedly mandated or authorized by conhdion, statute, or o#r law and that is
carried out for the benefit of the general publlidarry, 357 lll.App.3d at 779.

When LFD carries out itgrescribed responsibilitgf keeping tle Lincolnwood

citizenry safe from fires, it does so for tgeneral public’'s benefit. Construing the
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allegations of the Amended Complaint as true, Weller complained to LFD Chief
Hansen of Lieutenant Szczech’s illegal doat. Under Illinoidaw, this manifested a
disclosure not only tbis employer, but also to a governmental agency of the Village.
Weller alleged that he was terminated imakation for his dislosure, and at the
12(b)(6) stage, no more is required ofmhio state an IWA cause of action. PSI's
motion to dismiss Count VI is denied.
D. Count VII: Common Law Retaliatory Discharge

In lllinois, “[t]o establish a cause of @& for retaliatory discharge, a claimant
must show: (1) he was discharged in retarafor his activities; and (2) the discharge
violated a clearly mandated public policyChi. Commons Ass’'n v. Hancock46
ll.App.3d 326, 328 (Q04). Here, Weller pled that mesponse to his complaints to
PSI supervisors concerning Szczech’s drug problems, “PSI subjected Mr. Weller to a
pattern of harassment leading up to andluiding termination in retaliation for
reporting his concerns.” Thianguage alleges the termiioé necessary to satisfy the
first prong of the retaliatory discharge teas, well as its retaliory connection to a
violation of clear public policy.See Jacobson v. Knepper & Moga, R.T385 lIl.2d
372, 376 (1998) (retaliatory dischargetions are viable “when an employee is
discharged in retaliation for the reporting itkgal or improper conduct, otherwise
known as ‘whistle blowing™).

Devoting but a single paragraph ofjament to the issue, PSI contends that

because Weller seeks to recover for a “pattd harassment,” ahlllinois does not
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recognize such a claim, Count VII necessarily requires dismi§ss. Veit v. Vill. of
Round Lake 167 Ill.App.3d 350, 35 (1988) (“...no basis exists upon which to
expand the limited tort of retaliatorgischarge to the concept of retaliatory
harassment...”). This is a flagrant redrimeg. Indeed, PSI's own cited authority,
Veit, was only presented with thetaliatory harassment questibacausehe plaintiff
there had “neither been discharged nor Jhhd ‘harassment’...beesuch as to cause
plaintiff's resignation, or castructive discharge.”ld. Weller states plainly that he
was discharged as a resulttos bringing the illegal astity of a co-worker to the
attention of his employer. &b he termed his discharge a form of “harassment” does
not magically strip it of itdegal meaning. Weller states a viable claim of common

law retaliatory discharge, and PSi‘etion to dismiss Count VIl is denied.

E. Count IX: Intentional Infliction of Emotional Distress
PSI argues that Weller's IIED claim should be dismissed for three distinct
reasons: (1) the claim is preempted by tHRA; (2) PSI cannadbe held vicariously
liable for the allegations Weller lodges atstiindividual employees; and (3) Weller

failed to allege facts sufficiério state a claim under lliis’ test for IIED viability.
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Because PSI’s respondeat superior consetiies the matter for present purposes, we
devote the bulk of our attention tiee question of vicarious liability.

In lllinois, “[flor condud to be within the scope @mployment it must: (1) be
of the kind the employee is employed to peri; (2) occur substantially within the
authorized time and space limiend (3) be performed, Bast in part, by a purpose
to serve the master.Boston v. U.S. Steel Cor@16 F.3d 455, 467 (7th Cir. 2016).
“Where the motive for the employee’s tort igg@al and solely for the benefit of the
employee, the employer i®nhsubject to liability.” Id.

In his allegations unique to Count IX¥/eller states that PSI disregarded the
probability that its actiorwould cause Weller emotional distress. Those “actions”
include “fostering an environment inhich coworkers were free to harass and
publicly attack Mr. Weller, tacitly endsing their claims, and...routinely making
inaccurate allegations about [sic] Dr. Pennindtori In an effort to lasso PSI as an
entity under the IIED umbrella, Weller crafts his pleading language in terms of the
environment that PSI let flourish atFD alongside PSI's tacit endorsement of
Weller's coworkers’ rumor spreadingCrafty though his [IEDphrasing may be, the
true nature of his allegations are not tR&i itself harassed, humiliated, gossiped, or

pranked him, but that PSI's employees egstically carried out such emotionally

distressing acts.

% The name “Dr. Pennington” appears nowhere else in the Amended Complaint. Nor does it appesatimesiimg|
the parties’ briefs. The Court is confident that thigs a drafting error, perhaps the remnant of a template
complaint, and that “Dr. Penniragt” is, in fact, “Mr. Weller.”
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Indeed, the remedial nature of tort claims anticipates the scenario Weller finds
himself in, where an injured generally “niiseek his or her remedy from the person
who caused the injury."Bagent v. Blessing Care Coy224 Ill.2d 154, 163 (2007).
Weller details a laundry ligif misconduct that individuals at LFD perpetrated against
him. But the transgressing agents were fiaat, individuals under PSI’'s employ, not
PSI itself. To be sure, an “employer'scarious liability extend$o the negligent,
willful, malicious, or even criminal act®f its employees when such acts are
committed within the scope of the employmenkd. at 163—64. On the face of the
Amended Complaint, however, not a one of the acts was done in furtherance of PSI’s
function; they were all carried out fahe exclusive purpose of gratifying the
individual perpetrators in a manner readilytidiguishable from any sort of business
aim. Weller's remedy, if it exists, is against those persons, not their employer.
Because PSI cannot be held vicariouslyléalor torts committed by its employees
beyond the scope of their employment, its motion as to Weller's IIED claim is
granted, and Count IX is dismissed.

* * *

In the event of the Court’s dismissall Count IX for reasons of respondeat
superior, Weller requests “leave to amehis complaint to mae the individuals
responsible for the intentiohiafliction of emotional distres.” The Court is prepared
to grant his request, but weould offer a note on the viability of such an amendment

before we do. To successfully assert &Dliclaim requires the clearing of “the high
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bar set by lllinois case law for that type of clainRichards v. U.S. Stee869 F.3d
557, 566 (7th Cir. 2017). TJo qualify as outrageous, theature of the defendant’s
conduct must be so extreras to go beyond all possib®unds of decency and be
regarded as intolerable in a civilized societ§zéltmeier v. Feltmeier207 Ill.2d 263,
273 (2003). “Mere insultsindignities, threats, annoyees, petty oppressions, or
other trivialities’ do not amourio extreme and outrageocsnduct, nor does conduct
‘characterized by malice or a degree of@yation which wouldntitle the plaintiff
to punitive damages faanother tort.” Van Stan v. Fancy Colours & Gdl25 F.3d
563, 567 (7th Cir. 1997) (quotirfjublic Fin. Corp, 66 Ill.2d 85, 89—90 (1976)).
Because PSI cannot be hefdariously liable on thdacts alleged, the Court
has no occasion to analyze the condua@sfet unnamed defendants. However, we
note that the misbehavior that Weller idensfigiewed under an IIED lens, may well
fit snugly under the “insultend indignities” notion exitly proscribed by lllinois
courts. While we grant Weller leave to ardeconsistent with his request, the Court is
skeptical that any of the dividual bouts of miscondu@scribed to named actors in
his pleadings would qualify for IIED liabtli. Nonetheless, Weller's request is

granted, and he is free to amendduosplaint should he deem it wise.

CONCLUSION
For the aforementioned reasons, theu® grants the Village’s request to

dismiss Count VIII, but we order the dissal to proceed without prejudice. We

27



deny PSI's motion as to Countdll, IlI, IV, VI, and VII. We grant PSI’'s motion to
dismiss Count IX, without prejudice, asell as Weller's request to amend his

complaint in keeping with Count IX'dismissal. It is so ordered.

Dated: 3/14/2018 q-aAQM- F [zuw

(harles P. Kocoras
UnitedState<District Judge
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