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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

CAROL SCHMALL,

Plaintiff, No. 17 C 06747

V- Hon. Virginia M. Kendall

KOHL'S DEPARTMENT STORE, INC.,

Defendant.

N N N N N N N N N N

MEMORANDUM OPINION AND ORDER

Plaintiff Carol Schmall seeks damagegeafsustaining injuries from a fall on the
sidewalk near the exit of Defdant Kohl's Department Storéc.’s Tinley Park location in
2016. Filed pursuant to 28 U.S.C. § 1332hi8all alleges negligence under the Illinois
Premises Liability Act, 740 ILCS 130/2 (Coubt and willful and wanton conduct under 745
ILCS 10/1-210 (Count II). (Dkt. No. 1.) Kohlfed a motion to dismiss the second count for
failure to state a claim pursuant to Fed. R. Glv.12(b)(6). (Dkt. No. 9.) For the following
reasons, the Court graritee motion to dismiss without prejudice. [9.]

BACKGROUND

The following facts are taken from Schmall’'s complaint, and are presumed true for the
purpose of reviewing the motion to dismisSee Murphy v. Walkebl1 F.3d 714, 717 (7th Cir.
1995).

The Plaintiff is a resident of lllinois arttie Defendant is headquartered in Waukesha,
Wisconsin. (Dkt. No. 1, 91 1; 2.) On Noveenll3, 2016, Schmall fell on the sidewalk after

exiting the Kohl's store in Tinley Park “at oear its exit to the adjacent parking lotld. (11 3;
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6; 7.) Schmall states that she fell “due te idewalk being in an uneven, raised, and defective
condition.” (d. 1 7; 17.)

Small asserts that Kohl's had a duty atralevant times to ensure proper maintenance
and care of the sidewalk so that people were not harmed or injuced §, 18.) Furthermore,
Schmall claims that Kohl’s failed in its duty because they did not do any of the following:
maintain the sidewalk area, provide for a galBece for patrons, repaifix, place barricades or
mend the sidewalk when it knew or should have kmoWwthe sidewalk defects, warn persons of
the dangerous condition, andrfallowing the sidewalk taremain uneven, defective and
dangerous. Id. 17 9; 19) As a result of these failures oretpart of Kohl's, Schmall fell and
suffered injuries of both economic and non-economic nature, including but not limited to
medical expenses, pain and suffering, and loss of earnitdys1(10, 20.) Particularly relevant
to the underlying motion to dismiss, Schmall stakeg Kohl's “willfully and negligently acted
or failed to act” in one or mie of the ways mentioned above resulting in wanton and willful
conduct. [d. §19.)

LEGAL STANDARD

When considering the Defendant’s motiorditsmiss under Fed. R. Civ. P. 12(b)(6), the
Court accepts as true all allegations in the complaktickson v. Pardus551 U.S. 89, 94
(2007) (citingBell Atl. Corp. v. Twomb|y550 U.S. 544 555 (2007). In order to avoid dismissal
under 12(b)(6), the complaint must include &adit and plain statement of the claim showing
that the pleader is entitled to rélie Fed. R. Civ. P. 8(a)(2). This requirement is satisfiethef
complaint describes the claim in sufficient detailgive the defendant ifanotice of what the

claim is and the grounds upon whithests; and where the complaplausibly suggests that the

! The Plaintiff duplicates a rjarity of the facts and claims within the complaint to serve as the basis for both Counts
I &Il



plaintiff has a rightto relief above a sulative level. Bell Atl, 550 U.S. at 555see also
Ashcroft v. Igbgl 556 U.S. 662, 678 (20094£EOC v. Concentra Health Seryvd96 F.3d 773,
776 (7th Cir. 2007).

“It is not enough for a complaint to avofdreclosing possible bases for relief; [the
complaint] must actually suggesttithe plaintiff has a right teelief ... by providing allegations
that ‘raise a right to relieflive the speculative level.”Concentra Health Serys496 F.3d at
777. Additionally, a plaintiff “can plead himself caft court by including dctual allegations that
establish that he is not entitled to relief as a matter of laGorman v. City of Chicago/77
F.3d 885, 889 (7th Cir. 2015).

ANALYSIS

In order to succeed on a ctaiof willful and wanton conduc Schmall must allege the
Kohl’'s conduct constitutes “a cae of action which shows an aat or deliberate intention to
cause harm or which, if not intentional, showsuter indifference to or conscious disregard for
the safety of otherer their property.” Chapman v. Keltner41 F.3d 842, 847 (7th Cir. 2001)
(quoting745 ILCS 10/1-210). lllinois courts attte Seventh Circuit regnize that willful and
wanton conduct is different from negligence in that “willful and wamtmmduct carries a degree
of opprobrium not found in megenegligent behavior.”ld.; see also City of Rockford v. Flqyd
104 1. App. 2d 161, 243 N.E.2d 837 (2d Dist. 1968)is conduct thatapproaches the degree
of moral blame attached to intentional harnmcsi the defendant deliberately inflicts a highly
unreasonable risk of harm upon othergonscious disregard of it.Chapman 241 F.3d at 847
(citing Loitz v. Remington Arms Cd.39 Ill. 2d 404, 415 (Ill. 1990))Generally, the question of
whether an action was willful and wantaonduct is one of fact for the juryWillmann v.

Jargon 37 lll. App. 2d 380, 382 (lll. App. 1962).Willful and wanton conduct is (1) a



consciousness on the paftthe defendant thadtis conduct would naturally and probably result
in injury, (2) any intentional dregard of a known duty, or (3) any absence of care for the life,
person, or property of others ctu as exhibits a consciousdifference to consequences.
Scarlette v. Humme#d1l Ill. App. 2d 138, 143 (lll. App. 19633ee alsd\attens v. Grolier Soc.,
Inc., 195 F.2d 449, 451 (7th Cir. 1952Tonstruing all the evidence aspects most favorable to
the plaintiff, where there is an obvious lack obgirof such conduct, it is incumbent on the trial
court, upon request, to withdrathat issue from the juryScarlette 41 Ill. App. 2d at 143.

Applied here, Schmall does not sufficiently pléacks that rise to the level of willful and
wanton conduct. Even taking af the facts in the complaint as true — that Schmall was on
property requiring upkeep by Kohl's, that she &sdla result of an uneven or defective portion of
the sidewalk, and that Kohl's did not maintaiapair, or conduct itself ima manner consistent
with proper safety measures -etRlaintiff does not iclude any facts thatuggest knowledge of
the defect, or that suggest agpée of deliberate indifference by Kahl (Dkt. No. 1, at 1 19.) In
fact, the closest Schmall getspointing out any degree of knowledge or reckless disregard are
statements that Kohl's “knew or shouldveaknown” of the defective sidewalk.d() This is
further supported by the fact thide two counts in the complaint are nearly identical. Schmall
does little more than cite tthe Local Governmental and Governmental Employees Tort
Immunity Act and change the wording of théeghtion from “careless and negligent conduct” to
“willfully and negligently acted” between paragies 9 and 19 of the complaint. Doing so does
not factually establish the degrekesupport required tpermit the higher stalard of negligence
in willful and wanton conduct.

Although the Court dismisses Count Il, it doesngtinout prejudice. As such, Schmall is

permitted to file an amended complaint in an attempt to properly plead the facts required for



willful and wanton conduct. This is, in pargdause of statements made by the Parties during
the initial status hearing ltkon December 19, 2017. Counsel for Schmall stated that they
possibly had evidence of prior knowledge of theedein the sidewalk as well as other incidents
where individuals slipped and fell in the samea. Those kinds of facts, even if alleged
generally within the complaint, @much more analogous to the kimdgacts tending to show “a
degree of opprobrium not found in rely negligent behavior.”

CONCLUSION

For the reasons outlined above, Defend&oihl’'s Motion to Dismiss Count Il of the
Complaint for Failure to State @laim is granted and Count d¢if the complaint is dismissed

without prejudice [9].

n Yirginia™. Kendat~
nitedStateDistrict Judge
Date: January 19, 2018



