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IN THE UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

BONJOUR MACK,
Plaintiff,
No. 17 C 6908

V.

CHICAGO TRANSIT AUTHORITY, Judge John J. Tharp, Jr.

N N N N N N N N

Defendant.

MEMORANDUM OPINION AND ORDER

Plaintiff Bonjour Mack, a formebus driver for CTA, alleges that she has disabilities in the
form of visual impairment and m&l health challenge$/s. Mack states that she asked for and
was denied a reasonable accommodation for hebitligathat CTA discriminated against her
based on her disability, and that she was termchat retaliation for seeking an accommodation.
CTA moved to dismiss the complaiior failure to state a claim upon which relief may be granted.
Because Ms. Mack does not allege that she wpmbfied individual witha disability, either for
her position as a bus driver or for any vacanttmeswith CTA, the motion to dismiss is granted.

BACKGROUND

Plaintiff Bonjour Mack was a bus daw for CTA from September 2006 until she was
terminated from her pason in December 2014. MMack alleges that atarious times throughout
her employment, she “experiencedabilities in the form of visuaimpairment and mental health
challenges that required medical treatment.irdAmended Complaint (“TAC”) § 9. She states
that she “suffered challenges with her visiondahat “unimpaired vision is necessary as a bus
driver.” Id. § 33. Ms. Mack avers that CTA “had a preetof placing its budrivers who could no
longer drive into other availabfgositions withinthe company,id. § 30, and that she “asked for

reasonable accommodations for her disabilities, agchtransfer to a different or vacant position,
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to no avail,”id. § 11. Her request for an accommodatiors wanied, and instead she was subject
to “negative backlash and punimsbnt” from her supervisors, inaling mandatory meetings before
her shift and verbal ahwritten warnings for infractionshat did not occur or were only
sporadically enforcedd. § 12. Ms. Mack also alleges that CTA sent her a letter on September 4,
2014 stating that she could request a one-yeangieof her inactive atus by providing medical
documentation to CTA by December 8, 20Id. | 16. Ms. Mack statethat she provided her
medical documentation on Decembdr8, nevertheless, CTA sentrteetermination letter dated
December 9, 2014d. 11 17-18. Ms. Mack filed a chargé discrimination on August 11, 2015,
ECF No. 66-1, and received a right to sue lettedune 26, 2017, TAC § 3. Ms. Mack alleges that
CTA failed to accommodate her disability, discrimathtigainst her on the basis of her disability,
and retaliated against her for seeking an accommodation.
DISCUSSION

A motion to dismiss under Rule 12(b)(6) challenges the sufficiency of the complaint.
Hallinan v. Fraternal Order oPolice of Chi. Lodge No., 570 F.3d 811, 820 (7th Cir. 2009). To
survive such a motion, “a complaimust contain sufficient factuanatter, accepted as true, to
‘state a claim to relief thas plausible on its face.’Ashcroft v. Igbal556 U.S. 662, 678 (2009)
(quotingBell Atl. Corp. v. Twombly550 U.S. 544, 570 (2007)). A akai“has facial plausibility
when the plaintiff pleads factual content that alldkescourt to draw theeasonable inference that

the defendant is liable for the misconduct allegédi.in ruling on a motion to dismiss under Rule

1 The TAC also purports to set forth claims under 42 U.S.C. § 1981 and § 1983. Ms.
Mack did not address these claimsher response to CTA'’s rtion to dismiss and, accordingly,
has waived thenSee, e.gAlioto v. Town of Lisbar651 F.3d 715, 721 (7th Cir. 2011) (“a
person waives an argument . . . where a paiftyttadevelop argumentslated to a discrete
issue . . . [or] where a litigaeffectively abandons the litigan by not responding to alleged
deficiencies in a motion to dismiss”).



12(b)(6), a court must construe all factual allegatias true and draw all reasonable inferences in
the plaintiff's favor, but the court need not addegal conclusions or conclusory allegatiolas.
at 680-82.

As an initial matter, the proper scope qtidicial proceeding following an EEOC charge
“is limited by the nature of thcharges filed with the EEO®n aggrieved employee may not
complain to the EEOC of only centainstances of discrimation, and then segidicial relief for
different instances of discriminationRush v. McDonald’s Corp966 F.2d 1104, 1110 (7th Cir.
1992). A plaintiff may bringnly claims that were included ihe EEOC charge or are “reasonably
related to the allegations of the [EEOChale and growing out cfuch allegations.Moore v.
Vital Prods., Inc,. 641 F.3d 253, 256 (7th Cir. 2011) (alteration in original).

In the TAC, Ms. Mack brings claims ofgdibility discriminationand retaliation, but she
did not mention retaliation in her 2015 EEOC d®arWhile courts do not consider retaliation
charges to be reasonably related torifisination claims as a general mat€grvantes v. Ardagh
Grp., 914 F.3d 560, 565 (7th Cir. 2018)ey may be reasonably reldterhen “the EEOC charge
and the complaint . . . at minimum, describeséw®e conduand implicate theame individuals.
Cheek v. W. & S. Life Ins. C&1 F.3d 497, 501 (7th Cir. 1994either Ms. Mack’s complaint
nor her EEOC charge, however, describes any pétindividuals or theispecific conduct. Her
EEOC charge states simply: “During my eoyhent, | requestedr@asonable accommodation,
which was not provided. On or about Decem®e2014, | was discharged.” EEOC Charge, ECF
No. 66-1. The Court cannot say that her retaliatiamtis reasonably relateo or grows out of
her disability claim because of thesaince of facts supporting those claif®se, e.g Cervantes
914 F.3d at 565 (discrimination anetaliation claims involving “the same entity (Ardagh), the

same conduct (his discipline and demotion), aedstime time frame (his tenure at Ardagh)” were



similar “at far too higha level of generality” to be reasonghbtlated). Because a plaintiff cannot
bring claims in a lawsuit that were not inchadin her EEOC charge, claims that were not
exhausted must be dismisseSee Reynolds v. Tangher)im37 F.3d 1093, 1100-01 (7th Cir.
2013) (employee failed to exhawsdministrative remeds on retaliation clais that were not
reasonably related to discrimiian claims in EEOC charge$wearnigen-El v. Cook Cty. Sheriff’'s
Dep’t, 602 F.3d 852, 864-65 (7th Cir. 2010) (dismissas proper for retaliation claim not
reasonably related to discrimii@an claim). Accordingly, Ms. Mack retaliation claim is not
considered to be part of her EEOC charge, has not been adativiety exhaustecand must be
dismissed.

As to Ms. Mack’s disability discriminatioand failure to accommodate claims, to “make
out a claim under the ADA, an individual must shqd) that she is disabled; (2) that she is
otherwise qualified to perform the essentiahdtions of the job withor without reasonable
accommodation; and (3) that the @oyer took an adverse job ami against her because of her
disability or failed to mke a reasonable accommodatioBtévens v. Ill. Dep’t. Trans®10 F.3d
732, 736 (7th Cir. 2000). CTA avetsat Ms. Mack has not suffiaily alleged that she is a
qualified individual with a disability becauseestdoes not describe how her visual impairment
and mental health challenges maped her major life activities” and she has not “alleged that she
could have performed the essential functionkief CTA bus operator position or the essential
functions of a position she desil.” Mem. Supp. MSat 8-9, 12, ECF No. 66. \tfi respect to Ms.

Mack’s pleadings regarding hersdbility, she must allege thahe has “a physical or mental

2 While the proper resolution for failure tolaust administrative remedies is dismissal
without prejudicesee Greene v. Mees&75 F.2d 639, 643 (7th Cir. 198 at thisjuncture Ms.
Mack’s retaliation claim steming from her 2014 termination would be time-barred, and therefore
the effect of the dismissal is with prejudice.



impairment that substantially litsi one or more major life activities” such as “seeing, hearing,
eating, sleeping, walking . . . ambrking,” has a record of su@n impairment, or was regarded
as having such an impairment. 42 U.S.C. § 12102.

Ms. Mack states in her complaithat she has disabilities in the form of visual impairment
and mental health challenges, but she statés that her impairments required her to take
occasional time off for medicaldatment, rather than specifiiyaalleging how her disabilities
limit her major life activitiesSeeTAC { 10. Failure to plead hoan impairment substantially
limits a major life activity is grounds for dismisSabee, e.gFedor v. lll. Dep’'t Emp’'t Sec955
F. Supp. 891, 893 (N.D. Ill. 199€)Although plaintiff contends tht the IDES aggravated his
symptoms, he never states thét impairment substantially limits a major life activity such as
working, which he must do tplead disability discriminteon under the ADA.”). Ms. Mack,
however, supplements the allegations of the T#Cstating in her response brief that “she is
substantially limited in the major life activities of seeing, ithgy reading, disceing street signs,
distinguishing peoples’ faces and working.” ReBITD at 7, ECF No. 69. Although as a general
rule, “the complaint may not be amended kgy/lthiefs in opposition to a motion to dismis&gnew
v. NCAA 683 F.3d 328, 348 (7th Cir. 2012), courts may mrsadditional facts set out in a brief
in opposition to a motion tdismiss that are not inconsistent witie allegations of the complaint.

See, e.gFlying J Inc. v. City of New Haveb49 F.3d 538, 542 n.1 (7th Cir. 2008). Ms. Mack’s

3 Under “liberal federal notice pleading staria plaintiff sufficently pleaded ADA claim
by alleging that she suffered from chronic sevdéiexgic rhinitis and sinusitis which substantially
impaired her ability to breathe” dwy alleging “that hesuffered from a psychiatric illness and was
diagnosed as a manic depressive and that feadEnt-employer was awaoéthat diagnosis and
regarded him as disabled and substéptianited in maja life activities.”Mattice v. Mem’l Hosp.
of South Bend, Inc249 F.3d 682, 684 (7th Cir. 2001) (first citiripmeyer v. Stanley Tulchin
Assoc., InG.91 F.3d 959, 961 (7th Cit.996)), and then citin@uda v. Bd. of Educ133 F.3d
1054, 1059 (7th Cir. 1998)).



assertions in her brief are not inconsistent Wit TAC, and drawing all reasonable inferences in
Ms. Mack’s favor, it is likely thaher visual impairment substarlyaimits her major life activity

of seeing.Even if Ms. Mack properly alleges faatsgarding her disability, however, her ADA
claims must fail because she does not allegediatwas a qualified individual, either for her
position as a bus driver or for a vacant position with CTA.

“Because disability, unlike race, can oftendéegitimate considation in employment
decisions, a complaint allegingsdrimination undethe ADA must plead withdequate specificity
that the plaintiff is qualified tperform the essential functionstbe job with or without reasonable
accommodation.EEOC v. Supervalu, Inc674 F. Supp. 2d 1007, 1014.IN 1ll. 2009). Unlike
other employment discriminationaiins, in which a plaintiff magatisfy Rule &y pleading only
“I was turned down for a job because of my ra@k,at 1013, in the ADA context simply pleading
that one is a qualified individual with a disabilis/“precisely the type of conclusory, formulaic
assertion that was disapproved offwyombly” id. at 1011. Here, Ms. Mada#oes not allege that
she was qualified to perform the essential functioinser position as a bus driver; indeed, she
avers that bus drivers must have unimmghiesion, but she has a visual impairme®eeTAC
1 33. Because Ms. Mack does not state facts remgplr ability to perfom her job’s essential
functions, she has not properly stated a disability discrimination claim under theSdeAe.q.
Bradley v. Tool MasterdNo. 10-CV-50194, 2010 WL 4875642,*dt (N.D. Ill. Nov. 23, 2010)
(“Plaintiff states that he was ultimately lgb because he could not run the machine and his
employer had no other work for him. This is muoifficient to state a claim under the ADA as
required by the federal notice pleading standards begdaisd¢iff has failed tallege that he is a
gualified person with a disability.”}lackson v. City of Chicags21 F. Supp. 2d 745, 748 (N.D.

lll. 2007) (“In light of . . . the complaint’s silee concerning plaintiff's ability to perform any



essential functions of the job, Inr@ot conclude that plaintiff hasifficiently alleged a claim under
the ADA.")

Ms. Mack also alleges that she requesteacaammodation, includingteansfer to another
position. While an employer “need not create a rawgr strip a current jobf its principal duties
to accommodate a disabled employderatzl v. Office of ChieJudges of 12th, 18th, 19th, and
22nd Judicial Circuits601 F.3d 674, 680 (7th CR010), an employer mdne required to “appoint
employees with disabilities to gant positions for which they euqualified, provided that such
accommodations would be ordinarily reasonablevamald not present an undue hardship to that
employer.”EEOC v. United Airlines, Inc693 F.3d 760, 761 (7th Cir. 2012). Ms. Mack alleges
that she requested transfer to a vacant position prior to her termirge®PAC 1 11, 18, 36.
She has not alleged, however, that she was qualdreahother position that was vacant (indeed,
she has not identified any positions that weseant). “According t@9 C.F.R. § 1630.2(m), an
individual is qualified if they have the nexsary skill, experiengeeducation, and other
requirements of the position théwld or desir€. Winkfield v. Chi. Transit AuthNo. 19-CV-
1721, 2020 WL 405647, at *3 (N.D. Ill. Jan. 24, 2020) (kasgis in original)Just as Ms. Mack
does not allege that she was a qualified individutl vespect to her position as a bus driver, she

does not plead any facts as to her ifigations for another position with CTACompare id.

“ In reviewing Ms. Mack'sro seFirst Amended Complaint, the Seventh Circuit found
that “[w]ith the benefit of libeal construction, Mack’somplaint seems to allege that the CTA
could have accommodated her disability by transferring her to a vacant position . . . [especially] in
light of her doctor’s opinion that she ‘may bble to work’ in a non-driving capacityMack v.

Chi. Transit Auth.732 Fed. App’x 480481 (7th Cir. 2018)In the Third Amended Complaint,
however, even with the benefit of counsel, M&ck does not include any allegations about her
ability to work in another capacity or whetliee CTA had any vacant positions she had the ability
to perform, which is required to state a claim under the ADA. While it is conceivable that Ms.
Mack could perform the duties of another positiath or without accommodation, and that there
was an available vacancy in such a position, skaleged no facts whatsaato push her failure

to accommodate claim “across the linem conceivable to plausibleTwombly 550 U.S. at 570.
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(“Winkfield alleges that she was lalto perform all thessential functions dfer inside shop job
for the last fourteen yesand continues to be able to perfarad functions. Further, she provided
verification from a CTA physician ehring her to work inside wibut restrictions. Accordingly,
Winkfield has sufficiently alleged that shs a qualified indiidual under the ADA.”) with
Madonia v. S 37 Mgmt., IndNo. 14-CV-628, 2014 WL 4057430, at *2 (N.D. lll. Aug. 14, 2014)
(“[Plaintiff] has adequately pled that she is disal, but she fails to allege that she could do the
job with the four-@&y week accommodatio8ince this is aecessary allegatido support an ADA
claim, she needs to allege specifically that e perform the essentiairfctions of the job with
the accommodation.”). Because Ms. Mack has heged that she was a qualified individual for
any position with CTA, her disability discrimitian and failure to accommodate claims fail. As
Ms. Mack fails to state a claim upon which relirly be granted, CTA’s motion to dismiss is
granted.
ok K K

For the foregoing reasons, the defendant’s omaib dismiss is granted. Because it may be
possible for Ms. Mack to cure the deficiency aldofailure to accommodate claim with additional
pleading, the dismissal iwithout prejudice and Ms. Mack igranted leave tdile a Fourth
Amended Complaint on or before July 24, 202bsent timely filing of a further amended

complaint, the case will bdismissed with prejudice.
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Date: June 22, 2020 John J. Tharp, Jr.
United States District Jge




