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UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

In re JAMES THIGPEN,

Chapter 13
Debtor.
JAMES THIGPEN, 17 C 7222
Appellant, Judge Gary Feinerman

VS. Appeal from: No. 17 B 10161

UNITED STATES OF AMERICA,

N N N N N N N N N N N N N N

Appellee.

M EMORANDUM OPINION AND ORDER

James Thigpen appsahe bankruptcy court’s orders granting thev&nmens motion
to amendts judgment and denying his motion to enfotiseautomatic stayDocs. 1, 1-3, 1-4.
The bankruptcy courd’ruling isvacated anthe case is remanded for consideration of the
Government’s motion for relief from the automatic stay

Background

Thepertinentfacts araundisputed. In May 2009, Thigpen atkl guilty to violating 18
U.S.C. 8§ 641 by fraudulently obtaining Supplemental Security Inco8fel'(f benefits which
are intendedo provideincome securityo qualifying persons with disabils. Doc. 6-2 at 99-
108, see United Sates v. Thigpen, No. 06 CR 779 (Manning, J.). The district caehtenced
him to twoyears’ probation andrderedhim to pay $49,327.17 in restitutionttee Social
Security Administration (“SSA”}in increments of 10% of [his] net, monthly income.” Doc. 6-2

at 117-122. Each month for almost eight ye@hsgpen paid SSA approximatelyng@ercenof
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his monthlySocial SecurityOld-Age, Survivors, and Disability Insuran(eASDI") benefits,
his only source of incomeuring that time Doc. 8 at 7-8see Doc. 62 at32, 36-37.

In March 2017, SSA began withholding 100 percent of Thigp®ASDI benefits Doc.
6-2 at 183; Doc. 8 at 6; Doc. 10 at Thigpenquickly filed for Chapter 13 bankruptcyDoc. 62
at7-72. Citing the equitable recoupment doctrine, the Government nifevédnkruptcy court
to confirm that the automatic stesge 11 U.S.C. § 362(c)(3)(A), did not apply to its withholding
of Thigpen’sOASDI benefitsor, alternatively, for relief from the automatic stay. Dol & 78
122. While the motionwaspending, the bankruptcy court confirmed a Chapter 13 plan
providing that Thigpen would pay SSA $100 per month, just over 10% of the total benefit, in
restitution Id. at2-4, 141, 172; Doc. 8 at 6.

Thebankruptcy courtleniedthe Government’smotionregarding the automatic stay
Doc. 6-2 at 183Doc. 63 at1-3. The bankruptcy court reasoned, in pertinent ffaat,the
district courts criminal restitution order mandating payment “in increments of 10% of
defendant’s net, monthly income” was res judicata and precluded the bagkraptt from
authorizingSSA towithhold 100 percent of Thigpen’s benefitBhe Government moved to
amend the bankruptcy court’s judgment, Doc.&-3-25, and Thigperrossmovedfor an order
compellingSSA to pay th©ASDI benefits that SSA was continuing to withhalil,at 27-29.
The bankruptcy court granted the Governmeniotion denied Thigpen’s motion, and vacated
its prior order.Docs. 13, 1-4. Citing In re Wernick, 2016 WL 7212508 (N.D. Ill. 2016), the
bankruptcy courheldthat SSAs withholdingof Thigpen’sOASDI benefts constituted
recoupment and thus was not subject to the automatic stay, and atbe traninal restitution

order was notes judicata.lbid. Thigpen timelyappealed Doc. 1.



Discussion

Thigpen offers several challengesie bankruptcy court’s order, batis necessary to
consider only one-thatSSA’s withholding of Thigpen’®ASDI benefitsis not recoupment and
thus does not fall outside the scope of the automatic stay. As the Government atfreed at
argument on this appeal, Doc. 13, if the recoupment doctrine does not apply, then SSA’s
withholding of Thigpen’SOASDI benefits is subject to the automatic stayis courtreviews de
novo the bankruptcy court’s decision on the recoupment isednre Terry, 687 F.3d 961,
963 (8th Cir. 2012)tn re Holyoke Nursing Home, Inc., 372 F.3d 1, 3 (1st Cir. 200N\tatter of
Kosadnar, 157 F.3d 1011, 1013 (5th Cir. 1998).

Filing a bankruptcy petition “operates as a stay, applicable to all entities, ol .acato
collect, assess, or recover a claim against the debtor that arose before the comnmehtkenen
[bankruptcy] case ... .” 11 U.S.C. 8§ 362(a)(6)T]'he setoff of any debt owing to the debtor
that arose before the commencement of the case under thigdithstaany claim against the
debtor”is also stayedld. § 362(a)(7; see Citizens Bank of Md. v. Srumpf, 516 U.S. 16, 20
(1995) (recognizing that 11 U.S.C. 8§ 362 imposes a “restriction upon when an actuahagtoff
be effected-which is to say, not durg the automatic stay”)n re Univ. Med. Ctr., 973 F.2d
1065, 1079-80 (3d Cir. 1992). Property subject to the recoupment dpbiricentrastis
exempt fronthe automatic staySee In re Malinowski, 156 F.3d 131, 133 (2d Cir. 1998) (“The
distinctionbetween sebff and recoupment is crucial becausedétlaims are subject to the
automatic stay of 11 U.S.C. 8§ 362 ... If;re McMahon, 129 F.3d 93, 96 (2d Cir. 1997)
(“While a ‘setoff’ is subject to the automatic stay provision of 11 U.S.C. § 362, a recouigment
not.”); United Sates v. Consumer Health Servs. of Am., Inc., 108 F.3d 390, 395 (D.C. Cir. 1997)

(noting that the recoupment doctrine “exempts a debt from the automatic stay whebttlse



inextricably tied up in the pogtetition claim”); Matter of U.S. Abatement Corp., 79 F.3d 393,
398 (5th Cir. 1996)tn re Davidovich, 901 F.2d 1533, 1537 (10th Cir. 1990).

The dispositive question here is whether SSA’s withholding of Thigg2ASDI
benefits to cover the debt he owes fIB®A’s prior over@ayment of SSI benefits qualifies as a
recoupment or merely a setoff. The difference between the two doctrines Rettosipment
applies only if the debtor’s and the party’s mutual obligations arise out of the tsansaction,”
N. Tr. Co. v. Peters, 69 F.3d 123, 135 (7th Cir. 199%5ke also Consumer Health, 108 F.3d at
395 (noting that the recoupment doctrine “exempts a debt from the automatic stay wdeot the
is inextricably tied up in the pogetition claim”), while setoff applies if the obligatie arise
from different transactionsee Univ. Med. Ctr., 973 F.2d at 1079-80. Nétherthe mutual
obligations here—Thigpen’s ppeetition obligation to repay hisijotten SSI benefits to SSA,
and SSA’s ongoing pogtetition obligaion to pay Thigpef®ASDI benefits—arise out of the
same transaction turns on ftip@verningstatutesand regulationsSee Consumer Health, 108
F.3d at 395 (in a case concerning the withholding of Medicare payments to the debtmr&ledi
provider, noting that “[ijn determininghether the prgetition and post-petition services should
be thought of as one transaction, the keystds the Medicare statute®ee also Holyoke
Nursing Home, 372 F.3dat 4; Inre TLC Hospitals.,, 224 F.3d 1008, 1013 (9th Cir. 20003 fter
all, as tle Seventh Circuit explained in a different contéRtoperty interests ... are created and
their dimensions are defined by existing rules or understandings that sterarfindependent
source such as state laules or understandings that secure certain benefits and that support
claims of entitlement to those benefitddussey v. Milwaukee Cnty., 740 F.3d 1139, 1142-43

(7th Cir. 2014)internal quotation marks omitted).



The D.C. Circuit’s opinion irConsumer Health, which considered whether the
recoupment doctrine applied to the government’s withholding payment fopgiotstn
Medicare service® recovelpre-petitionoverpayments to the debtor providdystrateshow
the analysishould be conducted. 108 F.3d at 394-96. The D.C. Circuit began by notitigethat
statutedefiningthe debtors entitlement to paymemstructed the Secretary of Health and
Human Services to determihew much providersshall be paid” for services, “with necessary
adjustments on account of previously made overpayments or underpayntdras.394
(quoting 42 U.S.C. § 1395¢g(a)J.he court held that the Secretarwithholdingpayment for
postpetition services was a recoupmeastisoning“Since [the Medicare statutedquiresthe
Secretary to take into account pre-petition overpayments in order to calculatepatiimst
claim ... Congress rather clearly indicated that it wanted a prowdgream of services to be
considered one transaction for purposes of any claim the government would have lagainst t
provider.” Id. at 395;see also Holyoke Nursing Home, 372 F.3d at 4 (adopting the D.C.
Circuit's reasoning and resulf)l.C Hospitals, 224 F.3d at 1013 (same).

The bankruptcy court relied exclusively @ernick in holding thathe recoupment
doctrine covered SSA’s withholding of Thigpen'’s ppstition OASDI benefits to recover the
pre-petition debt he owes SSA for his fraudulent receipt of SSI benefits. Docs 1-3\Védrdick
consideredvhetherthe recoupment doctrine cover88A’s post-petition withholding o0©ASDI
benefits to compensate for the debt@re-petitionfraudulentreceipt ofOASDI benefits. 2016
WL 7212508, at *1.Thedistrictcourt observed that the statute authorizing SSA to withhold
suchbenefits 42 U.S.C. § 404, helped to defitiee debtor’s entitlement to those benefid. at
*4. The cart alsonoted thatin casesvhere the earlier benefits were obtained fraudulently

8 404and its implementing regulationsquireSSAto withhold ongoindenefitsrather than



leaving the decision to the agency’s discretidd. at *3; see 42 U.S.C. § 404(a)(1)(A) (requiring
SSA to reduce benefits to account for prioepayments)id. 8 404(b) (permitting SSA to relax
the requirement where the overpayment wakaut fault, but not when the overpayment was
with fault); 20 C.F.R. 8§ 404.502(a)(1) (requiring SSA to reduce benefits to account for
overpayments)d. 8 404.502(c)(2)dliminatingthediscretion to withhold lesser amouriif the
overpayment was causey the individual’s intentional false statement or representation, or
willful concealment of, or deliberate failure to furnish, material informatio@jven this
statutoryand regulatorypackdrop, the court held that SSA’s withholding ongd#SDI

benefts to account for prior fraudule@ASDI payments was part and parcel lné debtor’s
entitlement to ongoing OASenefits, and therefore that the debtor’s debt to SSA for the prior
OASDI overpayments and SSA’s ongoing obligation to @ASDI benefits were “elements of
one unified transaction subject to recoupmend.’at *4.

There is &eydistinction betweeNVernick and this casdn both cases, SSA withheld
OASDI benefits from the debtor, but Wernick, the debtor owed SSA for priQASDI
overpayments, while here, Thigpen owes SSA for [@s8ioverpayments. That distinction
makes a differencéor § 404 and itsmplementing regulationrsthe provisions upon which
Wernick relied—authorize SSA to withhol@ASDI payment$o compensatenly for
overpayments made “undtnis subchapter that is,Title 42, Chapter 7, Subchapter Il of the
United States Codey Title 1l of the Social Security Act, which conce@ASDI benefits.42
U.S.C. 8 4044)(1) seealso 20 C.F.R. 8§ 404.501 (providing that the term “overpayment” in 20
C.F.R. 88 404.501-545 describes only overpayments Udriden| or specific sections dfitle
I); cf. Dotson v. Shalala, 1 F.3d 571, 574 (7th Cir. 199@3)Title Il of the[Social Security] Act

governs the payment of Ollge, Survivors, and Disability InsuranceJASDI') benefits to



disabled persons who have contributed to the Social Security program. 42 U.S.@t § 401
seq.”). Here, by contrast, Thigpen received overpayments under the SSI programswhich i
governed byfitle XVI of the Social Security Act (Title 42, Chapter 7, Subchapter XVI of the
United States CodghotTitle Il. See 42 U.S.C. § 138#&t seq.; Heckler v. Day, 467 U.S. 104,
106 (1984) (“Disability benefits ... are payable under the Supplemental Secuatye(SSI)
program established by Title XVI of the Act, 76 Stat. 197, as amended, 42 U.S.C. § 1881.").
follows that§ 404 and itsmplementingregulations do not authorize SSA to withhold Thigpen’s
OASDI benefits, and therefore that they do not speak to whether SSA’s withholding is a
recoupment or merely a setoff.
SSA’s authority to withhold Thigpen’s OASDI benefits arises from 42 U.S.C.

8 1320b-17, entitled “Cross-program recovery of overpayments from benefits.” Section 1320b-
17(a) states:

[W]henever the Commissioner of Social Security determines that more than

the correct amount of any payment has been made to a person under a

program described in subsection (e) of this section [including SSI bergfits,

§ 1320b17(e)(3)] the Commissioner of Social Secunitgy recover the

amount incorrectly paid by decreasing any amount which is payable to such

person under any other program specified in that subsection [including
OASDI, id. 8§ 1320b17(e)(1)]

Id. 8 1320b-17(a) (emphasis added). Section 132@b}(1) limits the amount that SSA may
withhold under § 1320b-1&) in cases where the overpayment recipient was not at feult.

§ 1320b17(b)(1)(“In carrying out subsection (a) of this section, the Commissioner of Social
Security may not decrease the monthly amount payable to an individual under a program
described in subsection (e) of this section [by more ttstamount, which varies depending on
the program].”). Section1320b47(b)(2)permits but does not require, SSA to disregard those
limits in cases where the recipient received the overpayment as a result ofl aud.

§ 1320b17(b)(2)(A) ([Section 1320b-17(b)(1)] shall not apply if ... the person or the spouse of



the person was involved in Wil misrepresentation or concealment of material information in
connection with the amount incorrectly paid.”). Section 1320b4ibf¥ementing regulation,
entitled “How much will we withhold from your title 1l and title VIII benefits tacower a title
XVI overpayment?”, states that SSA will “collect the overpayment by withholti@desser of
the overpayment balance or the entire amount of title Il benefits and titleénéfits payable to
you,” and warns that SSA “will not collect at a lesser ra)’C.F.R. § 416.573(d).

Section 1320b-17 differs from the overpayment recovery statutes at iSSo@sumer
Health andWernick. One significant difference is thatl820b-17 allows for cross-program cost
recovery—permitting SSA to withhold OASDI paymentsrecoverprior SSI overpayments—
while the statute in Consumer Health andWernick allowed withholding only where the prior
and ongoing payments were made pursuant to the same prdggaonsumer Health, 108
F.3d at 394Wernick, 2016 WL 7212508, at *2. In this respect, the Government’s position in
Consumer Health andWernick mirroredthe quintessential recoupment defersecontracts
cases, ieditors are most successful in assertairtgcoupmentefensevherethe creditor’s
obligations to the debtor and the debtor’s obligations to the creditoframnséhe same contract
See, e.g., N. Tr. Co., 69 F.3d at 135 (“[Recoupment] involves the right of the defendant to have
the plaintiff's monetary claim reduced by virtue of a claim by the defendamtsadgjae plaintiff
arising out of the same contrdgt.Kosadnar, 157 F.3d at 1016When all claims arise out of
one contract between the parties, application of the recoupment doctrine is appippriate
McMahon, 129 F.3d at 96 (“Often, recoupment seeks to avoid the unjust result that would occur
if a debtor who has been overpaid pre-petition by a party in a contract is permittee s
to make a claim under the contract against that party without regard to the overpayas

received.”) U.S. Postal Serv. v. Dewey Freight Sys., Inc., 31 F.3d 620, 623 (8th Cir. 1994)



(“Prior recoupment cases have allowed bankruptcy creditors to offset grerpetierpayments
against a debtor's claim for post-petition work undestrae contracts. .”); InreB & L Oil
Co., 782 F.2d 155, 157 (10th Cir. 1986) (“A typical case applying the recoupment doctrine in
bankruptcy permitted a claim for damages for alleged breach of a constructtoactto reduce
the balance due under the contract.”) (collecting other typical)cases

The parties’ respectivabligations in this case do not arise under the same pragram
statute The distinction between the Social Security statutes here &kt nnck are subtle, as
SSA administers both the SSI and OASDI programs. But the pregrarseparately funded,
have different eligibility criteria, and serve different populatiofse Johnson v. Heckler, 769
F.2d 1202, 1209 (7th Cir. 1985) (“The SSI program grew out of state-administered programs and
is not an offshoot of OASDI ... ."Wacated on other grounds sub nom. Bowen v. Johnson, 482
U.S. 922 (1987)Reed v. Heckler, 756 F.2d 779, 781 n.1 (10th Cir. 1985) (“The [OASDI]
program is . . . administered by the SSA, but is totally separate from SSI, ané®pearatiant
to different stattory authority and with separate funding.”). Specifically, payroll tdixesce
the OASDI programsee 42 U.S.C. § 401Dotsonv. Shalala, 1 F.3d 571, 574 (7th Cir. 1993)
(“Title 1l of the [Social Security Act] governs the payment of [OASBe¢hefits tadisabled
persons who have contributed to the Social Security progradubble Room, Inc. v. United
Sates, 159 F.3d 553, 554-55 (Fed. Cir. 1998), while Congress appropriates funds from general
revenue for the SSI prograsee 42 U.S.C. 8§ 13813ludev. Apfel, 165 F.3d 85, 87 (1st Cir.
1999) (“[SSI] isa social welfare program funded out of general taxpayer revénués qualify
for OASDI benefits, a claimant must pay Social Security taxes for a certaipenwf quarters
and be either disabled or at least 62 yearsseé42 U.S.C. 88 402, 416(iClark v. Astrue, 602

F.3d 140, 142 (2d Cir. 201,0)hile SSI benefits are available to indigpetsons whdave a



disabilityor are age 65 or older regardless of whether they have paid Social Securitgeaxes,
42 U.S.C. 88 1382, 1382c(a)(1)(Aptson, 1 F.3d at 574Srickland v. Harris, 615 F.2d 1103,
1105 (5th Cir. 1980("* Essentially, the Title XV[SSI] provisions of the Soci&ecurity Act...
were designed to provide benefits for persons not covered under the Title lIksoaidty
benefits.”) The circumstances here, then, are more analogous to cases where the parties’
obligations arise out of different contraatBcumstanes that typically danot give rise to a
recoupment defensesee Folger Adam Sec., Inc. v. DeMatteis’MacGregor JV, 209 F.3d 252,
263 (3d Cir. 2000) (“To the extent the amount being claimed by [the plaintiff] and the amount of
reduction sought by [the defendant] arise fromstree contract, [the defendant’s] defense will
be one of recoupment. However, to the extent the amount being claimed by [the péandtiff]
the amount of reduction sought by [the defendant] arise difenent contracts, [the
defendatis] defense will be one dafetoff.”); Inre Anes, 195 F.3d 177, 182-83 (3d Cir. 1999)
(holding that a creditor could not raise a recoupment defense where “[the {daithibt arises
from the loan she obtained from the Retirement System, whereas the [credhbgation to
pay her salary arises from her contract of employment and performanceafhemre
Davidovich, 901 F.2d 1533, 1538 (10th Cir. 1990) (holding that a creditor could not recoup debts
arising out of a separate contract from thetract giving rise¢o the creditor’s obligations to the
debtor, and noting that “courts have generally only found this ‘same transactionenegyui to
be satisfied when the debts to be offset arise out of a single, integrateticonsimilar
transaction”)

Another significant difference concerns how the relégsatutes define and measure the
recipient’s entitlement to payment. The statuteSansumer Health andWernick measure such

payment with explicit reference to the agency’s ability to seek recémepast overpayments.

10



See 42 U.S.C.A. 8 1395g(4J[T ]he provider of services shall be paid ... the amounts so
determined, with necessary adjustments on account of previously made overpayments
underpayments ... ."); 42 U.S.C484(a)(providing for adjustment dDASDI benefits to
account fomprior overpayment as part of a series of consecutive provisions that, together,
describe the process for calculating beneifits§8 402-405).Consumer Health andWernick
citethatveryfeature in holding that the debtor’s pre-petition debt and the agency’petd&in
payment obligation arose from the same transacttea Consumer Health, 108 F.3d at 395
(“Since [the Medicare statute] requires the Secretary to take into accoyr#ticn
overpayments in order to calculate a postition claim ... Congress rathdearly indicated that
it wanted a provider's stream of services to be considered one transactionernigk, 2016
WL 7212508, at *4 (“[T]he adjustment of social security benefits to recover prior gveends
constitutes an integral part of the statytprocess for calculating the social security benefits
owed to an individual). Here, by contrasthe statute that entitleThigpen to OASDI benefits,
see 42 U.S.C. 88 402-405, do not allow SSA to withhold Thigpen’'s OASDI benefits to recover
the past SSI overpaymengsdifferent statute does thateid. § 1320b-17.

Yet another significant difference concerns the relevant agency’s discaatiack
thereof,to withhold current benefits to recover past overpayments. The withholding provisions
in Consumer Health andWernick were mandatory, a feature that both courts cited in holding that
the recipient’s prgetition debt to the agency was part of the same transaction as the agency’s
post-petition obligation to the recipientSee Consumer Health, 108 F.3d at 395'Gince [the
Medicare statutejequiresthe Secretary to take into account-pegition overpayments in order
to calculate a pogtetition claim... Congress rather clearly indicatéwht it wanted a provides’

stream of services to be considered one transactio) (emphasis addegYVernick, 2016 WL

11



7212508, at *3 (“[T]he statute expressly provides for the withholding of benefits to recoup pri
overpayments ... [and while] [t]he statute ... provides [SSA] with discretion to sudpend t
recoveryof overpaymentthatdid not result from fault ... [t]he statue contains no similar
exception for overpayments resulting from fault.”). The Government itselsttelse

importance of this feature in this case. Doc. 10 at 8 (arguing that &d@@itions the right to
benefits on the beneficiary’s repaymentbffraud overpayments ... [thereby] link[ing] the
benefits and overpayment closely enough to count as recoupment”) (first empdasiibid.

(“[ 9 tatutorily mandated benefits withholding is recoupment ") (emphases addedy. at 10
(“Where astatutory schemamandates benefits withholding to recover overpayments, that is
recoupment according to a plurality of federal circuit courts.”) (emphasiesigid. at 11

(“SSA’s benefits withholding is recoupment for the same reason the Firdt, it D.C.

Circuits concluded/edicare overpayment recovery is recoupmentftputory mandate
requiresit.”) (emphases addedjy. at 12 (“Recoupment to recover fraud overpayments is more
than consistent with the Act, whichandates 100% withholding in fraud cases”). Section
1320b-17, by contrast, allows but does not require SSA to withhold current benefits under one
Social Security program to recover past overpayments under another Soaraly$@ogram,

even where, as here, the overpayment arose from the recipient’s S8satk U.S.C.

§ 1320b17(a) (“[W]henever the Commissioner of Social Security determines that more than the
correct amount of any payment has been made to a person under a program described in
subsection (e) of this section, the Commissioner of Social Semaytyecover the amount
incorrectly paid by decreasing any amount which is payable to such personmndérea

program specified in that subsectirfemphasis addedid. § 1320b17(b)(2)(A) (providing

12



thatthe § 132017(b)(1) limits on how muctsSAmay collect do not govern fraud cases, but
not requiring SSA to collect the maximum amount).

In sum, the circumstances that [édnsumer Health andWernick to hold that the
agency’'songoingobligation to pay benefits and the debtor’s obligations to repsty p
overpayments were part of a single transaction, and thus that the recoupment dppti@ak
are not present here. An examination of the governing statutes reveals thatub between
SSA’s ongoing obligation to pay OASDI benefits to Thigpen, on the one hand, and Thigpen’s
obligation to repay the SSI overpayments to SSA, on the other hand, is too loose tcheatisfy t
same transaction tesEee McMahon, 129 F.3d at 97 (“In light of the Bankruptcy Code’s strong
policy favoring equal treatment ofedtitors and bankruptcy court supervision over even secured
creditors, the recoupment doctrine is a limited one and should be narrowly constine@.”);
Peterson Distrib., Inc., 82 F.3d 956, 959 (10th Cir. 1996) (“Recoupment is narrowly construed in
bankruptcy cases because it violates the basic bankruptcy principle of equaltehstto
creditors?); Univ. Med. Ctr., 973 F.2d at 1081 (“[A] non-statutory, equitable exception to the
automatic stay [like recoupment], should be narrowly construel.fpllows that SSA’s
withholding of Thigpen’s OASDI benefits to recover its prior SSI overpaymeatsesoff, not a
recoupment, and therefore that SSA’s withholding is not exempt from the autormagatic st

In pressing the opposite result, the Governmenies ghat 8.320b-17’s implementing
regulatior—which provides that SSA “will collect” the maximum benefits allowed under
§ 1320b-17(a), 20 C.F.R. 8§ 416.573(dhstablishes the requisite connection between SSA’s and
Thigpen'’s respective obligations. Doc. 10 at 11. As SSA explained, the regulafient[s]
[SSA’s] ... authority” to collect overpayments and adopts a policy of colletitige full extent

of the law Expanded Authority for Cross-Program Recovery of Benefit Overpayments, 70 Fed.

13



Reg. 16111-01, 16111 to 12 (Mar. 30, 2005). Contrary to the Government’s submmiskisn
case SSA'’s policy to fully utilize its statutory authority to collect prior overpagtaeloes not
speak, one way or the other, to whether its ongoing payment obligation to Thigpen under the
OASDI program is part of the same transaction as Thigpen’s obligationaty tfepprior SSI
overpayments. And even if the regulation provided some slight support for the Government’s
position, it would not weigh heavily enough to tip the scales in favor of recoupmentlggven
many features, described above, that point strongly in the opposite direction.

The result reached here holds under either of the two tests that have emerged to
implement the “same transaction” test in the bankrupteyext. The Second, Third, Eighth, and
Tenth Circuits hold that the agency’s and debtor’'s mutual obligations gatsfgame
transaction'testonly if they arise from a “single integrated transactiohefry, 687 F.3d at 963;
see also In re Beaumont, 586 F.3d 776, 781 (10th Cir. 2009alinowski, 156 F.3cat 133;Univ.
Med. Ctr., 973 F.2d at 1082. For the reasons given above, it cannot be said that Thigpen’s and
SSA’s mutual obligations arise from a single integrated transaction.

The Ninth Circuit imements the “same transaction” test by asking whether the agency’s
and the debtor’s obligations have a “logical relationship” to one anafeelLC Hospitals.,

224 F.3dat1012. The Ninth Circuit has warned that the “logical relationship” analysis “t® not
be applied so loosely that multiple occurrences in any continuous commeatiahsip would
constitute one transactionlbid. Consistent with this admonition, lower courts applying the
analysis examine/hether the creditor’s claim “arises from the same aggregate set of operativ
facts as” the debtor’s claimnre Madigan, 270 B.R. 749, 755 (B.A.P. 9th Cir. 2001). Here,
SSA'’s prepetition claim against Thigpen and Thigpen’s postition claim against SSAvhile

arisingfrom a continuous relationship between the parties, involve materially diftgperdtive

14



facts: Thigpen owes SSA for overpaid benefits because he falsely claimed todtdakie m
eligibility criteria for the SSI program, while SSA owes Thigpen retirerhenefits because he
paid taxes into a separate program throughout his working life and now meets thigeligibi
criteria fa that program. Accordingly, even under the Ninth Circuit’s more forgiving approa
to the “same transaction” test, Thigpen’'s and SSA’s mutual obligations do ndt@msthe
same aggregate set of operative fa@= id. at 759 (holding that there was no “logical
relationship” between claims on an insurance policy for two separate perididalfity, where
the claims were “administered separately” and were “memorialized in separate contractual
agreements”)¢f. In re Azevedo, 497 B.R. 590, 600 (Bankr. D. Idaho 2018plding that the
logical relationship test was satisfied where the case involved “but a sgngksreent that
contemplated several future milk deliveries, and several deductions from millepts/in

All this does not leave SSA without a remedy. Thigpen concedes that his debt to SSA is
nondischargable, Doc. 8 at 9, and he has agreed as part of his confirmedopha®8A$100
per monthin restitution while the automatic stay remains in place, D&a64, 141, 172.
Moreover, the bankruptcy court ultimately did not rule on the Government’s motion for relie
from the automatic stay. Doc. 1-4. The Government thus argues, and Thigpen does not dispute,
that if the bankruptcy court’s recoupment holding is vacated, a remand is approprilate to a
that court to consider the motion for relief from the automatic stay. Doc. 10 at 20.

Conclusion

For the foregoing reass, SSA may not withhold Thigpen’s OASDI benefits under the

equitable recoupment doctrine while the automatic stay is in pladoebankruptcy court’s

orders granting the Government’s motion to amend and denying Thigpen’s motion t& enfor
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accordinglyare vacated, and the case is remanded to the bankruptcy court for consideration of

the Government’s motion for relief from the automatic stay.

September 30, 2018 /s/ Gary Feinerman
United States District Judge
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