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UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

CHRISTINA M. MILLER, individualy and as
Administrator of the Btate of ROBERT G. MILLER,

deceased 17C 7473

Plaintiff, Judge Gary Feinerman
VS.

MARK E. MILLER, individually and agrustee of
THE MILLER LIVING TRUST, dated April 17, 1995,

N N N N N N N N N N N N

Defendant.

M EMORANDUM OPINION AND ORDER

Constance M. Milleran Indiana residengstablished he Miller Living Trustin 1995
and then served as itsistee Doc. 11 at 16; Doc. 83 at 2. After Constance died in February
2016, her son RobeMiller succeeded her as trusted@oc. 11 at 11. Robertvas a lllinois
resident, along with his wifand our plaintiff Christira Miller. 1d. at Il 1, 15 After Robert
diedin August 2016, Mark Miller—Constance’s other soGeorgia residentnd our
defendant-became the new trustetl. at ffl 2-3, 16. Since assuming the role of trustee, Mark
has administered the Trustand from Indiana an@eorga. Doc. 83 at 112.

Believing that Marlkpad her less than what she is owed under the T@lsgistina
brought this diversitguit against hinin the Circuit Court of Cook County, lllinois. Doc. 1-1.
First, Christina claims that Mark breached his fidug duties to her as a beneficiary by
remitting to her only $50,000, rather than half of the Trust’s distributable as$éth (well
exceeded $100,000), and by pocketing the difference for himdeHt 711-25. Second,
Christina claims thahe samesonduct constitute®rtious interference with expectanasd that

Mark “intentionally inflicted duressby sending her only $50,000 aby “providing sporadic
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updates regarding certain Trust as$etd. at 131-38. Thid, Christina claims thd#flark
engaged in conversidyy taking the rest dier share of the Trust’'s assets, afsmbby taking
Congance’s IRA(which is not part of the Trusit) its entiretyrather than distributing hailfs
assets to Christinald. at 1126-30. Mark removed the suib federal courtDoc. 1, and now
moves under Civil Rule 12(b)(2) to dismiss for lack of personal jurisdiction, Doc. 7.

“The plaintiff bears the burden of establishing persanédictionwhen the defendant
challenges it. Where, as here, the distraairt rules on a defendant’s motion to dismiss based on
the submission of written materials without holding an evidentiary hearinglainéfpneed
only make out @rima faciecase ofpersonajurisdiction” N. Grain Mktg, LLC v. Greving743
F.3d 487, 491 (7th Cir. 2014) (internal quotation marks and citation omitted). Although factual
disputes are resolved in the plaintiff's favor, “once the defendant has submiideditgfor
other evidence in opposition to the exercise of jurisdiction, the plaintiff must go beyond the
pleadings and submit affirmative evidence supporting the exercise of junoadiddurdue
Research Found. v. Sanofi-Synthelabo,, 338 F.3d 773, 783 (7th Cir. 2003).

Robertsent Christina $50,00@heckfrom the Trust’'s bank account to her home in
lllinois, and sporadically communicated with her regarding some of the Bsetsa Doc. 1-at
1132, 34; Doc. 16 at 2. Christina alleges that, as a beneficiary of the Trust, sheeddarow
more than $50,000, and further tiark communicated with her in order to “impose duress
upon [her]” and to induce her to “cease and desist” her “inquiries regarding the sthieis of
distribution of the Trust.”"Doc. 1-1 at {1 22, 33, 38. These facts and allegations provide a
sufficientbass to exercise personal jurisdiction over Mark @ristina’s Trustrelatedclaims

“A federal district court sitting in diversitsnust apply the persongairisdictionrules of

the state in which it sits.Kipp v. Ski Enter. Corp783 F.3d 695, 697 (7th Cir. 2015)he



lllinois long-arm statute permits a court to exerggesonajurisdiction“on any ...basis now or
hereafter permitted by the lllinois Constitution and the Constitution of the UrtaiéesS 735

ILCS 5/2209(c). Because “there is noesptive difference between these two constitutional
limits,” a federal court sitting in lllinoiasks “whether the exercise of persgnakdiction

would violate federal due procesdViobile Anesthesiologists Chi., LLC v. Anesthesia Assocs. of
Hous. Metroplex, P.A623 F.3d 440, 443 (7th Cir. 201@jtations omitted).

“Under the Supreme Coustivellestablished interpretation of the Fourteenth
Amendments due process clause, a defendant is subjgmtsonajurisdictionin a particular
state only ifthe defendant had certain minimum contacts with it such that the maintenance of the
suit does not offend traditional notions of fair play and substantial justibel” (internal
guotation marks omitted¥ee alsdNalden v. Fiore571 U.S. 277, 28@014). The Supreme
Court has “framed the constitutional inquiry in terms of whether the defendant gutiyose
avails itself of the benefits and protections of conducting activities in the faaten’Viobile
Anesthesiologisi$23 F.3d at 444 (internal quotation marks omitted). To be subject
to personalurisdiction, “[t]he defendants contacts must not be merely random, fortuitous, or
attenuated; rather, the ‘defendamonduct and connection with the forum state’ must loé su
that it should ‘reasonably anticipate being haled into court the@tddel Grp. Ltd. v. Wash.
Redl Med. Ctr, 536 F.3d 757, 761 (7th Cir. 2008) (quotidgrger King Corp. v.
Rudzewicz471 U.S. 462, 474-75 (1985%¢e alsoNalden 571 U.Sat 286.

“Personajurisdictioncan be general or specific, depending on the extent of the
defendants contacts.”’Mobile Anesthesiologist$23 F.3d at 444ee alsdaimler AG v.
Bauman571 U.S. 117, 126-28 (2014). Only specific jurisdiction need be consideredas

Christina does not conterldat Markis subject to general jurisdiction lllinois.



“Specificpersonalurisdictionis appropriate where (1) the defendant has purposefully
directed his activities at the forum state or purposefully availed Hiwfsitle privilege of
conducting business in that state, and (2) the alleged injury arises out of the defdadant
related activities.The exercise of specific jurisdiction must also comport with traditional notions
of fair play and substantial just.” N. Grain Mktg, 743 F.3cat492 (internal quotation marks
and citations omittedsee alscAdvanced Tactical Ordnance Sys., LLC v. Real Action Paintball,
Inc., 751 F.3d 796, 80R3 (7th Cir. 2014). Wen assessing specific persojuaisdiction, the
“relevant contacts” are “defendanssit+elatedconduct,” which “must create a substantial
connection with the forum StateAdvanced Tactical Ordnance Syg51 F.3d at 801 (quoting
Walden 571 U.S. at 284(internal quotation marks omitted)The mere fact that [the
defendants] conduct affected plaintiffs with connections to the forum State does not suffice to
authorize jurisdiction.Furthermore, the relation between the defendant and the forum must arise
out of contacts that the defendaimselfcreates with the forum.Tbid. (quotingWalden 571
U.S.at291)(internal quotation marks omitted, alteration in originaf).other words, “the
plaintiff cannot be the only link between the defendant and the fortamdt 802 (quoting
Walden 571 U.S.at285).

Where the plaintiff alleges an intentional tethere, as to Christina’s Trusttated
claims,tortious interference with expectanésaud-basd breach of fiduciary dutyand
conversion—the purposeful direction inquiry “focuses on whether the conduct underying th
claims was purposely directed at the forum stafeafnburo v. Dworkin601 F.3d 693, 702 (7th
Cir. 2010). Three requirements must be satisfied to find that the defendant’s “coaduct w
‘purposefully directed’ at the forum state: ‘(hjentional conduct (or ‘intentional and allegedly

tortious’ conduct); (2) expressly aimed at the forstate; (3) with the defendastknowledge



that the effects would be felithat is, the plaintiff would be injured—in the forum state.
Felland v. Clifon, 682 F.3d 665, 674-75 (7th Cir. 2012) (quofiragnburq 601 F.3d at 703 “If

the plaintiff makes these three showings, he has established that the defamgasefully

directed’ his activity at the forum stateld. at 675 see also dhn Crane, Inc. v. Shein LawrC

Ltd., 891 F.3d 692, 696 (7th Cir. 2018) (treatigjlandas precedent).

All three requirements are met here. Christithegesntentiondly tortiousconduct—
Mark’s sending her $50,000 check from the Tmagher than the larger amount she was qwed
knowing that he was shorting her for his own personal gain, amshgéging ircommunications
regarding the Trushtended to “impose duress on heBée Felland682 F.3d at 675 (holding
thatthe defendant’scommunicatios were intentional misrepresentations under Wisconsin law,
which suffices to establish ‘intentional and aéldty tortious conduct’™). Mark'slleged
conductwas“expressly aimed” at lllinois-hesent the check to Christina in lllincesmddirected
communcationsto her there. Andlark surelyknew the effects of his actions would ledt in
lllinois—Christina’s domicildbefore and after hieecamedrustee and the &te to whichhe sent
theinsufficientcheck See ibid (“[T]here is no doubt that [the defendant] knew the alleged harm
would be felt in Wisconsin. [The defendant] and his associates knew from the beginnthg tha
[plaintiffs] were Wisconsin residents. and [the defendant] directed multiple communications
via several different media to [théamtiffs’] Wisconsin home.”).

Because Markexpressly aimed” his allegedly taotis conductowards Christinain
lllinois, with theknowledge that she would be injurietreas a resujtthcse contacts “are the
cause in fact and the legal cause of [h&dry,” and herclaimstherefore “aise directly out of
[Mark’s] contacts with lllinois.” Tamburg 601 F.3d at 709. It follows that this court has

personal jurisdiction over Mark as to Christinelaims regarding th&rust assetsSeeSunny



Handicraft (H.K.) Ltd. v. Edward2017 WL 1049842, at *6-7 (N.D. Ill. Mar. 20, 2017) (holding
that purposefully sendingwo [defamatorylemails” to Illinois wassufficient to establish
personal jurisdiction)i.inkepic Inc. v. Vyasil, LLCL46 F. Supp. 3d 943, 951-53 (N.D. Ill. 2015)
(same for sending false invoicekgvin v. Posen Found2015 WL 94230, at *5-6 (N.D. Ill. Jan.
6, 2015) éame for makingwo phone calls and sendifqur email$; Barker v. Atl. Pac. Lines
2013 WL 4401382, at *4 (N.D. lll. Aug. 14, 2013) (same for an individual defendant “complicit
in [a] reclassification decision” relsimg in the plaintiff's lostwages where the defendant
“communicated the reasons to [the plaintiff,] who was working ... in lllinoieatime,” and

thus could reasonably have “anticipated being haled into an lllinois catfrtJghn Crane, Ing.
891 F.3d at 696 (holding that there was no personal jurisdiction where the defendaaiss il
related conduct was only incidental to the alleged torscheme)

Presing the opposite resuNark citesNorton v. Bridges712 F.2d 1156 (7th Cir. 1983),
for the proposition that the Sta{ev]here the payment of trust assétsa beneficiary takes place
does not ... create a sufficient contact to give that forum jurisdiction.” Doc. 17 &tdt8n
held only that a Wisconsin court could exercise jurisdiction over a trustee becegsa s
was the “state most closely connected with the administration of the gushthough the
trustee resided in Illinois and made “payments of principal and/or interagigneficiary
domiciled in a state other than lllinois.” 712 F.2d at 1161-62. Norton does not speak to this case
because itid not hold that personal jurisdiction would redso have been propén lllinois or,
for that matter, th&tate to which tb proceeds were directetlor can Mark claim support from
Hanson v. Denckla357 U.S. 235 (1958), which held that ttefendant’'semittance of trust
income to a settlor did not establish personal jurisdiction isetteor'sState In Hanson the

payment vasancillary to the plaintiff's casesee id at 252 while the paymenthatMark directed



to Christinato lllinois lies at theheart of heclaims. See Efird v. King2007 WL 2237465, at
*3-4 (W.D. Ark. Aug. 3, 2007) (drawing similar distinction).

That Mark is subject to personal jurisdiction for Christina’s Trested claims would
not necessarily mean that personal jurisdiction is propdreiicalaims concerningonstance’s
IRA—which Christina stated)oc. 16 at 7, without contradiction, was not part of the Tr8se
4A Wright & Miller, Federal Practic& Procedure,8 1069.7 (4th ed. 2018ddressing the
contours of the pendent personal jurisdiction doctrine). Yet although the complaint devotes
significant attention to the IRAelated claimspoc. 141 at §927-30, Mark’s initial brief @esnot
even mention the IRAet alone argue that he wastsoibject to personglrisdiction in lllinois
for thelRA-related claims And whileMark belatety addressethose claims in his reply brief,
Doc. 17 at 7-11arguments made for the first time in a reply brief are forfeifseke Narducci v.
Moore 572 F.3d 313, 324 (7th Cir. 2009) (“[T]he district court is entitled to find that an
argument raised for the first time in a reply brief is forfeitedCfpmeens, Holloman, Sibert, Inc.
v. AB Volvg 349 F.3d 376, 389 (7th Cir. 2003) (“Because Volvo raised the applicability of the
Maine statute in its reply brief, the district court was entitled to find that Volvoedadhe
issue.”).

For these reasons,dvk's Rule 12(b)(2) motion idenied

drfe—

July 16, 2018

United States District Judge



