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UNITED STATESDISTRICT COURT
NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

HILTON HUDSON, )
)
Plaintiff, )
) No. 17 C 7493
V. )
) Judge Sara L. Ellis
ERIC ZETTERGRHM, an individual, )
ERIK PAYNE, an individualMATTHEW )
LIEBERMANN, an individual, BRIAN )

BENTON, an individual, and the CITOF )
JOLIET, an lllinois municipal corporation, )

)

Defendants. )

OPINION AND ORDER

On March 6, 2016, Defendants Eric Zettergren, Erik Payne, and Matthew Liebermann
(the “Defendant Officers’)Joliet police officers, stopped Plaintiff Hilton Hudson for having a
broken taillight and ultimately towed Hudson’s car. Hudson has not recovereat biscause of
fines and costhe owes to the Jolietice Department. Hudsonléd this suitagainsthe
Defendant Officers, Brian Benton, the Joliet Chief oli¢e, and the City of Joliet (the “City)
The Court dismissed a number of Hudson’s claims in ruling on Defendants’ motion tesdismi
but allowed him to proceed on his claims for retaliati@o(nt e), illegal searchQount Two),
deliberate indifferenceQount Three)and a permanent injunctio@gunt Ten). Defendantave
moved for summary judgment on these remaining claims. Hudson didsponhckto

Defendants’ motiort. Because the evidence in the record does not support Hudstalistion

1 The Court previously dismissed Hudson’s claims for failure to prosdwene [43]. The Court granted
Hudson’s motion to reinstate his case over Defendants’ objection but warned Hudsoaitheg tof
participate in the summary judgment process would result in a dismissal of his cl#inpsejidice.

[47]. Despite thiexplicit warning,Hudson did not respond to Defendants’ motion for summary
judgment. The Court,avertheless, proceeds with its ruling rather than simply dismissing Hudson'’s
claims with prejudice to provide a fuller basis for its decision.
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and deliberate indifference claims, qualified immunity bars the illegal search alaihhjs
request for a permanent injunction is mdbe Court grats Defendants’ motion for summary
judgment.
BACK GROUND?

On March6, 2016 around 12:35 a.nthe Defendant Officers stoppétlidson and his
passenger, Kaprison Holmesghile Hudson was driving his 2003 Buick LeSabrehe vicinity
of Second or Third and Mississippi Avenues in Joliet, lllinois. Hudson wasdistared owner
of the Buick, a fact Payne confirmed after the stop by running the 2003 Buick’s lglatese
through the police database. The Defendantéx$i stopped Hudson becatigehad a broken
taillight. After Hudson pulled oveZettergrerapproached Hudson. Based on his belief that the
area was known for a high level of gang, gun, and drug activity and for officer safety purposes,
Zettergren direetd Hudson to step out of the car and stand by its trunk. Liebermann approached
Holmes, who revealed he was on parole. Liebernadgsoordered Holmes to step outtbk car
and stand by its trunk.

Liebermann told Zettergren and Payne that Holmes wasiaie. Fom their experience
in law enforcementLiebermann and Zettergren understtivat law enforcement officers may
search individuals on parole and the surrounding area without obtaining consenstartie
Based on this understandinggttergren and Liebermann searched the Buick. Zettergren first
searched the immediate vicinity of the driver's seat and found an open anllypaotiaumed
bottle of vodka under the driver's seat. Zettergren then issued Hudson two citatitbres for
broken taillight and the open alcohdlhe state court later dismissed the citations without

hearing after the Defendant Officers did not appear in court.

2 The factsm the background section aterived from the Joint Statement of Undisputed Material Facts.
The Court takes the facts in the light most favorable to Hudson, thmoeant.
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The Defendant OfficetmwedHudson’s car towellased on the open alcohol violation.
The City has an ordinance providing that police officers shall impound and tow a car when the
officers “halve] cause to believe that a motor vehicle has been used in connedifarev#in
violations. Doc. 52 { 48. These violations include the illegal transportation of kilsoho
violation of 625 Ill. Comp. Stat. 5/11-502, which prohibits the transport or possession ofl alcoho
in the passenger area unlésgs in the original container witan unbrokerseal. Under the
City’s ordinance, the vehicle owner is responsible feraiministrative fee and towing
expenses, in addition to any other fines for the underlying offense, before thalGitjease
the car from impound. The owner may challenge the tow at either an emergenuoy thaari
occurs within two business days of the owner’s demand or a regularly scheduledteativniis
hearing. An administrative hearing officer conducts the hearings according iftcspec
procedureshatallow affected individuals to haattorney representation. If the hearing officer
determines that no probable cause existed for the tow and impoundment, the Citgdbecom
responsible for all costs. Hudson did not request an emergency hearing to challeogathe t
of his 2003 Buick and did not appear at any regularly scheduled adatineshearing to
challenge the towing. He indicated he would not pay even fifty cents for the towing and so did
not recover his car.

Although tie March 6, 2016 traffic stop wakidson'’s first interaction with the
Defendant Officers, it was not his firshcountewith the Joliet Police Department. On
September 18, 2003 and May 13, 2008, other Joliet police officers arrested Hudson during traffic
stops. Hudson pleadguilty to felonies in both cases. Joliet police officers also arrested
Hudson on July 30, 2011, but the state dismissed the felony charges in that case in December

2011 as part of a plea deal in which Hudson pleaded guilty to attempted forgery. On August 5,



2013, Hudson filed a civil suit against the City, as well as several Jolie¢ pfilcers not named
in this suit. That case ultimately settlethe Defendant Officers had some general knowledge
of Hudson at the time of the stop as someone wiherdoliet Police Department had arrested
several times. Payne also knew that Hudson previgpsigt timan the Will County Jail.But
they did not know anything about Hudson’s prior civil rights suit against the City and had not
spoken to Benton about Hudson or nding lavsuit prior to the stop.

Hudsonfiled a formal complaint againgté Defendant Officers based on the March 6,
2016 traffic stop.The Joliet Police Department has an Internal Affairs Division (“IAD”) that
investigates and addresses misconduct allegations against Joliet police offieatendnt Marc
Reid, who was the head of IAD between 2012 and 2018, followed standard IAD procedure to
investigate Hudson’s complaint. This procedure includes interviewing the d¢oamlanvolved
officers, and any other cooperative withesses, in addition to reviewing any pleysieace.
IAD then reports its conclusions, which typically fall into four categoriesexbperated, (2) not
sustained, (3) sustained, or (4) administratively closed. With respect torfidemplaint,
Reid audio-recorded interviews of Hudson and the DefenOfficers. He also tried to contact
Holmes on several occasions, but Holmes did not respond. Hudson ultimately receitezd a let
from Joliet Police Department Deputy Chief Tab Jensen inforiimghat IAD exonerated
Zettergren and Liebermann withspeect to Hudson’s charge of an unlawful stop and search
IAD also did not sustain Hudson’s complaint of coarse and disrespectful langaagst #ayne.

Hudson does not have personal knowledge of how IAD operates, other lawsuits against
the Joliet Polie Department, how many people the Joliet Police Department arrests ariticket

an average year, or the percentage of charges based on Joliet Police Departmeittatciens



dismissed before trialDuring Reid’s tenure as head of IAD, IAD sustainedtipie allegations
of misconduct against a Joliet police officer and imposed discipline on that office
LEGAL STANDARD

Summary judgment obviates the need for a trial where there is no genuinasissway
material fact and the moving party is entitled to judgment as a matter oFkthWR. Civ. P. 56.
To determine whether a genuine issue of fact exist< dlet must pierce the pleadings and
assess the proof as presented in depositions, answers to interrogatoriesipadnand
affidavits that are part of the recorBed.R. Civ. P. 56 & advisory cmmitte€s notes.The party
seeking summary judgment bears the initial burden of proving that no genuine issueiaf mate
factexists Celotex Corp. v. Catretd77 U.S. 317, 323 (1986). In response, the non-moving
party cannot rest on mere pleadings alone but must use the evidentiary ewlsdste to
identify specific material facts thaiemonstrate genuine issue for trialld. at 324;Insolia v.
Philip Morris Inc., 216 F.3d 596, 598 (7th Cir. 2000). Although a bare contention that an issue
of fact existsdoes notreate a factual disputBellaver v. Quanex Corp200 F.3d 485, 492 (7th
Cir. 2000), the ©urt must construe all facts in a light most favorable to thenmaving party
and draw all reasonable inferences in ffaaty’s favor. Anderson v. Liberty Lobby, In&77
U.S. 242, 255 (1986).

ANALYSIS

Despite participating in the drafting of the Joint Statement of Undisputés, Facison
did not file a response to Defendants’ motion for summary judgment. His faldceso,
however, des not automatically entitle Defendants to judgmerthenemaining claimsn
Hudson’s complaintKeeton v. Morningstar, Inc667 F.3d 877, 884 (7th Cir. 2012). Instead,

the Court must still ensure that Defendants are entitled to judgment as a matteridf la



Retaliation (Count One)

First, Hudsonclaimsthat the Defendant Officers undertook the traffic stop and
subsequent search and seizure of his vehicle in retaliation for Hudson’s @nacfions with
the City and its officers, includingudson’sprior lawsuit accusing the Joliet police of illegal
searches and police miscondudi prevail on his First Amendment retaliation claim, Hudson
must establish tha(1) he engaged in constitutionally protected speecthg2uffered a
deprivation likely to deter his free speech; anch{8)protected spebavas at least a motivating
factor for the deprivatioi. Lavite v. Dunstan932 F.3d 1020, 1031 (7th Cir. 2019). Even
assuming that Hudson can meet the first two factors, the evidence in thedeesmbt create a
genuine issue of fact as to causatidwacording to the record, Hudson and the Defendant
Officers hadho prior interactionsandthe Defendant Officersnly knew of Hudson generally
based on prior arrests by other Joliet police officdise Defendant Officers all attested that
they did not know anything about Hudson’s prior suit against the City at the time offtice tra
stop and had not spoken to Benton about Hudson prior to that stop. Without aothkeinipan
the conclusory allegations in his complaint to support the causation element, Haisoh c
prevail on his retaliation claimSee Roger Whitmore’s Auto. Servs., Inc v. Lake Cty 421
F.3d 659669 (7th Cir. 2005) (to defeat summary judgment, a plaintiff must present more than
just speculation that an action occurred as retaliation for protected conduct).
. Illegal Search (Count Two)

The Courtnextaddresses Hudson'’s illegal search cla#ys the Court noted in ruling on
Defendants’ motion to dismiss, a search subsequent to a legitimate stop cai&tieIFourth
Amendment, depending on the circumstances. Defendants argue that the Fourth émhendm

allowed them to search Hudson’s car given that Holmes, a passenger in,thdtrgtied to



being on paroleThe Supreme Court has recognized that parolees have diminished expectations
of privacybecausgaroleservesas an alternative to continued imprisonmtat isconditioned

on compliance with certain conditionSamson v. Californigb47 U.S. 843, 850 (2006). In
examining California’s general search condition for parolees, which requiretlagéo submit

to suspicionless searches by parole officers or police officers at any tinsantserCourt

concluded that the Fourth Amendment did not negréasonable suspicion fowalid search of

a parolee.ld. at 857. The lllinois Supreme CourtshappliedSamsorto Illinois’ mandatory

search condition for those on mandatory supervised reldasélolmes People v. Wilson228

IIl. 2d 35, 49-50 (2008).

Zettergren and Liebermarstatecthat they searchddudson’scar based on their
understanding that Holmes’ status as a parolee entitled them to search thetdahihe was
found. See United States v. Whi#1 F.3d 858, 862—63 (7th Cir. 2015) (warrantless and
suspicionless search of parolee’s property is regsewhere officers know of parolee’s status
at the time of the searchThe record does not clearly indicate whether the Defendant Officers
knew who owned the Buick at the time of the search. The fact that Hudson, not Holmes, owned
the car could impadhe constitutionality of the searchlowever,qualified immunity shields the
Defendant Officerérom Hudson'’s clainbecause they did not violate clearly established law
See White v. Pauly-- U.S.----, 137 S. Ct. 548, 551 (201 7ualified immunityattaches when
an official’s conduct does not violate clearly established statutory or considtlutights of
which a reasonable person would have knoyeitation omitted) (internal quotation marks
omitted)). The Defendant Officers contend that a reedxe officer could believe that he could
search the Buick based on Holmes’ status as a parolee, with no published opindutirfgribie

search.As discussed, the Supreme Court has allowed for a search of a parolee withidagrequ



reasonable suspiciar probable caus&amson547 U.S. at 857, and the Seventh Circuit has
appliedSamsorno a search of a parolee’s propekiyhite 781 F.3d at 862—63. Hudson has the
burden of presenting clearly established law that the Defendant Officers violatefdat their
assertion of the defens&ee Ewell v. Tone®53 F.3d 911, 919 (7th Cir. 2017tialified
immunity is an affirmative defense, but the plaintiff carries the burden oftaefétaonce it is
raised. To defeat the qualified immunity defense,laiptiff must show: (1}that the defendant
violated a constitutional right, and @)at the right was clearly established at the time so that it
would have been clear to a reasonable officer that her conduct was unlawful inatensftu
(citations omitted)).Hudson has natarriedthis burden given his failure to respond to
Defendants’ motionand sahe Courfgrants summary judgment for the Defendant Officers on
theillegal search claim.

[I1.  Monéll Policy and Practices (Count Three)

Hudsonalsoseeks to hold the City and Benton, its Police Chief, responsible for the
allegedly illegal search and seizure of his vehit¢feidson claimshat the Cityadopedand
implemenedcareless and reckless podisj customs, or petces that includellowing officers
to search drivers without probable caugeplaintiff may baseMonell liability on (1) an express
policy that, when enforced, causesonstitutional violation; (23 widespread practice that,
although not authorized by written law or express municipal policy, is so permademéin
settled as to constitute a custom or usage with the force of law; ac@@istitutional injury
caused by a person with final policymaking authorMcCormick v. City of Chicag®30 F.3d
319, 324 (7th Cir. 2000). The policy or practice “must be the direct cause or moving force
behind the constitutional violation¥Woodward v. Corr. Med. Servs. of lll., In868 F.3d 917,

927 (7th @r. 2004) (citation omitted) (internal quotation marks omitted).



Although the Court allowed Hudsordonell claim to proceed at the pleading stage
based on Hudsonallegedpersonal experienctehese allegationdo not suffice at the summary
judgment stageSee Barwicks v. DarlNo. 14€v-8791, 2016 WL 3418570, at *4 (N.D. Ill. June
22, 2016) (although a plaintiff “need only allege a pattern or practice, not put forthlthe f
panoply of evidence from which a reasonable factfinder could conclude sattiera gxists
the plaintiff must do more to prove his claim at summary judgment and cannot renghea
incident to do sp Therecord does not include any additional support, aside from Hudson'’s one
experience involving the search as&zure of his vehicldp suggest that the City had an
unconstitutional custom or practic8ee Shields v. lll. Dep’t of Coy746 F.3d 782, 796 (7th
Cir. 2014) (“Such isolated incidents do not add up to a pattern of behavior that would support an
inference of a custom or policy, as required to find that Wexford as an institutjpov@&iion
was deliberately indifferent to Shieldseeds’); Davis v. Carter 452 F.3d 686, 694 (7th Cir.
2006) (a plaintiff can meet his burden to demonstrate a widespread practice orloystom
“present[ing] competent evidence tending to show a general pattern okeepehaaviori(e.,
something greater than a mere isolated eveftfereforethe Court grants judgment for the
City and Benton on Hudsonionell claim.

V.  Permanent Injunction (Count Ten)

Finally, the City argues that Hudson cannot obtain a permanent injunction against the
City’s towing ordinance. Injunctive relief requires “ongoing or imminent harfT.C v. Credit
Bureau Ctr., LLC937 F.3d 764, 772 (7th Cir. 2019). Hudson currently resides in Minnesota,
and he has not presented any evidence that he has plans to return.tdNdolleds he alleged an

ongoing or imminent harm.Although an exception exists for actions that are “capable of

% To the extent Hudson claims harm from the City’s impoundment of hitheargord does not support
a finding that other remedies at law, including monetary damages, would not apprppdatpensate
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repetition, yet evading review,” that exception does not applydesr@uséthe mere physical or
theoretical possibility of [Hudson’s car] being improperly towed is insufficieRblstein v City
of Chicagg 29 F.3d 1145, 1147-48 (7th Cir. 1994). The Cthetefore finddHudson’s request
for a permanent injunction imoot.
CONCLUSION

For the foregoing reasons, the Caydnts Defendants’ motion for summary judgment
[51]. The Court enters judgment for Defendants on Hudson'’s retaliation, unlawifth saad
Monell claims (Count©ne Two, andThreg. The Court dismisses Hudson'’s request for a
permanent injunction (Couiien) without prejudice for lack of subject matter jurisdictiorhe

Court terminates thisase.

Dated:April 8, 2020 8’ m

SARA L. ELLIS
United States District Judge

Hudson for any harm arising from the impoundmesgel AJIM, LLC v. Gen. Elec. C0917 F.3d 933,
944 (7th Cir. 2019) (plaintiff must demonstrate that “remedies availatd&vaslich as monetary
damages, are inadequate to compensate for that injury” to obtain injunctivégetiehgeBay Inc. v.
MercExchange, L.L.C547 U.S. 388,31 (2006))).
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