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INTHE UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

PATRICK CAGE,
CaseNo. 17-CV-7621
Plaintiff,

V. MagistrateJudge SuniR. Harjani
TIFFANY HARPER,etal.

Defendants.

MEMORANDUM OPINION AND ORDER

Plaintiff, Patrick Cage, has sued the Board of Trustees of the Chicago Statesitjnoxesr
his termination as General Counsel of the University. In the instant nRitientiff has filed a
motion to compel Akerman LLPa law firm,to comply with a subpoena for documents where
Akerman has asserted attorraient privilege @erthe documentgl75, 176] Defendants have
filed a response brief objecting to the motion [186] and Akerman has adopted those arguments
[185]. The question in this dispute is winer the “atissue” waiver of the attornesfient privilege
doctrineapplies to compel production of the documdmsn Akerman The Court finds that it
does not, and therefore deniaintiff’'s motion to compel.

Discussion

Plaintiff seeks to compethe production of communications between legal counsel
(Akerman) and its client (the Board of Trustees and Chicago State Uniyersithie basis that
Defendang havepled affirmative defenses of good faith and qualified immuymaihd therefore
havewaived the attorneyelient privilege

The dtorneyclient privilege is “one of the oldest recognized privileges for confidentia
communications,United States v. BDO Seidma87 F.3d 802, 810 (7th Cir. 2003), and exists
primarily to “encourage full and frank communication between attorneys and dieits.”
United States v. Zoljm91 U.S. 554, 562 (1989 yoting Upjohn Co. v. United State®19 U.S.
383, 389 (1981)). However, the attorrdient privilege can be waived, either explicitly or by
implication.Lorenz v. Valley Forge Ins. G815 F.2d 1095, 1098 (7th Cir. 1983¢e also United
States v. Noble€22 U.S. 225, 239 (1979)nited States v. Bro¢k24 F.3d 817, 821 (7th Cir.
2013). Express waiver occurs where “information that would otherwise be gediis not kept
confidential.” Patrick v. City of Chicago154 F. Supp. 3d 705, 711 (N.D. Ill. 2015). Implied
waiver, the relevant inquiry in this case, can occur when a client asserts claefsnses that put
his or her attorney's advice “at issue” in the litigati®eneficial Franchise Co., Inc. v. Bank One,
N.A., 205 F.R.D. 212, 216 (N.D. Ill. 2001).
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The “at issue” waiver doctrine is limited and “should not be used to evisceratetheatt
client privilege.”Silverman v. Motorola, In¢07 CV 4507, 2010 WL 2697599 at *4 (N.D. Duly
27,2010) €iting LG Electronics v. Whirlpool Corp2009 WL 3294802 (N.D. Illl. 2009)Merely
asserting a claim or defense to which attordéynt communications are relevant, without more,
does not constitute a waiver of attorraignt privilege. The privileged party must affirmatively
put at issue the specific commication to which the privilege attaches before the privilege will be
deemed waivedJnited States v. Capital Tax Cor4 CV 41382011 WL 1399258 (N.D. Il
2011);Beneficial Franchise Co., Inc. v. Bank OneAN 205 F.R.D. 212, 216 (N.D. Ill. 2001).

The Seventh Circuit has not addressed directly the federal common lawdtandehen
a party waives attorneglient privilege by putting privileged information “at issue” in a case.
However, inGarcia v. Zenith Electronics Corp58 F.3d 1171, 1175 n.1 (7th Cir. 1995), the
Seventh Circuit cited the standard adopted by the Third Circithome-PoulencAs a result
district courts within this circuit have applied tii#hone-Poulencstandard.See, e.g., DR
Distributors, LLC v. 21 Century Smoking, In2015 WL 5123652 (N.D. Ill. 2015Novak v. State
Parkway Condo. Ass'm017 WL 1086767 (N.D. lll. 2017))Capital Tax Corp 2011 WL
1399258;Silverman, 2010 WL 2697599Bosch v. BalKell, 2007 WL 601721 (C.D. lll. 2007);
Schofield v. U.S. Steel Coy@2005 WL 3159165 (N.D. Ind. 2005 hamberlain Group V.
Interlogix, Inc, 2002 WL 467153 (N.D. lll. 2002Beneficial Franchise Cp205 F.R.D. at 216.

Accordingly, dissue waiver occurs when a party “affirmatively put[s] at issue the specific
communication, document, or information to which the privilege attacbesia Credit Local v.
Rogan 231 F.R.D. 268, 275 (N.D. Ill. 2004)Put another way, attornejient privilege is
generally waived when a client asserts claims or defenses that put his astaxhegé at issue in
the litigation.Garcia, 58 F.3dat 1175, n.1.

Here, Plaintiff has not established that Defendantge hdaced the attorneglient
communications at issuelnstead,Defendants hae explicitly stated it is notelying upon the
advice of counseh provingany of its affirmative defensesNor hare Defendants relied upon the
advice of counsel or any communications with counsel at any deposition or in response to any
discovery requestSee e.g. Capital Tax Carp2011 WL 1399258, at *#inding that at issue
waiver did not occur where a plaintiff intended to meet its burden of proof on a clawutvit
usingprivileged informatioi. In turn, Plaintiff has not provided any specific instance in which a
Defendant has ferencedr identified communications with counsel as bgag of the assertion
of any affirmative defenseMoreover, Defendants can seek to establish througfprieiteged
communications and actions these affirmative defenses; nothing about thesesdef@ndates
that advice of counsel be used to prove them.

Rather, two things are clear from Plaintiff’'s motion and reply brief. t,Rirss Plaintiff
who is placing the communications at issue because he believes that there must be relevant
information with respect to his termination from Chicago State Univeestgounsel appears to
have been consulted during the process of termination, at the veyyidastspect tahe drafting
of aseverance agreemeas indicated byefendantsprivilege log. However,Defendang have
not stated that its good faith or qualified immunity defense is baget wayon communications
with counsel Indeed, Defendants essentially disavow any reliance upon advice of counsel for
these defenses in its response brief. [1B&{her it is Plaintiff who has injected the issakadvice



of counseln the case, and theowgghtto obtain that information. That is not a basisWaiver—
the privilege holder must be the onertect the issueMotorolav. Hyterg No. 17 CV 1973, 2018
WL 1804350 at *6 (N.D. Ill. April 17, 2018).

Second, Plaintiff argues thiandamentafairness and access to the truth are considerations
that the Court must consider. While some courts have discussed these issoieénig wlether
an implied waiver occurred, the Court is aware of no case that has solely relied upoasa fa
analysis ¢ find an implied waiver of privilegelndeed, that holding would effectively eradicate
the attorneyclient privilege. Relevant evidence is almost always found in attarieyt
communications — that is the point of the priviledteallows the clienthe protection to discuss a
legal issue, often the subject of an eventual lawsuit, in confidefmbte. fact that the Board
consulted with lawyers in the course of terminating a senior level employee @hiversity is
not surprising or unusuallhat alse does not waive the privilege on pure relevancy and fairness
groundssimply by the mere assertion that tBeard generallyacted in good faith and that its
officers are protected under the qualified immunity doctwhée acting under color of state law

Finally, Plaintiff claims that the law in ¢hSeventlCircuit is that thesimpleassertion of a
good faith defense or a qualified immunity defense is sufficient to wheattorneyelient
privilege. That is not the law in this CircuiA mere assrtion of an affirmative defense, alone,
does not waive the privilege. As discussed abtweeattorney’s advice must be placed at issue in
the context of asserting the affirmative defer&eee.g.Beneficia] 205 F.R.D. at 216see also
Johnson vRauland-Borg Corp, 961 F.Supp. 208, 211 (N.D.ll1.1997) (finding privilege waived,
in Title VIl case, where employer “intends to argue that it is not liable bedsasted reasonably
by employing the outside attorney to investigate the matt&diter 80 F.R.D. 718, 72{N.D.
lIl. 1978) (finding that the atssue waiver applied where defendants asserted as an essential
element of their defense reliance upon advice of counsel).

In support of its positiorRlaintiff advanced.orenzv. Valley Forge msurance Company
815 F2d 1095 (1987). However, ioorenz the Seventh Circuit found no issue waiver of the
privilege because the defendant, the holder of the privilege, did not inject a new dadagall
issue into the case. Evehere where defendant's former attorney had testified, the Court
determined that the attorney’s testimonyswemply a form of proof of a particular fact, but did
not inject a new legal issuleto the case that warranted waivé&aintiff furtherurges this Court
to rely uponHearn v. Rhay68 F.R.D. 574 (E.D. Wash. 1975), which was cited by the Seventh
Circuit in Lorenz but without any discussion of its analysis or holding. Some courts have
interpretecHeam to be consistent with current Seventh Circuit law that the holder of the privilege
must advance a particular communication with counsel in support of a claim or defezmdtto r
in an atissue waiverSee Motorola2018 WL 1804350, at5t This is likelybecausealespite the
broad languagén Hearn the state officials who asserted the qualified immunity defense had
implicitly placed at issue the advice ytreceived from the Attorney General’s office. Specifically,
Plaintiff presented evidence to tbeut that defendant had received prior notice from the Attorney
General that his conduct violated Plaintiff's righwdich was probative ievaluating defendant’s
malice for his post-notice condugctand could negate the qualified immunity deferssed by
Defendant Hearn 68 F.RD. at582-583. Other courts have determined thé¢am sought to
impose a rule that any tinrgeclaim oraffirmative defensevas assertedand where the relevant
information in support of the claim was containedhe privileged documents, the privilege was



waived -- those courtbiaverejected reliance odeam. See e.g. In re the County of Ertel6 F.3d

222, 227 (2d Cir. 2008) (collecting caseRhone-Poulenc32 F.3d at 863Trustees of the
Electrical Workers vIrust Fund Advisors, n, 266 F.R.D. 1, 12-13 (D.D.C. 2010). Regardless
of theholding inHearn, the Court finds that the state of the law in the Seventh Circuit is clear that
Defendants must place the privilege communications at issue by advanciegptivieged
communications in support of ieffirmative defenss for there to be an assue waiverSee
Garcia, 58 F.3d at 1175, n.IDefendants have not done so, and thu€iheart finds that therbas

been no waivet.

Conclusion

Accordingly, Plaintiffs Motion to Compel Compliance with Subpoen&ervice on
Akerman, LLP [175, 176] is denied.

SO ORDERED. /ﬁ(/ %7;.,

Dated: Decembern9, 2019

SunilR. Harjani
United StatesMagistrateJudge

! The parties raise other arguments about the timeliness of bringirdisihige to the Court based on
prior representations to the district judgad various alleged misrepresentationhanbriefing. None of
these arguments merit any discussion by the Court.
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