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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

PATRICK CAGE,
CaseNo. 17cv-7621
Plaintiff,

V. MagistrateJudge SuniR. Harjani
TIFFANY HARPER,etal.

Defendants.

MEMORANDUM OPINION AND ORDER

Currently before the Court is Plaintiff's Motion for Reconsideration and foifiCkgtion
[181]. The primaryguestiorpresentedh this motionis whether dJnited States Magistrate Judge
has theauthorityto orderattorneys feesand costs to theictor of a discovery motion pursuant to
Rule 37 of the Federal Rules of Civil Procedure.

Stare decisiss a paramount principle in our jurisprudence Alpern v. Lieh 38 F.3d 933
(7th Cir. 1994), and again iRetired Chicago Police Ass'n v. City of Chicag® F.3d 856
(7th Cir. 1996), the Seventh Circuiteld that a magistrate judge a case on referraloes not
have theauthority to award Rule 11 sanctions, and that a pretrial or arpisanctions decision
is a dispositive order that can only be issued bylistrict judge Those decisions are binding on
this Court, and nothing in this opinion should suggest otherwise.

However,courts are obligated to appdyare decisisn a thorough and deliberate manner
before reaching a conclusion tlaatissue has besettledandthatfurtheranalysiss unwarranted
Both Alpern and Retired Chicago Policenvolved sanctionpursuant to Rule 11 of the Federal
Rules of Civil Procedurenly. The Seventh Circuit has neveguarelyaddressed whethex

magistratgudge on a referral from the district judge manage discovergan orderRule 37
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attorneys fees and costsis opposito only issuing a report and recommendati®here is a split
among district and magistrate judges in the Seventh Circuit on this issue, but thty migjbese
judgeshave concludedhat a Rule 37sanctionis a dispositivematter as a result of thedad
language iMlpern andRetired Chicago Police Every United State<Court of Appeals that has
examined the issudirectly has held that a Rule 37 award atforneys fees andcosts is a
nondispositive order that is withim magistrate judge’ statutory authority. After a thorough
examination of the issuéhis Court finds tha8 U.S.C. § 636(b)(1)(AandRule 72(a) of the
Federal Rules of Civil Procedueenpower a magistrajaedge toorderRule 37 attorneg fees and
coss. For the reasons stated below, Plaintiff’'s Motion for Reconsideration and for €itafi
[181] is denied.
Backaround

In this 42 U.S.C. 8§ 1983 civil rights action, Plaintiff Patrick P. Cage alleges that @atend
Tiffany Harper, Nicholas Gowen, Kambium Buckner, Dr. Marshall Hatch, Sr., @ade Smith,
The Board of Trustees of Chicago State University, and Dr. Rachel LinddayediPlaintiff’s
constitutional rights to procedural due prockgssummarily terminatingpis employment as the
General Counsel at Chicago State University without notice, a hearing, or a ah@nesent a
defense. Doc. [158] at Defendants have deu theseallegationsld. See als®oc. [62].

On July 23, 2019, Defendants moved to conpeiintiff to provide complete written
responses toand produce documents in responselefendants’ Third Set of Requests for
Production [132].As part of their motion, Defendantsquested thahey be awarded their fees
and costs associated with bringing this motion, pursuant to Fed. R. Civ. P. 37(a)(5)(A)jL32pc.
at 2, 78. On Octdoer 9, 2019the district judgeeferred all pending discovery motions to this

Court, including resolution of Defendants’ July 23, 2019 motion to compel. Doc. [159, 160].



On November 8, 2019, the Court granted in part and denied in part Defendants’ motion to
compel. Doc. [172]. In so holding, the Court found ®laintiff hadcommitted three significant
discovery violations, namely: (IBlaintiff servedlate discovery responsegthout justifiable
excuse (2) Plaintiff failed to separately answer each document request issued by Defendants; and
(3) Plaintiff's production of documents in response to Defendants’ Third Set of Requests was
incompleteld. at1-2.

The Court considered whatlief, if any, was appropriate forPlaintiff's conduct and
concluded thatPlaintiff should pay one half of Defendants’ attorreefees associated with
bringing the motion

Rule 37(a)(5) allows the Court to apportion expenses associated
with Defendants’ motion in this case, where the motion is granted
in part as to the motion to compel, but denied in part as to the request
for reopening Plaintiff's deposition. Rule 37(a)(b)yther permits
fees if a disclosure is made after the motion is filed, which occurred
here with the late production of additional documents. The Court
finds, for the reasons stated above, that Defendants attempted in
good faith to obtain the discovery responses before filing this
motion, Plaintiff’'s conduct is not substantially justified, and that the
circumstances warrant the payment of the reasonable attorney’s fees
and costs in bringing this motion. The Court orders Plaintiff to pay
% of Defendants’ attoey’s fees and costs associated with this
motion, because the Court has found violations of the discovery
rules, but not granted Defendants’ request for spoliation discovery.
Doc. [172] at 2.

On November 19, 201®laintiff filed the motion forreconsideration that is now before
the Court. Doc. [181]. IRlaintiff's motion, he seeks reconsideration of the Court’s November 8,
2019 order, arguing that undeetired Chicago Police'the power to grant sanctions is reserved
solely to the districtaurt judge.”ld. at 2. Although not raised in his initial motidPlaintiff now

argues thathe magistrate judge’s power with respect to sanctions is limited to a report and

recommendation to the district judge, to be reviededovold. As a resultPlaintiff argues that



the Court’s sanctions order should be vacated, that no sanctions dainsiff should be
recommendetb thedistrict judge and that sanctiorshouldbe recommended agairidéfendant
Board of Trustees of Chicago State University and Chicago State Univfersiheir discovery
violations.Id. at 9. Defendantsind Chicago State University oppose the motion to reconsider, and
further argue that a pretrial, fshifting award of costs under Rule 378)is not a dispositive
matter ad is within the magistrate judge’s authority to order, andsioiply torecommend to the
district judge Doc. [204, 205].
Discussion

Magistrate judges are creatures of statute, with powers conferredhgmohy Congress
as a result of the Federal Magiste#et of 1968, and lateas amended, the Federal Magistsate
Act of 1976.Act of October 17, 1968, Pub. L. No.-8U8, 82 Stat. 1108, codified as amended at
18 U.SC. 88 3401 to 3402, 3060, 28 U.S.C.A. 88 604, 631 to @3# question on the present
issue then is whether the statutory authority provided to magistrate puigeferralincludes the
power toorderattorneys fees and costs pursuant to Rule'3Ih order toanalyzethis issue, it is
first importantto deternme whether the issue is settieadhe Seventh Circuandwhetherbinding
law governs the conclusiorlf unsettled this Courtmust examin¢he statutory framework of the
magistrate judge’s authority in SectiéB86, as well as Rules 37 and 72 of thedfabdRules of

Civil Procedure, in deciding whether the award of fees and costs is within thatitgut Finally,

1 As discussed in this opinion, the Court uses the term “order” to denote awlagaigler 28 U.S.C.
§636(b)(1)(A) that is nondispositive and within the authority of a magesjuaige to decide, as opposed
to “recommend,” which signifies a dispositive matter for which a magistrage jodist issue a report and
recommendation under Section 636(b)(1)(B). Moreover, this opinion exath@dssue only when a
district judge has referred a matter to the magistrate judge @duties, and not in a case whehe parties
have consented because, on civil consent cases, the magistrate judge takes aathbtity of the district
judge.See28 U.S.C. § 636(c).



the Court must apply those conclusions to the present case on Plaintiffs Motion for
Reconsideratioand address Plaintiff's remainitbgsedor its motion to reconsider.
l. A Magistrate Judgés Authority to Issue Rule 37 Awards in the Seventl€Circuit

A. General Scope of Authorityand Rule 37(a)(5)

Generally, a magistrate judge has the power to issoedispositiveorderto be reviewed
by the districjudgefor clear error Conversely, for a dispositiveatter absent the consent of all
parties,a magistrate judge must issue a report and recomatiendo the district judge, which is
reviewedde novoif one party launches an objection to that recommendation. This scope of
authorityis delineated irboth 28U.S.C. 8636b)(1) and Rule 72 of the Federal Rules of Civil
Procedure.

1. 28 U.S.C. § 63®)(1)

Section 636 of the Federal Magistrates Act of 1968 establishes the jurisdiction amsl powe
of the magistrate judge. In important part, Section 636(b)(1) distinguishes determitiagions
magistrate judgemay makeas ordersto be reviewed byhe district courtfor clear errorsee
28U.S.C 8 636(b)(1)(A)from determinationsfor which magistrate judge may only make
recommendationgo be reviewed by the district coule novo See28 U.S.C §36(b)(1)(B}(C).
Under Section 636(b)(1)(A), a district court may designate a magistrate judgertanea
determiné‘any pretrial matter pending before the court,” except that a magistrate jujgean
rule on eight enumerated types of motions: (1)ifgunctive relief; (2) for judgment on the
pleadings; (3Jor summary judgment; (4) to dismiss or quash an indictment or information made
by the defendant; (5) to suppress evidence in a criminal case; (6) to dismiss or @@ntemhamce
of a class actign(7) to dismiss for failure to stat claim upon which relief can be granted; and

(8) to involuntarily dismiss an action. Feach ofthese eight excepted motions, Section



636(b)(1)(B) states that a magistrate judge may submit to the disthje“proposed findings of

fact and recommendations for the disposjtidn Any such proposed findings of fact or
recommendations by the magistrate judge, upon objedmnentitied to no deferendxy the

district court: ‘A judge of the court shall make a de novo determination of those portions of the
report or specified proposed findings or recommendations to which objection is Mpdige of

the court may accept, reject, or modify, in whole or in part, the findings or recommendations made
by the magistrate judge.” 28 U.S.C. § 636(b)(1).

Forthe Court’spurposes, two aspects 8éction636(b)(1)warrant furtheiconsideration.
First,although the list of eight excepted motions in § 636(b)(1)(A) appears to be exhaustive, courts
of appealsacross the countryaveheld thelist to beillustrative rather than exhaustiveéee a.,

Carter v. Hickory Healthcare Inc905 F.3d 963, 967 (6th Cir. 2018gpwerShare, Inc. v. Syntel,
Inc., 597 F.3d 10, 13 (1st Cir. 2010¥illiamsv. Beemiller, In¢.527 F.3d 259, 265 (2d Cir. 2008);
First Union Mortg. Corp. v. Smitt229 F.3d 992, 995 (10th Cir. 2000 ourts have thufound
other types of motions, not explicitly enumerated in Section 636(b)(1)(A), to fall outside of t
magistrate judge’s power to issue ordbesause they are sufficiently analogous to the eight
enumerated exceptionSee, e.g.Gomezv. United States490 U.S. at 8734 (ury selection);
Beemiller 527 F.3cat 266 (motion to remandUnited States v. River@uerrerq 377 F.3d 1064,
1069 (9th Cir. 2004) (order authorizing involuntary medication).

Secondwhile the terms “dispositive” and “nondispositive” (which are now used by courts
to evaluate the boundaries of a magistrate judge’s authargydt in the text of Section 636(R)(
the legislative history instructs that those concepts were nevertbetesdered byhe drafters at
the time of the 186 amendment. The original amendment proposed by Senator Quentin Burdick

and the Judicial Conference divided pretrial matters to be handled by magistratentmdes



categories: dispositive and nondispositive. S 1283, 94th Cong., 1st Sess. (Méegjiskitive
day, March 12), 1975). Although the general “dispositive” category was ultimatelgedpidth
the list of eight excepted motior@irrently in Section 636(b)(1)(A), the House and Senate
Committee Reports accompanyitiie amendment consistently referred to the eight excepted
motions as “dispositive.” H.R. Replo. 941609, 94th Cong., 2d Sess. 10 to 11 (1976R&h
No. 94625, 94th Cong., 2d Sess. 4 to 10 (1978}. a hearing before the Committee on the
Judiciary for the United States Senate on July 16, 1976, Judge Charles M. MetzndrStinés
District Court for the Southern District of New York, and chairman of the Judicaference
Committee on theAdministration of the Federal Magistrate System, testified that the
dispositive/nondispositive dichotomy in Section 63&{lk intended to alleviat constitutional
concern:

Under the proposal, a magistrate could hear and determine any

pretrial matter that is not essentially dispositive of the litigation . . .

In the dispositive area of pretrial proceedings . . . the magistrate

would hear the matter but could only recommend a disposition to a

judge. This limitation has been provided to avoid the possible

constitutional objection that only an article Il judge may ultimately

determine the litigation.
Jurisdiction of United States Magistrates, Subcomm. on Improvements in Judaciainery of
the Comm. on the Judiciary, 6 (July 16, 1979hese conceptin thelegislative history were
essentially codified ifRule 72 of the Federal Rules of Civil Proceda® discusseelow.

2. Fed. R. Civ. P. 72

In 1983, the Advisory Committee implemented Rule 72 of the Federal Rules of Civil

Procedure. The rule establishes procedures for magistrate judgesi preters and is broken

into two subdivisions. Subdivision (a) is labeled “Nondispositive Matters,” and “addressrt

ordered referrals of nondispositive matters under 28 U.6386@)(1)(A).”Fed. R. Civ. P. 72(a)



advisory committee’s note to 1983 amendment. Subdivision (b) is labeled “Dispositive Motion
and Prisoner Petitions,” and “governs ceandered referrals of dispositive pretrial matters and
prisoner petitions challenging conditions of confinement, pursuant to statutory authorization in
28 U.S.C. § 636(b)(1)(B).” Fed. R. Civ. P. 72(b) advisory committee’s note to 1983 amendment.
In this way, Rule 72 expressly links a magistrate judge’s ability to esweder unde
Section 636(b)(1)(A) to the question of whether the pretrial matter is “dispositvganty’s claim
or defense.” Fed. R. Civ. P. 72(alf the pretrial matter is “not dispositive of a party’s claim or
defense,” the magistrate judgentist promptly conduct the required proceedings and, when
appropriate, issue a written order stating the decisldn If such a decision is objected to within
14 days, the district court “must consider timely objections and modify or set aside amiytipart
order that is clearly erroneous or is contrary to.lad. Whereas for dispositive motions, the
magistrate judge “must enter a recommended disposition, including, if appropriate, gropose
findings of fact.” Fed. R. Civ. P. 72(b)(1). Then the district court “must determine de novo any
part of the magistrate judge’s disposition that has been properly objected to.” Fed. R. Civ.
P.72(b)(3). Simply put, Rule 72(a), “Nondispositive Matters,” tracks Section 636(b)(1ytie
Rule 72(b), “Dispositive Motions and Prisoner Petitions,” tracks Section 636(b)(1)(B).
Courtssimilarly addthe dispositive/nondispositive gloss to Section 636(b) in construing a
magistrate judge’s power to issue a pretaader.Seg e.g, Gomez490 U.S. at 868&haracterizing
eight excepted motions in 8§ 636(b)(1)(A) ‘@Bspositive” pretrial motions)United States v.
Brown, 79 F.3d 1499, 1503 (7th Cir. 199@)tations omitted)“Title 28 U.S.C. § 636(b)(1)(A)
permits district judges to designate nérticle Ill magistrate judges for the determination of

nondispositive pretrial motions )]



In sum,a magistrate judg®@namatter referred from the district judgeay issue a order
for a nondispositive pretrial matter, whereas a magistrate judge may only eetenmanended
disposition for a dispositive pretrial matter; 28 U.S.C. 8§ 636(b)(1) and Rule 72 provide the legal
foundation for that general scope of authority.
3. Fed. R. Civ. P37(a)(b)
While Rule 37 has numerous subparts, the provision at issue here is Rule 37(a)(5), which
states:
(5) Payment of Expenses; Protective Orders.
(A) If the Motion Is Granted (dDisclosure or Discovery Is Provided After
Filing). If the motion is grantk-or if the disclosure or requested discovery
is provided after the motion was filkethe court must, after giving an
opportunity to be heard, require the party or deponent whoseucb
necessitated the motion, the party or attorney advising that conduct, or both
to pay the movant's reasonable expenses incurred in making the motion,

including attorney's fees. But the court must not order this payment if:

(i) the movant filed thenotion before attempting in good faith to
obtain the disclosure or discovery without court action;

(ii) the opposing party's nondisclosure, response, or objection was
substantially justified; or

(i) other circumstances make an award of expenses unjust.

(B) If the Motion Is Denied. If the motion is denied, the court may issue any
protective order authorized under Rule 26(c) and must, after giving an opportunity
to be heard, require the movant, the attorney filing the motion, or both to pay the
party or deponent who opposed the motion its reasonable expenses incurred in
opposing the motion, including attorney's fees. But the court must not order this
payment if the motion was substantially justified or other circumstances make an
award of expenses unjust.

As detailed belowRule 37(a)(5) has a presumption that costs will be awarded to the victor of the

motion, unless certain exceptions are satisfigdaving providedthis brief introductionto



Rule37(a)(5) and a magistrate judge’s general scoaitbiority, the Court turns to the eéited
AlpernandRetired Chicago Policdecisionsn this Circuit

B. Alpern and Retired Chicago Police

First and foremost, in this Court’s view, the question of whether a magistrate judifpe ha
authorityto issue Rul&7 sanctions is open in this Circuit because the Seventh Circuit has not
squarely addressed the issdenumber of district and magistrate judgeshis Circuit havesited
to thebroadlanguagéen Alpern andRetired ChicagdPolice for the proposition that a magistrate
judgemay only recommenan award of Rule 3&ttorneys fees and costSeeg.g, Cahill v. Dart,
No. 13CV-361, 2016 WL 7034139, at *3 (N.D. Ill. Dec. 2, 201Bgrmore v. City of Rockford
No. 09 CV 50236, 2014 WL 12791639, at *4 (N.D. Illl. Aug. 20, 20RBstoration Specialists,
LLC v. Hartford Fire Ins. Cq No. 08CV644, 2012 WL 13064230, at *1,n.1 (N.D. lll. Aug. 1,
2012) Cleversafe, Inc. v. Amplidata, In@87 F.R.D. 424 (N.D. lll. 2012Fid. Nat. Title Ins. Co.
of New York v. Intercounty Nat. Title Ins. (do. 00 C 5658, 2002 WL 1433584, at *2 (N.D. lIl.
July 2, 2002). However, therare other district and magistrate judgeshis Circuitwho have
disagreedeither expressly or through application of the more deferential standard of review for
nondispositive mattersausing a split ohuthorityin this Circuit.SeeKnapp v. Evgeros, IncNo.
15 C 754, 2016 WL 2755452 (N.D. lll. May 12, 201Bgrry v. FordModeling Agency, In¢No.
09-CVv-8076, 2011 WL 3648574, at *3 (N.D. lll. Aug. 18, 2Q1llynchval Sys., Inc. v. Chicago
Consulting Actuaries, IncNo. CIV.A. 95 C 1490, 1996 WL 735586 (N.D. Ill. Dec. 19, 1996)
Pain Ctr. of SE Indiana, LLC v. Origin Healthcare Sols. |.NO. 1:13CV-00133RLY-DK, 2015
WL 1124718, at *2 (S.D. Ind. Mar. 12, 2015).

In bothAlpern andRetired Chicago Policeghe Seventh Circuit wdaced withsanctions

in the context of Rule 11, not Rule 3Rule 11 provides that attorneys and parties that present

10



pleadings to the court for improper purposes, based on frivolous argumemtgjraents thdack
evidentiary supportcan be sanctioned through both monetary and nonmonetary directives. Fed.
R. Civ. P. 11. Moreover, Rule 11 explicitly notes that it does not apply to any discovery matters
under Rules 26 through Rule 33eeFed. R. Civ. P. 1tl). As further explained below, the
distinction between Rule 11 and R@# is an important one and, in the Court’s view,
determinative on the state of the law in this Circuit.

In Alpern, a disgruntled ekxusbandwho was dissatisfied with his stateurt dvorce
proceedings initiated federal actions to stay the state proceedings andrgagesldrom his ex
wife, her attorney, and the state judge who pronounced the divorce. 38 F.3d at 934. After
dismissing Alpern’s second suit, the district court instruttitednagistrate judge to “hear and enter
[an] order on defendant’s motion for Rule 11 sancticassa result of the frivolous pleadsidgd.
(internal quotation marks omitted). The magistrate judge did exactly that, ordgrarg to pay
Rule 11 sanctions in the amount of $3,38D. Alpern subsequently complained to the district
court, who overruled Alpern’s objections aadentuallyadded$2,550 to Alpern’s tab for not
paying the original Rule 11 sanctions ordered by the magistrate jaddgehus,it was uporthe
review ofa postdismissal Rule 1$anctions awarthat the Seventh Circuit stateda]ithough an
award under Rule 11 is conceptually distinct from a decision on the merits, it reanerparty to
pay money to another; the denial of a request for sanctions has an effecttsithiéadenial of a
request for damaged.he power to award sanctions, like the power to award damages, belongs in
the hands of the district judddd. at 935. Nothing about Rule 37, or even discovery generally,
was discussed iAlpern

A discussion of Rule 37, or conduct during discovevgs likewise absent irRetired

Chicago Police In that case, a district court adopted a magistrate judge’s recommendations fo

11



Rule 11 sanctionfor improper conduct by the defendants during the litigediter reviewing the
recommendations only for clear error. 76 F.3d at 868. On appedetedants, arguingp uphold
themagistrate judge’Rule 11 sanctions, asserted thatAlgernholding was inapplicable for two
reasons. First, although the Rule 11 motions were not referred to the magisigatentil after

final judgment, thaelefendantargued that the Seventh Circuit’s remand “resuscitated the pretrial
nature of the sanctiopf’ Id. at 869(internal quotation marks omittedSecond, the defendants
argued thathe Alpern sanctions concerned sanctions against a party, as opposed to sanctions
against a party’s attorneyd. The Seventh Circuit found both tie defendantsattempts to
distinguishAlpernunavailing. Beginning withthedefendantsendeavoregretrial distint¢ion, the

Retired Chicago Polic€ourt stated, “[a]lthough the facts é&ipern concerned postdismissal
sanctions, our analysis encompassed all sanctions requests, whetbiepps&dismissal.ld. The

court then rejectedhe defendantsdistinction about parties versus attorneys, reasoning that
Section 636 and Rule 72 “distinguish the proceedings a magistrate judge may conduct . . . by the
type ofmatterinvolved, not whether the matter involves partiéd.(emphasis in original)Once

again, the Court did not discuss pretrial discovery or Rule 37.

Taken togetherAlpern and Retired Chicago Policare certainly determinativeas toa
magistrate judge’s ability to order Rule 11 sanctions in this Circuit. The Seveatiit @iRetired
Chicago Policealso previewed the court’s reaction to arguments attempting to distinguish the
Alpern and Retired Chicago Policdéoldingsbasedon the timing of the sanctions motigpre
dismissal versus posismissa)l as well as the recipient of sanctidparty versus attorngy After
the Seventh Circuit’s decisions AdpernandRetired Chicago Policand the broad language that

the Seventh Circuit used in those cases about the power to award sarict®rertanly

12



understandable thatany (but not all) judgem this Circuit have determined that the award of
costs and fees pursuant to Rule 37 discovery matters is a dispositive issue.

However,it is important to recognizthat theseSeventh Circuibpinions are silent as to
Rule37 sanctions. Th8eventh Circuit was not faced with a magistrate juddissovery order
in either case. The Seventh Circuit accordingly did not have to grapple with the question of
whether a Rule 37 order fattorneysfees and costs #seresult of asuccessful motion to compel
is a dispositive pretrial matter requirigig novareview by the district courtThis Court declines
to interpretAlpern and Retired Chicago Policas resolvingthe isse—[jjJudges expecttheir
pronunciamento$o be read in contextWisehart v. Davis408 F.3d 321, 326 (7th Cir. 2005).
Indeed, §eneral expressions, in every opinion, are to be taken in connection with the case in which
those expressions are usdtithey go beyond the case, they may be respected, but ought not to
control the judgment in a subsequent suit when the very point is presented for deUisitau
States v. Ker Yan@99 F.3d 750, 755 (7th Cir. 2015) (internal quotation marks omitted) (quoting
Cohens v. Virginia, 6 Whea64, 19 U.S. 264, 399, 5 L.Ed. 257 (1821) (Marshall, C.J.)).

The scopeof Rule 11 sanctions, utterly different than Rulea8wards cannot begnored
so easily.Rule 37 and Rule 11 adsssimilarrules. Rule 37 of the Federal Rules of Civil Procedure
is titled “Failure to Make Disclosures or to Cooperate in Discovery; Sangtems it is located
in Title V of the Federal Rules of Civil Procedure, which is named “Disclosum@®iscovery.”
Rule 11 is titled “Signing Pleadings, Motions, and Other Papers; Representation to the Court
Sanctions” and is located in a different title of the Federal Rules of Civil dRroeditle IlI,
“Pleadings and Motions.FurthermoreRule 37, by its own terms, is limited to addressing issues
arising duringpretrial discovery. Rule 37 provides for feshifting to the victor of a motion to

compelandsanctions farviolation of court’s orders on discoverfpr failing to timely disclose

13



information or the identitpf a withessand other failures to attend depositions, serve answers to
interrogatoriespr respond to a request to adrkieéd. R. Civ. P. 37(bld). In contrast, lte scope
of Rule 11 ismore general The power to award sanctions under Rule ldvalable for any
violation of Rule 11(b), which governs any “pleading, written motion, or other paper” certified by
an attorney or unrepresented party, whether it occurs during at the beginning ofpaetaak at
trial, or during posttrial proceedigs. Fed. R. Civ. P. 11(b), (c)(1)n AlpernandRetired Chicago
Police the Seventh Circuit expressly noted that Rule 11 was not limited to “pretria€rmathd
thus not within the authority of magistrate judges under Section 635€k).Retired Chigp
Police 76 F.3d at 8689. The same cannot be said of Rule 37, which is expressly designed to
govern pretrial discovery matteréndeed, one has to look no further than the text of Rule 11(d)
to recognize the clear delineation between Rdleand Rule37. That subdivision reads:
“Inapplicability to Discovery. This rule does not apply to disclosures and discosgugsts,
responses, objections, and motions under Rules 26 through 37.” Fed. R. Civ. P. 11(d). The
accompanying advisory committee notedfically states that Rule 37 sanctions are distinct:

Rules 26(g) and 37 establish certification standards and sanctions

that apply to discovery disclosures, requests, responses, objections,

and motions. It is appropriate that Rules 26 throughn®ich are

specially designed for the discovery process, govern such

documents and conduct rather than the more general provisions of

Rule 11. Subdivision (d) has been added to accomplish this result.
Fed. R. Civ. P. 11(d) advisory committee’s note to 1993 amendment.

Another important distinction between the rules is that a Rule 11 sanctions orderaanlike
order under Rule 37, is an independent matter that can be immediately appealed undaiettz col
order doctrineKaplan v. Zenner956 F.2d 149, 150 n.1 (7th Cir. 199R);re Ronco, In¢.838
F.2d 212, 213.1 (7th Cir. 1988). The Seventh Circuit has stated than“order granting or

denying monetary sanctions against a party or an attessegd under the provisions of Rule 11

14



is an appealable decision which constitutes a judgment pursuant to Rule 54 ofeifta¢ Ratés
of Civil Procedur€. TMF Tool Co. Inc v. Muller913 F2d 1185, 118&7th Cir. 1990).Thisnotion
results in a Rule 11 decision becoming a final order, argidipositive in nature The Seventh
Circuit recognized as much ilpern, as part of its analysis on Rule: TRAwards of sanctions
(indeed, of attorneys' fees in general) are treated as separate claims foegpwipappellate
jurisdiction”” Alpern 38 F.3d at 935.

Since Alpern, the Seventh Circuit had occasion to revisét decisionin the context of
deciding whether a motion for attornsyees under the Equal Access to Justice(BAJA) by a
successful movant in an immigration matter was a dispositive md&tganatram v. Moyer47
F.3d 922, 923 (7th Cir. 1995Yhe Seventh Circuitated that a magistrate judggd authorityto
enterorders in three kinds of matters: “(1) misdemeanor prosecutiongréjial matters and
(3) civil proceedings in which the parties conseid.”(citation omitted). The Court noted that
none of the three types of authorities governed a motion ttmnat’sfees under the EAJfor
the prevailing party ia postjudgment proceedindd. at 924. Furthermore, in apjhg Alpern,
the Seventh Circuit recognized that a decision on the motion for EAJA feesoivaspretrial
matter but rather a “final decision.ld. That final decision irRajanatramwas immediately
appealablé Accordingly, the Seventh Circuit’s decisionRajanatramprovides further clarity

on its prior holding iMlpern—thatthe Seventh Circuit was concernediwa magistrate judge’s

2 In Rajanatram the Seventh Circuit relied updstate of Conners by Meredith v. O’ConnérF.3d 66
(9th Cir. 1993) as persuasive authority for its holdingEstate of Connerghe Ninth Circuit held that a
postjudgment motion for fees was a final, appealable order that wasrdeative of a claim, and could
not be considered “pretrial.” The Ninth Circuit there rightly stated: “Umeéher section [636(b)(1)(A)
or (b)(1)(A)] may a magistrate [judge] issue a final order directbeajable to the court of appealkd” at
658. This concept has been now codified in Rule 54 of the Federal Rules of Civil Pepaeliich
delineates the rules on “Judgement, Costs” as titled, and specifically addrestgedgment claims for
attorney’s fees and costs. The rule indicates that a motion for attofeey’is a dispositive matter. Fed.
R. Civ. P.54(d)(2)(D). See Baylor v. Mitchell Rubenstein & Assocs., FB&7 F.3d 939, 9467 (D.C. Cir.
2017).
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authority to enter orders in matters that were final deciswhi€hcould be immediately appealed.
In contrastthe United States Supreme Court has expressly heldvlzatisunder Rule 3{&) are
notimmediatelyappealabléo the court of appeals, aad appeabf those awardsustgenerally
be madeafterfinal judgment has been enteredive caseCunningham v. Hamilton Cty., Ohio
527 U.S. 198 (1999%ee alsdonii v. Gen. Elec. Co359 F.3d 448, 450 (7th Cir. 2004)hus,
since aRule 37monetaryawardis not a final decisiosubject to immediate appealabilitynlike
theRule 11 sanctions decisionsAtpernandRajanatram it should appropriately be considered
nondispositive in nature.

Furthermore the Seventh Circuit’s holding iMlpern was based on the concept that a
Rulel1ll sanctions award was akin to a claim for damages, and that a denial of a request for
sanctions wasssentilly identicalto a denial to a request for damages, which a magistrate judge
cannot enter as an ordélpern 38 F.3d at 935.The Rule 11monetarysanction in that case
concerned the conduct of a party in bringing a harassing pleading. The Seventh Circuit reécognize
in Alpernthat the payment of funds under Rule 11 was similar to a ¢taimonetary damages
and akin to the entry of judgmentl. See also TMF Togl913 F2d at 1188 (holding an order
granting or denying sanctions under Rule 11 constitutes a judgrMagistrate judges, of course,
do not have the authority to enter judgmeots referred cases, as those decisions are
unquestionably dispositive orders. In contrast, it would be hard to classify a RulesBifftieg
monetary award aakin toa claim for damagegr a judgment Rule 37(a)(5) provides that, if a
motion is granted, the court “must” require the opposing party to pay the movant’'s reasonable
expenses in making the motion, including attorney’s fees. It is only upon a showing of one of the
three delineated exceptions that a court can deny the award of fees andPabsisother waya

court awardingfees andcoss under Rule 37(a) i:iot communicating that a party is being
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compensateavith damages as a result of frivolous and harassorgluct Rather,Rule 37(a)
awards flow directly from discovery rulings that concern the underlying, caise are
presumptively granted unless certain exceptions are frtais, unlike Rule 11 sanctions, Rule
37(a) awards are not discretionaryhe decision to award those fees and costs has already been
determined by the rule once a discovery motion is granted or denied, subject to geejpiives
discussed above. And, teabstantive discovery decisigrend the mandatory feshifting that
resultsfrom them are most definitely’ pretrial’ matters under any definition of that temimthat
they occur only during the discovery phase of the case, and do not in any way resolvda claim
damagesn the litigation Thus, another one of tHesedor the Seventh Circuit’s decision in
Alpernis not applicable to Rule 37(a) fehifting awards.

C. Rule 37 FeeShifting and Rickels

In the same year thalpernwas decided, the Seventh Circuit had occasion to highlight an
important discrepancy betweRule 11 and Rule 37 iRickels v. City of South Bend, I1&8 F.3d
785, 786 (7th Cir. 1994)In Rickels theplaintiff in a 42 U.S.C. 8§ 1983 action against the South
Bend, Indiana Police Department served discovery requests on an attorney, vivarigd
represented him in an unrelated litigation against his former ®ifans sought a protective order,
which was granted by the district couttl. The districtjudgefurther awarded Evans $1,386.78
under Fed. R. Civ. P. 37(a)(4) for the expenses of seeking the protectivdardene plaintiff
appealed the award of discovery sanctidgds. The Seventh Circuitalled the plaintiff's appeal
“foredoomed,” emphasizing that “Rule 37(a)(4) presumptively requires every losekéogmad
the victor’'s costs.Td. The court cited to then Rule 37(a)(4)’s requirement (now contained in Rule
37(a)(5)) that the loser omaotion for a protective order or motion to comprlstbe required to

pay ‘the reasonable expenses incurred in opposing the motion, including attorney's fees, unless
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the court finds that the making of the motion was substantially justified asttietcircumstances
make an award of expenses unjukt. The court easily batted away the plaintiff's apparent belief
that other circumstances made the award of sanctions unjust, and upheld theadistiecaward
of sanctions to Evans under Rule BI.at 787.

Evans further sought reimbursement for the cost of opposing what she called plaintiff’s
“frivolous appeal,” and sought remand under Rule 11 for sanctions to be imRadexls 33 F.3d
at 787. The Seventh Circuit initially observed that sanctions for frivolous appegtsvaraed by
Fed. R. App. P. 38, not Rule 1d. TheRickelscourt then held that Evans did not need to pursue
another rule because Rule 37(a)(4) is asteting rule intended to make Evans whole for all costs
incurred in fighting for her protective order, even those on appeal: “The rationale-giiféeng
rules is that the victor should be made wheshould be as well off as if the opponent had
respected his legal rights in the first place. This cannot be accomplished dttrenviist pay for
the appeal out of his own pockeld. (citation omitted). The only potential obstacle the Seventh
Circuit saw in holding that Rule 37 awards encompassed the costs of appealing thdsevasar
a Supreme Court decision, in which the catréssedhat the Federal Rules of Civil Procedure
apply only in the district court$d. (citing Cooter & Gell v. Hartmarx Corp 496 U.S. 384, 406
07 (1990)) The court bypassed tl@ooter & Gellhurdle by focusing on the Supreme Court’s
emphasis that Rule 11 m®ta feeshifting rule stating “Yet the Court also emphasized that Rule
11 is not a feeshifting rule, implying that feshifting rules should be treated differently from rules
designedo sanction frivolous positionsld. (citation omitted). Based on thdirectionfrom the
Supreme Court, thRickelsCourt held that when a district court awards fees to a prevailing party,

the costs of defending the award on appeabaded to that aavd asa matterof courseld.
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Thus, near the time of its decisienn Alpern andRetired Chicago Policehe Sventh
Circuit in Rickelsrecognized asubstantiatifference between Rule 37(@hd Rule 11. Rule 11 is
a statute designed to punish frivolous positions, whereas R(a¢i87 feeshifting provision
intended to make the victor on a discovery motion whole. The Seventh Circuit, moreover, stated
that Rule 37 and Rule 11 should be treated differently, in light of that distinci®m result, it
seems unlikely that the Seventh Circuit intended its holdingpigrnandRetired Chicago Police
concerning Rule 11 sanctions, to apply to Rule 37(a) fee-shifting.

D. Meux and the Turnover of Funds

One ofthe underpinninggsto the Alpern and Retired Chicago Policdioldings wasthe
concept that the exchange of money between the parties in these eatispositivematterand
thereforebeyondthe magistrate judge’s power to issaorders See Alpern38 F.3d at 935
(“Although an award under Rulel is conceptually distinct from a decision on the merits, it
requires one party to pay money to another; the denial of a request for sanctionsffasta
similar to the denial of a request for damagesRgtired Chicago Police76 F.3d at 868
(explaining theAlpern court held that a magistrate judge cannot order sanctions because such
orders are dispositive in that they require one party to pay another). Yet in 2010, the Seventh
Circuit analyzed an exchange of money between the parties and dibeitiftee magistrate judge
wasauthorized t@rder such an awaid United States. Meux

The Meux case involvd a postjudgment turnover of funds following a defendant’s
conviction and restitution order for $134,218.%hited States v. Meud97 F.3d 835 (7th
Cir. 2010). The district court had referred all ppstgment proceedings to the magistrate judge.
Id.at 836. The magistrate judge granted the government’s motion for turnover of funds for

restitution, which sought turnover of $4,881.00 that belonged to the defeldah83637. The
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defendant appealed the magistrate judge’s ruling, arguing that the magistrate judgeldive
jurisdiction to enter a final order directing $4,881.00 be turned over to the goverfanah837.
The Seventh Circuit disagreed with the defendasésoningthat under the Federal Debt
Collection Procedures Act (FDCPA), the district court could “assign its dimtigsoceedings
under this chapter to a United States magistrate judge to the extent not inconstktehe w
Constitution and laws of the Uniteda®ts.”ld. (internal quotation marks omitted) (quoting 28
U.S.C. 8§ 3008). According to theMeux Court, once the restitution was ordered, 18 U.S.C.
§3613(c) of the FDCPA made it so that all of the defendant’s property was subjectrida li
“The magstrate judge, having been assigned by the district court judge the duties to conduct all
postjudgment proceedings, had authority in the instant case to hold a hearing and to order the
turnover of funds to satisfy thien.” 1d. at 837-38 The Seventh Circuit thus upheld a magistrate
judge’s order that one party pay another.

The FDCPA provision cited by the Seventh CircuitMeux granted district courts the
ability to refer duties to a magistrate judgethe extent not inconsistent witther laws. If the
rule in the Seventh Circuituly werethat each exchange of monisypeyond a magistrate judge’s
reach under Section 636(b)(1)(Ahenthe Seventh Circuit should have found the magistrate
judge’s order granting the turnover of fundsMeuxto be unauthorized. It did not. The Court
therefore finds th&leuxcase to present one more sign that the issue of whether a magistrate judge
canorder monetargward under Rule 37 is not foreclosed AlpernandRetired Chicagdolice

E. Discovery Sanctions a®retrial and Nondispositive inHunt and
Domanus

Furthermore, the Seventh Circuit has applied Rule 2@ rule on “Nondispositive

Matters™—to magistrate judge rulings on discovery sanctions in at least two opinions coming after
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AlpernandRetired Chicago PoliceThese cases are, in this Court’s viewgre instructive on the
issue of Rule 37(a) awards thalpernor Retired Chicago Police

The first such opinion islunt v. DaVita, Ing 680 F.3d 775 (7th Cir. 2012). Hunt, an
employment action, the plaintiff argued that the magistrate jwtged by not striking the
deposition testimony of a senior employee of the defendant. 68GF/RD. According to the
plaintiff, thedefendant’s counsel had coached the senior employee during her depositiainl and
substantive discussions with her about her testimony during brighksln her motion for
sanctions, the plaintiff had specifically asked that: the testimony of the senmoye® be
stricken, that the plaintiff's attorney be awarded the costs of taking the deppaitd that the
plaintiff's attorney be awarded reasonable attorney’s fees for taking the depositibon Kbr
Sanctions at 1Hunt v. Davita 3:10cv-00602 (S.D. Ill. May 21, 2011), ECF No. 35. While the
plaintiff requested these saimts under Rule 30(d)(2), the plaintiff's motion nevertheless
included a request for monetary sanctions in response to a discovery violation, akin to a motion
for monetary sanctions under Rule 37.

While the Seventh Circuit acknowledged the lack of professionalisnmapgropriateness
of such behavior by counsel, tihtunt Court nevertheless deferred to the magistrate judge’s
discretion in denying the plaintiffs motion for sanction8Ve defer to district courts
contemporaneous efforts to police discovery, reviewing only for abuse of discretion,cbf whi
there is no hint hereThe magistrate judge determined that the conduct did not actually impede
the purpose of the depositioftde did not abuse his discretion by refusing to strike the relevant
testimay or to apply other sanctionsd. In a correspondinépotnote, theSeventh Circuistated
that it reached the merits of the plaintiff's magistrate judge argument despite tthieatathe

plaintiff failed to make a timely objection to the magistrate judge’s ruling UrRdler 72(a): “Hunt
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did not file a timely objection to the magistragelge'snon-dispositive pretrial discovery orders
required by 28 U.S.C. § 636(b) and Federal Rule of Civil Procedure ®{al a failure to object
ordinarily waives the right to object on appeal . . . DaVita waived the waiver here, sloingesa
the issue on its meritsid. at 780 n.1 (emphasis adddditations omitted) The Seventh Circuit
in Hunt hence upheld a magistrate judgeiscoverysanctions order, including the denial of
monetary sanctiongharacterized the order as “ndispositive” and‘pretrial,” and applied Rule
72(a) all of whichdemonstrate that the Seventh Circuit beliexedagistrate judge does have the
authority to issue a discovery sanctions order.

The Seventh Circuit’s application of Rule 72(a) to a magistrate judge’s discoxetipra
order was even more stark[domanus v. Lewickir42 F.3d 290 (7th Cir. 2014)he plaintiffs
had requested that the magistrate judge enter sanctions orders: barring defemdantioftucing
into evidence documents produced from a hard drive the defendants had destroyed; finding
defendants in civil contempt for violating the magistrate judge’s orders; imposiily rsauntil
various records were produced; arquiring the defendants to pay the plaintiffs’ attorney’s fees
and costs in bringing the motion for sanctions under Rule 37(a)(5). Motion for Sanctions,
Domanus, et al. v. Lewicki, et al:08cv-04922 (N.D. lll. Feb. 21, 2012), ECF No. 459. The
magistate judge found that the defendants committed serious discovery violations but declined to
order any monetary sanctions; instead, she ordered adverse jury instructionsD@rdarys, et
al. v. Lewicki, et aJ.1:08€v-04922 (N.D. Ill. Jun. 8, 2012), ECF Nos. 527, 528.

The district court, after overturning the magistrate judge’s orderarfoadverse jury
instruction as a sanction, entered a $413 million default judgment against deféadantgping
discovery abuse¢d. at 29394. On appeala defendant argued that the magistrate judge did not

clearly err in imposing lesser sanctions, and that it was therefore an abuseeaiiotgidor the
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district court to award harsher sanctidasat 296. The Seventh Circuit, in reviewing the district
court’'s decisionto overturn the magistrate judge’s ordereld Rule 72(a)governed and
characterized the magistrate judge’s discovery sanctions orders as nondisg8sititren 636 of
the FederaMagistrates Act and Federal Rule of Civil Procedure 72(a) govern districtrewignv

of nondispositive magistrate judge decisions. In short, the district judge reviews magistrate
judge discovery decisions for clear ertdd. at 295 (emphasis added) (citations omitted). The
DomanusCourt ultimately agreed that the magistrate judge had clearly erred and hdltetha
district court did not abusgs discretion.ld. at 29698. By holding that Rule 72(a) governed the
district court’s review of the aygistrate judge’s discovery sanctions orders, an@xpyessly
classifying those orders as “nondispositive,” the Seventh Cirditated thatmagistrate judges
have the power to issue monetary discovery sanctions as orders.

In bothHuntandDomanughe Seventh Circuit applied Rule 72{he rule governinghe
standard of review fanondispositive pretrial mattersto magistrate judges’ discovery sanctions
orders. And irHuntandDomanusthe Seventh Circuit classified the denial of monetanggons
as a nondispositive order; that classification should be no different if the rategjatige chooses
to grant those sanctions. Accordingly, in this Court’s viélunt and Domanusare more
instructive therAlpernandRetired Chicago Police that these caseemonstrate that the Seventh
Circuit recognizes that pretrial discovery sanctions ordergaarerally nondispositive matters.

Having determined that the issue of a magistrate judge’s authority to issue Rule 37
monetary sanctions onraferred matter is open and not settled in this Circuit, the Court turns to

the statutory analysis of the relevant provisions.
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Il. A Magistrate Judge Can Award Monetary Sanctions under Rule 37

Whether a magistrate judge has the poweartierRule 37monetary awardas a pretrial
order(and not a recommendationirns on the answer tosraightforwardquestionis an award
of attorney’s fees and costsder Rule 37 “dispositivedf a party’s clan or defense

Congress created the role of the magistrate juddessenthe burden of the Article IlI
district court judgeSee Peretz v. United Stat&91 U.S. 923, 934 (1991A creation ofArticle |
of the U.S. Constitutigrnthemagistrate judge’s powers are limited by Congregsglicit grant of
authority, found in 28 U.S.C. § 636. Rule 72 of the Federal Rules of Civil Procedure further
explainsthe scope of those powers. As explained beltw, dorrectreadingof the relevant
provisionsleads to theconclusionthat a magistrate judge has the authority to award monetary
costsunder Rule 37 as an order, to be reviewed only for clear error.

A. The Statutory Text

“It is elementary that the meaning of a statute must, ifirgstenstance, be sought in the
language in which the act is framed, and if that is plain, and if the law is within théwtarsil
authority of the lawmaking body which passed it, the sole function of the courts is tceebforc
according to its termsCaminetti v. United State842 U.S. 470, 485 (1917). Courts must follow
and applythis plain meaningule, and often look to dictionary definitisrto do so Estate of
Cowart v. Nicklos Drilling Cq 505 U.S. 469477 (1992)Will v. Mich. Dept ofPolice, 491 U.S.
58, 69 n.9 (198p Pittston Coal Group v. Sebp488 U.S. 105, 113 (1988).

The first operative word is “pretriglWhich is found in the statutory authority provided to
magistrate judges by CongreassSection 636(b)(1)(A) As stated laove, the statutory text of
Section 636(b)(1)(A) provides that a magistrate judge can hear and determpretaalmatter

pending before the court, except for the eight excepted motiémstrial” is defined as “occurring
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or existing before a trial,” M ERRIAM-WEBSTER http://www.merriam
webster.com/dictionary/pretriélast visited Feb. 26, 2020), and “relating to the period before a
trial.” OXFORD ENGLISH DICTIONARY, http://www.oed.com (last visited Feb. 26, 2020).

As also stated above, RulR provides that a magistrate judga a referralcan issue
orders on nondispositive matters, but report and recommendations on dispositive matters. Thus
turning to the operative word in Ruf,Black’s Law Dictionary define&lispositive”as ‘{b]eing
a deciding factor; (of a fact or factor) bringimipout a final determinatichBLACK'S LAW
DICTIONARY (11th ed. 2019).A “dispositive motion”is definedas “A motion for a triatcourt
order to decide a claim or case in favor of the movant without further proceedirafs; apeotion
that, if grantedresults in a judgment on the case as a whole, as with a motion for summary
judgment or a motion to dismissd. Furthermore, Rule 72(b) does not use the term “dispositive”
in a vacuum - specifically states that the matter must be dispositive afldien or defense.”

Take the monetary sanctions that were awarded in this case under Rule 37(a)(8)(C) as
representative exampi@ applying these definitions.Specifically, under Rule 37, there are
primarily five avenues for a court to order monetanards

(1) feeshifting on motions to compel and motions for protective orders under Rule
37(a)(5);

(2) payment of expenses for failing to obey a discovery order under Rblg23(C);

(3) payment of expenses for failure to disclose, supplement an earlier responsdpor to a
under Rule 37(c);

(4) payment of expenses for party’s failure to attend its own deposition, serve satswer

interrogatories, or respond to a request for inspection under Rule 37(d)(3); and
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(5) payment of expenses for failing to participate in framing a discovery plan under Rule

37(f).
Rule 37(appecificallypertains to a party’s motion for an order compelling disclosure or disgovery
andRule 37(a)(5)(C) provides that if a court grants in part and denies in part soctioa to
compe| the court may apportion reasonable expenses for the motion:

If the Motion Is Granted in Part and Denied in Pdftthe motion

is granted in part and denied in part, the court may issue any

protective order authorized under Rule 26(c) and may, after giving

an opportunity to be heard, apportion the reasonable expenses for

the motion.
Fed. R. Civ. P. 37(a)(5)(C). That is exactly what the Court did in this case, finding thatfone hal
of Defendants’ attorneg’fees and costs associated with the motion to compel was a reasonable
apportionment of expenses. Doc. [172] at 2. This Court’s order to shift Defenuatitsi costs
to Plaintiff does not result in a disposition of a claim or a defense. Nor does the Rule 37(a)(5)(C)
order impact, in any wayhe merits oPlaintiff's civil rights case The Court’s order further does
not bring about a final determination or terminate the activity of the cale district court The
only thing that could change as a result of the Court'skéf@ing order, is that Defendamsay
recoup some dheir costsn bringing the motion to compel. The substantiaéureof the merits
of thecase is exactly the same as it was before the Rule 37(a)(5)(Cruoraeling fees.

Moreover even ifone couldnake the argumetitatthe Court’s award of fees is dispositive

on the issue o& claim forthosefees, the dichotomy of dispositive/nondispositive walllen
becomesuperfluousand lead to an absurd resihited States v. Vallery37 F.3d 626, 630 (7th
Cir. 2006)(citationsomitted) ("When interpreting statutes, first and foremost, we give words their

plain meaning unless doing so would frustrate the overall purpose of the statutory schenae, le

absurd results, or contravene clearly expressed legislative iptertis is becausewery pretrial
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discoveryorder, such as to compel a response to an interrogatory or a document requeffecs
a court determination on that particular issuédccordingly, theplain meaning of the word
“dispositive”in the context of Rul&2 shoulde defined as applying to orders thét bring about
something akin to a final dispositiomorder to distinguish it from the plain meaning of the qgther
equally important word in Rule 72—"nondispositive.”

However, examining the plain language of the terms “pretrial” and “dispositive” does not
end the analysis. This is because the excepted motions in Section 636(b)(1)(A) inuiots m
for injunctive relief (such as preliminary injunction motgpand motiongo certify a class, which
do not technically dispose of @&ntireclaim orthecase. As stated aboveoarts dealing with the
dispositive/nondispositive distinction have compared the motion at hand withationghat are
delineatedand exceptedn Section636(b)(1)(A) andwhich have been deemed dispositive in
natureby courts This is consistent with commommethod of statutory construction to look at the
plain meaning of the text in the context of the entire staBge K Mart Corp. v. Cartier, Inc486
U.S. 281, 291 (1988citations omitted)“In ascertaining the plain meaning of the statute, the
court must look to the particular statutory language at issue, as well as the langlidgsign of
the statute as a whole.”Courtshave held thatfithe motion is not specifically listed but is the
“functional equivalent” or has an “identical effect” as one of the enumeratédnsg, the motion
is deemed dispositive and therefore outside of the magistrate judge’s auth@sgiyean order.
Seee.g, Woods v. Dahlberg394 F.2d 187, 187 (6th Cir. 199@enial of motion to proceed in
forma pauperis wasfunctional equivalerit of involuntary dismissal and was outside scope of
magistrate’s authorityYOcelot Oil Corp. v. Sparrow Indys847 F.2d 1458462 (10th Cir. 1988)
(citations omitted)“motions not designated on their face as one of those excepted in subsection

(A) are nevertheless to be treated as such a motion when they have an ideatitglR&emiller
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527 F.3d at 26 (citations omittejl (‘Because a 8§ 1447(c) remand order ‘determine[s] the
fundamental question of whether a case could proceed in a federal court,’” it inguibsiable
from a motion to dismiss the action from federal court based on a lack of subjectjonetdiction

for the purpose of 8 636(b)(1)(A).”)

Nevertheless, Rule 37 monetary order is not the “functional equivalent,” nor does it have
an “identical effect” to any of the dispositive motions excepted in Section 636(b)(1K#)
discussed abovehose eight dispositivenotions are motions: (1) for injunctive i (2) for
judgment on the pleadings; (3) for summary judgment; (4) to dismiss or quash an indictment or
information made by the defendant; (5) to suppress evidence in a crimingléyasegismiss or
permit maintenance of a class action; (7) to disifias$ailure to state a claim upon which relief
can be granted; and (8) to involuntarily dismiss an action. 28 U.S.C. 8 636(b)(1)(A).

Upon examination ofhese excepted motiong is clearto this Court that a motion for
monetary discovery sanctions does not belontis group A successful motion for injunctive
relief, the first excepted motion, brings about “a drastic and extraordinary remetii¥lonsanto
Co. v. Geertson Seed Farni1 U.S. 139, 165 (2010) (citations omittesBe Nken v. Holder
556 U.S. 418, 428 (2009) (internal quotation marks and citations omitted) (“When a court employs
the extraordinary remedy of injunction, it directs the conduct of a party, and does gbewith
backing of its full coercive powers.”). By contrast, RBTeisstructuredso that ordering sanctions
is the ordinary and standard course for judg8pecifically, Rule 37(a)(5)(A) states thdtthe
court grants a motion to compel, or if the disclosure of requested discovery is providedeafter
motion to compel is filed, the court “must” order the loser to pay the winner’s reaserpbleses
incurred in making the motion unless an exception appliéss default ofthe award of costis

prevalem throughout Rule 37. Moreovean injunctive ordemgenerally constrains action or
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requires action by a party becaudke normal legal remedy, money after the ,facll not make
the plaintiff whole. A Rule 37 monetary sanction does not constrain any action by a party. The
loser pays the winner after the “injury,” which in the case of Rule 37(a)(® isast of bringing
or opposing the motion to compel, to make the winner wisae.Ricke|s33 F.3d at 78{citation
omitted) (stating the rationale for fséifting rules like Rule 37 “is that the victor should be made
whole—should be as well off as if the opponent had respected his legal rights in th&ates).
So, a Rule 37 monetary sanctions order is not like an order for injunctive relief.

Nor isaRule 37 awardike the second, third, or seventh exceptiemsotion for judgment
on the pleadings, motion for summary judgment, and motion to dismiss for failure to state a cla
upon which relief can begnted. A judgment on each of these motions has the power to drastically
change the landscape of the calegranted, a judgment on the pleadinggler Rule 12(cdr a
motion to dismiss for failure to state a claim under Rule 12(b)(6) can knock outir@nckaim or
counterclaim so that no evidentiary resolution of the claimcounterclaimis ever had.If no
claim survives a judgment on the pleadings)entire case can be terminatesummary judgment
is likewise a dispositive evetttat has the power to completely eliminate and disposeusfts in
acomplaint “The primary purpose of a motion for summary judgment is to avoid a useless trial,
and summary judgment is a procedural device for promptly disposing of actions in whécis the
no genuine issue of any material fact even though such issue might have been raised by formal
pleadings. The very purpose of Rule 56 is to eliminate a trial in such cases where a trial is
unnecessary and results in delay and expéendiatzv. Mathers Fund, Inc463 F.2d 495, 498
(7th Cir. 1972). A Rule 37 award of monetary sanctions is different becalmesinot dispose

of a party’s claims.
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The fourth and fifth excepted motions in Section 636(b)(1)(A) are easily dispensed with a
different han a Rule 37 monetary sanctions motion, as both deal with impactful rulings in criminal
cases.“A motion to dismiss an indictment [s] similar to a civil Rule 12(b)(6) motion, which
tests the sufficiency of the underlying complaint (here the indictmasjted States v. PHDes
Moines, Inc,. 970 F. Supp. 1346, 1349 (N.D. Ill. 1997)he effect of an indictment dismissal is
also simibr tothatof a complete civil dismissal under Rule 12(b)(6); the case, as outlined by the
dismissed indictment, is oveA motion to suppress, too, can have colossal consequences on the
trajectory of a case.An order suppressing key evidence ifiraarms or narcoticxase, for
example, could lead to the case being dismissed in its entikéigreas, again, a Rule Bibnetary
awardimpacts only the wallet of the losen a particular discovery mattelt cannot be said, then,
that a Rule 3awardis like a motion to dismiss an indictment or a motion to suppress evidence in
a criminal case.

A Rule 37monetaryawardis also not like the sixth excepted motiaamder Section
636(b)(1)(A)—an order to dismiss or permit maintenance of a class actiemathifications of
which arereadily apparentUnder Rule 23, a class action can only be maintained if two conditions
are met: the suit must satisfy the criteria of numerosity, commonality, typicality, aqday of
representation under Rule 23(a); and one of the categories described in Rule 23(b) must be me
Fed. R. Civ. P23. Rule 23 thus, “[b]y its terms . creates a categorical rule entitling a plaintiff
whose suit meets the specified criteria to pursue his claim as a class” agtiadyGrove
Orthopedic Assocs., P.A. v. Allstate Ins..,G59 U.S. 393, 398 (2010). If a court finds that a
plaintiff has not met the criteria of Rule 23, the court must deny the motion to maintalagbe

and the plaintiff must proceed with individual digition, a completely differetaim. A Rule37
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monetaryaward unlike an order denying or granting a motion to maintain a class action, does not
have the same power to shift the course of the@maaelaim
Finally, the effect of anotion for expenses under Rule 37 does not resemble, in any way,

the effect ofa motion for involuntary dismissal, the eighth excepted dispositive motion under
Section 636(b)(1)(A). The plain text of Rule 41 shows why. Rule 41(b) states:

Involuntary Dismissal; Effect. If the plaintiff fails to prosecute or

to comply with these rules or a court order, a defendant may move

to dismiss the action or any claim against it. Unless the dismissal

order states otherwise, a dismissal under this subdivision (b) and any

dismissal notunder this ruleexcept one for lack of jurisdiction,

improper venue, or failure to join a party under Ruledj8erates as

an adjudication on the merits.
Fed. R. Civ. P. 41(b). An involuntary dismissal under Rule 41 thus empowers a court to order the
dismissal of a claim or action. Furthermore, Rule 41(b) expressly statesubject to a few
exceptions, an order for involuntary dismissal “operates as an adjudication orriteé rireturn,
the provisions in Rule 37 empowering a court to award expenses do not result in the digmissal
a claim or action, and a Rule Bibneary awards certainlynot an adjudication on the merits. As
a result, a Rule 3monetaryawardis not like the excepted dispositive motion for involuntary
dismissal. Accordingly, none of the eight excepted motiamfunctionally equivalent or has an

identical effectto a Rule37 award of feed and the statutory analysiboveleads his Court to

conclude that &ule 37(a) monetargwardshouldbe deemed aondispositive pretrial matter.

3 Of course, there are sanctions in Rule 37 that would likely have a dispodeieieosf a case. Nothing in
this opinion should suggest that those sanction should be viewed any otheswedyorders that dispose
of a claim are certainly dispositive. For example, Rule 37(b)(2)(Ahitea court to order the striking of
pleadings, dismissing an action, or rendering a default judgment againsbediemnt party for violations

of certain discovery orders. But those orders are often the exception under Rulé 8 aot at issue

here. More often than not in a discovery dispute, particularly URdler 37(a)(5), if relief is granted for
bringing the motion to compel, it is a fehifting award
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B. The Supreme Court’s Decision inCunningham v. Hamilton County

The Supreme Court has weighed in on Rule 37(a) monetary sanatimitn a different
context, inCunningham v. Hamilton County27 U.S. 198 (1999), which was decided aftigern
and Chicago Retired Police In Cunningham the Supreme Court assessed whether a district
court’s affirmance of a magistrate judge’s Rule 37(a) sanctions avear(final” for purposes of
28 U.S.C. 8§ 1291Cunningham 527 U.S.at 200-01 Importantly, the magistrate judge had
ordered—not recommendeétthat the plaintiff pay $1,494.00 for costs and fees incurred by the
defendants’ counsel, pursuant to Rule 37¢h)at 201. The district court, further, hatfirmed
the magistrate judge’s Rule 37(a) order, concluding that the magistrate judge’svasdaot
contrary to lawld. The Supreme Court was thus, pafternandRetired Chicago Policdaced
with a procedural posture in which the district courtieeed a magistrate judge’s Rule 37(a)
sanctionfor only clear error, signaling a nondispositive pretrial or@eieFed. R. Civ. P. 72(a).
While the issue presented here was not squarely before the Supreme fCibertiaiv were
uncertainthat a magistrat judge could order Rule 37 expenses, one would expect the Supreme
Court to take notice.

The Cunninghamcase is also noteworthy for its characterizatioh Rule 37. In
determining whether the district court’s affirming order constituted a dirddr under 28 U.S.C.
§ 1291, the Supreme Court initially observed that a Rula)3&nction wouldhot ordinarily be
considered a final decision becaits#goes not end the litigation on the merits. 527 U.S. at 204. In
response to the plaintiff's comparison of a Rul¢éal3@wardto afinding of contempt (which is
immediately appealable), theunninghamCourt emphasized that a Rule 37(a) sanctions order
“lacks any prospective effect and is not designed to compel compliddcat’207. The&Supreme

Courtelaborated that permitting immediate appeals from Rule Zw{ajdswould “undermine
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the very purposes of Rule 37(a), which was designed to protect courts and opposinfrarties
delaying or harassing tactics during the discovery procdds.at 208. In particular, the
CunninghantCourt honed in on the fact that a contempt order has consequences that cannot wait
for an appeal after the resolution of the entire case, whereas an attornensdnahder Rule

37(a) “by and large suffers no inordinate injury from a deferral of appellate consideyhithe
sanction. He need not in the meantime surrender any rights or suffer undue cokercair208
(intemal quotation marks and citation omittedh.furtherdiscussing the issue, the Supreme Court
recognized thaa Rule 37(ajnonetarysanctions order often will be inextricably intertwined with
issues in an ongoing litigatiom27 U.S. at 205. Th€unningtam Court observed thahe
sanctionsat issuevere a result of discovery violations, such as partial responses and objections to
defendant’s discovery requesld. at 206. The Supreme Court’s recognition that Rule 37 was
tightly tied to thepretrial and discovery proceaad not immediately appealalidanstructive that

the high court does not vieaRule 37(a)order as dinal dispositionof any claims in a litigation,
andthusa Rule 37(a) awarshould properly fall into the category ofrrdispositive matters.

C. The Purpose of the Federal MagistrateAct is Effectuated With a
Conclusionthat Pretrial Discovery Orders are Nondispositive

In this Court’s view, the statutory analysssdeterminative on theutcome of tfs issue.
Cooper Indus., Inc. v. Avialb43 U.S. 157, 167 (2004 dting that when the text of the statute is
clear, there is no need to consult its purpo3@e Supreme Court’s direction@unninghamand
the Seventh Circuit's analysis iHunt and Domanus provides further confirmation for the
conclusion that Rule 37 monetary awards are pretiggidispositive matters. Nevertheless, to the
extent oneexamineghe purpose of the Federal Magisteafet, thatexaminationsupportgand
does not alter) the Court’s conclusion on the question presegedintl FCStone Fin. Inc. v.

Jacobson2020 WL 881270 (7th Cir. Feb 24, 2020) (recognizheg plain text trumps purpose,
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butthat words are given meaning by their context, and context includes the purpose of the statute)
(citing Scalia & GarnerREADING LAwW 20 (2012)).

As the Supreme Court has observed on more than one occasion, the Federal Magistrate
Act was intended to ease the burden of the district cdbes.Peretz501 U.S.at 934 (1991)
(citations omitted) (“The Act is designed to relieve the district courts of catidiordinate duties
that often distract the courts from more important matfeiMcCarthy v. Bronsorb00 U.S. 136,
142 (1991) (citation omitted) (“The central purpose of the 1976 amendment to the Melgistra
Act was to authorize greater use of magistrates to assist federal judges finchamdever

increasing caseload.”)A specific concern of the 1976 amendment was that the Federal Rules of
Civil Procedure provided for manyotions including “various motions relating to discovery,”
through which a party could invokbe decision of alistrict court H.R. Rep. 941609, 7, 976
U.S.C.C.A.N. 6162, 6167. According to the Committee on the Judiciary, “[w]ithout the assistance
furnished by magistrates in hearing matters of this kind, and others not specificalty; n@®eems
clear. . .thatthe judges of the district court would have to devote a substantial portion of their
available time to various procedural steps rather than to the trial itselffurther, to avoid the
inefficiency of requiring the district court to review a report and recommendatiqgueliminary
and pretrial matters, the 1976 amendment draéemgowered the magistrate judge to “hear and
determine” the pretrial matters not excepted in Section 636(b)(1)(A):

[T]he revision proposed in this bill maket clear that Congress

intends that the magistrate shall have the power to make a

determination of any pretrial matter (except the enumerated

dispositive motions) and that his determination set forth in an

appropriate order shall be ‘finaubject onlyto the ultimate right of

review by a judge of the court .it seems to the Committee to be

inefficient and duplicative to require a ‘report and recommendation

from the magistrate to the judge as a prelude to a separate order by

the judge in order to gpose of preliminary and pretrial matters.
Thus the statute uses the term ‘hear and deternmnessting the
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authority of a magistrate, subject, of course, to ultimate review by
the court.

H.R. Rep. 941609, 10, 1976 U.S.C.C.A.N. 6162, 6170. In lighCaoihgress’ cleastatemento
lighten the district courts’ load and to avoid the inefficient and duplicativeepsaaf requiring a
report and recommendatidor preliminary and pretrial matterg,seems unlikely that Congress
intended that a magistratedge be required to issue a report and recommendatiofe®shifting
discoveryorderand thus impose an additional burden on district judgds abvaeview.

Indeed, a report and recommendation on a Rule 37 award of exper@searticularly
inefficient way for a district court to dispose of a pariptgection From a practical standpoint,
as understood by the drafters of the 1976 amendment to the Fedgisttdes Act, district courts
refer discovery supervision and other pretrial matters to magistrate judges theyhean focus
their time and energy on the more pressing dispositive maitersrials—thosematters which
only Article lll judges can congitutionally order Clearly erroneous review on pretrial matters
exist for a reaserto ensure that only serious and substantial errors of law are brought to the
district judge ando not encourage parties teflexively relitigate the same issues wieearthey
receive an unfavorable rulinglearly erroneous review on the substance ofltbeoverymotion
andde novoreviewonthe award of costs would be inefficient and nonsensitalould require
the districtjudge who isgenerallyremoved fromhe discovery process in a referral situation, to
fully review the merits of thaliscovery decisionthathad beenssuedby the magistrate judge
This is because a Rule 37 award requires a determination about whether the opposing party’s
nondisclosure or objection wasubstantially justified. See e.g, Fed. R. Civ. P. 37(a)(5)To
apply clearly erroneous review to the substance of the dibpLifieende novaeview to the award

of costs, which imbedded withinrnéquires a discussion of the substancthat verydispute in
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order to examine whether the opposition was substantially justified, weraldicatethe
efficienciescreated by referring discovery supervision to the magistrate judge.

Significantly, Rule 37 directs that tipgesumptions to award expenses to theevailing
party on a motion to compel, one of the mosimmon—# not the most commaor-discovery
motions As a result, requiring a report and recommendation on each Rule 37 request for expenses
is akin to requiring the district courrho has referred discovery supervision to a magistrate judge
to addressge novo at least one aspect of each motion to compel filed by a pReguiring a
report and recommendation likewise undermines the authority of the magistrate judghedo be
supervisor of discovery, for ifrmagistratgudge only has the power tecommendand not order)

Rule 37monetaryawards the magistrate judge cannot be an effective enforaés ofvn pretrial
discoveryorders Such a requirement would be counterproductive to the purpose of the Federal
Magistrates Act-reducing the burden on the district courts.

Common sensalsoleads this Court to conclude that a Rule 37 order is not dispositive. At
its core, a Rule 3a)(5)order to award expenses is a discovery otfugrresults directly from the
granting or denying of a discovery motion. A discovery order is the quintessential nondispositive
pretrial order.See Weeks v. Samsung Heavy Indus, &6 F.3d 926, 943 (7th Cir. 1997)
(emphasis addedholding that Rule 72(a) governs the district court’s reviewaoiy'discovery-
related decisions made by the magistrate judg€&he undersignednagistrate judgen this case
is charged with supervisingretrial discovery and ensuring discovery compliaribec. [179.
Indeed, magistrate judgese referred cases for discovery supervisiearlyevery day in this
districtpreciselybecauseliscovery matters are genergbsetrial matters under Section 636(a) and
nondispositive uner Rule 72(a)and therefore within theuthorityof the magistrate judgerders

on motions to compel responses to documents requests, interrogatories, and requests to admit,
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along with orders on motions for protective orders to halt unnecessary discovery, are routine,
pretrial decisions that occur in nearly every civil case. It is hard to envisipiCangress would

seek to relieve this burden on district judges by treating discovery orders as nondesplogiti

then reimpose that burden by treating the presumptive award of fees for violatdmtamfery

rules as dispositive.

D. Every Circuit Court of Appealsto Squarely Decide the Issue Agreeand is
Persuasive Authority

This Court is further convinced that a magistrate judge has the powesatdfees and
costsunder Rule 37, in light of the fact thewerycircuit court of appeals to squarely address the
issue—the First, Second, Fourth, Fifth, Ninth, and Tenth Cireghgsso concludedwithout
difficulty, and for similar reasonSeePhinney v. Wentworth Douglas Hosp99 F.3d 1, 6 (1st
Cir. 1999)(citations omitted)“Motions for sanctions premised on alleged discovery violations
are not specifically excepted under 28 U.S.638(b)(1)(A) and, in general, they are not of the
same gere as the enumerated motions. We hold, therefore, that such motions ordinarilybghould
classified as nondispositive.”J/homas E. Hoar, Inc. v. Sara Lee Corp00 F.2d 522, 525 (2d
Cir. 1990) (citations omitted) (“Matters concerning discovery generalfre considered
‘nondispositive’ of the litigation. Monetary sanctions pursuant to Rule 37 for noncompliahce wit
discovery orders usually are committed to the discretion of the magistraeyable by the
district court under the ‘clearly erroneousaantrary to law’ standard.”)Kebe ex rel. K.J. v.
Brown 91 F. App'x 823, 827 (4th Cir. 2004) (“The magistrate judge's order disposing dEKebe
Rule 37 motion for sanctions is undoubtedly a nondispositive matter covered by Ruls&g&it);

v. Int'l Brd. of Boilermakers649 F.2d 1013, 1018 (5th Cir. 1981) (“Since discovery issues are by
definition pretrial matters, the magistrate possessed authority under 28 §/636(b)(1)(A) to

assess reasonable expenses and attorney's fees under Rule 37(a)(4), evemyraitet juds
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rendered in the case.'Brimes v. City & Cty. of San Francisc®51 F.2d 236, 2481 (9th Cir.

1991) (holding magistrate judges may impose prospective, nondispositive sanctions designed to
compel compliance with discovery order bexadiscovery is a pretrial matte@celot Oil Corp.

v. Sparrow Indus 847 F.2d 1458, 1462 (10th Cir. 1988Dpiscovery is clearly a pretrial matter,

and magistrates thus have general authority to order discovery safictiBes. alsdBuilders
Insulation of Tennessee, LLC v. S. Energy.Sd®. 17-CV-2668TLP-TMP, 2020 WL 265297,

at *4 (W.D. Tenn. Jan. 17, 202Qollecting casesnd observing“There is little debate as to
whether a magistrate judge can enter an order imposing monetary sanctions on a paRylande
37).

The issueof whether a magistrate judge may issnenetarydiscoverysanctions agn
orderrather than a recommendatiasthoroughly examined in the Second Circuit. Specifically,
in Kiobel v. Millson three concurring judges grappled with the questama ultimatehall agreed
that Rule 37 sanctions orders are not dispositive. There were two grounds for ajpelaein
(1) whether a magistrate judge was authorized to issue an order imposing Rutéthry
sanctions as a final order; and (2) whether the imposition of Rule 11 monetetigrsanould be

sustained as a matter of law in that c&Sebel v. Millson 592 F.3d 78, 79 (2d Cir. 2010). The

4 The recenBuildersdecision from the Western District of Tennessee supports the Couriti®pas
another level as well. As a district court in the Sixth CircuitBbiddersCourt facedBennettv. General
Caster Service976 F.3d 9954th Cir. 1992)when deciding that a magistrate judge can enter an order
imposing monetary sanctions under Rule Bénnettheld that a magistrate judge could not order Rule 11
sanctions, and the Seventh Circuit favoBesshnetts reasoningn the AlpernandRetired Chicago Police
decisions. So thBuildersCourt was in a parallel position to this Court and nevertheless dettidea
magistrate judge could ordeather than recommenRule 37 sanctions despite the Sixth Circuit’s holding
in Bennett It is not the only district court in the Sixth Circuit to have doneSse e.g, New London
Tobacco Mkt., Inc. v. Ky. Fuel @n, No. 6:12CV-91-GFVT-HAI, 2016 WL 11432471, at *1 n.1 (E.D.
Ky. Mar. 16, 2016) (“Ordinarily, an award of attornefees under Rule 37 is a ndispositive matter that
may be finally decided by a magistrate judge pursuant to 28 U.S.C. § 636(b)(1)Xany v. ZangNo.
1:11-CVv-884, 2014 WL 5426212, at *4 (S.D. Ohio Oct. 22, 2014) (citations omitted) (“With few
exceptions, orders concerning firal discovery matters including the imposition of monetary sanctions
for violations under Rule 37 are considered to be non-dispositive.”).

38



panel was evenly divided on the first ground of appeal, but all oithieel judges agreed that
Rule 11 sanctions were not warranted, sdiiobel Court reversed the district court solely on the
second groundld. at 80. Yet, the arguments presented anconcurrencdy Judge Cabranes
regarding the first ground are central to the question presented here.

In his concurrence, Judge Cabranes followgaernin deciding that a magistrate judge
did not have the authority to issue Rule 11 sanctioms asder. Judge Cabranes reasoned that a
Rule 11 motion for sanctions, “though it arises in the context of an underlying action, is the
functional equivalent of an independent clainkKiobel, 592 F.3d 78, 86 Qabranes J.,
Concurring). In support of his contention that a Rule 11 sanctions mitgiees rise to
proceedings that are separate and distinct from the underlying action,”Galbdigmne®bserved
that, “in the majority of cases, Rule 11 proceedings do nothMavihe same parties as the
underlying action.”ld. at 87. Instead, “Rule 11 is primarigoncernedwith the conduct of
lawyers.”ld. JudgeCabranegurther agreed witilpernthat the “resolution of a motion for Rule
11 sanctions is analogous—although surely not identitabr action for damages insofar as the
desired remedy is a monetary award to the movaht.Ih concluding that a magistrate judge does
not have the authority to order Rule 11 sanctions as a final order, Gatgenesonceded that
“some of the reasons which persuade[d him] that magistrate judges lack statutorjtyatd
impose sanctions under Rule 11 might apply also to the imposition of sanctions under Rule 37.”
Id. at 88. Yet, Judg€abranesoncluded that his reasons for finding a Rule 11 sanctoer
dispositivewere not persuasive in the Rule 37 context “because of a magistrate judge’systatutor
institutional, and historical authority over discovery proceedinigs.”Judge Cabranes further
noted that the Second Circuit had already decided that magistrate judges had authotity to iss

Rule 37 sanctions ikloar, but held that Rule 11 sanctions were differéoht. Judge Cabranes
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highlighted important distinctions between Rule 11 and Rule 37, including the creation of an
independent matter involving attorneys rather than the underlying pagie®ll ashe immediate
appealability of Rule 11 sanctiand. at 87. According to Judge Cabranes, these distinciioms

that a magistrate judge’s lack of authority to issule R0 sanctions does not impact the magistrate
judge’s authority to issue Rule 37 monetary sanctions. It is noteworthy that JudgeeSabra
distinguished Rule 11 from Rule 37, considered the Seventh Circuit's decisAdpem, and

found that an award of Rule 37 costs was consistent tivigihlpern decisionand the Second
Circuit’s prior decision irHoar. In this Court’s view, Judge Cabranes’ concurrence is indicative
of how the Seventh Circuit would rule on the issue of a Rule 37 award, should it haveasierocc

to address it.

In summary, every circuit court to have examined the issue has ceddhat a Rule 37
monetary awards within the authorityof amagistrate judge to issasorders. The other circuits’
opinions are, moreover, based on arguments that this Court grglsagivesuch as the pretrial
nature of discovery decisions att@ lack of immediate appealability of a Rule 37 award

E. Conclusion on the Issue of Authority to Order Rule 3 Awards

In summary, theCourt’s analysis which includes the examination of the text of Section
636(b)(1) and Rule 72(a) of the Federal Rules of Civil Procedure, the Supreme Coustandeci
in Cunninghamthe purpose of the statute and rules governing the magistrate judge’s authority,
the decisions of every other circuit court of appeals that has examined the issue, @awthine
the Seventh Circuit’'s opinions iHunt, Domanus Rickels and Meux, result in the following
conclusion a Rule 37awardis within a magistrate judge’s power to isss®rdersbecause it is a
pretrial nondispositive matter. Accordingly, the Court’s order ordésision to award fees and

costs in this case stands asoader and is not a report and recommendation. Having determined
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that this Court has the authority to issuRule 37fee-shiftingaward the Court turns to the other
arguments raiseith Plaintiff’s Motion to Reconsider.
1. Plaintiff's Motion to Reconsider

A. Motion to Reconsider this Court’s Order of November 8, 2019

In an order dated November 8, 2019, the Court awarded attefaey’to Defendants as a
result of the Court’s decision granting in part and denying in part Defendant’s motion to compel.
Doc. [172]. As discussed above, the Court has now considered and determined that this award of
costs is a pretrial, nondispositivatter that is within the authority ofraagistratgudge to order.

Turning tothe other issues raised by Plaintiff on #iveard of costs, Plaintiff now contends
that thisCourt was not aware of all the facts in finding that Plaintiff had engaged @nasev
discovery violations. In its November 8, 2019 order, the Court found that Plaintiff had served
responses to Defendant’s third sets of requests to produce late, specifically latelaythout
any prior agreement to extend tinoe motion to the Court for additional tim@eeFed. R. Civ. P.
34(b)(2) (recognizing that respossaust be made within 30 days and additional time to respond
can be agreed to by the parties or ordered by the Court). Furthermore, Plaintiff had to belreminde
multiple times of his failure to respond by Defendants, and whéindlly did respondPlaintiff
provided a onde response that he had alregagduced documents in response to the requests.
This was n clear contravention of Rule 34(b)(2), which requires responses to be provided
separately for “each item or category,” stating that inspection will be pedjir copieproduced

in lieu of inspection), and identifying any objections on any docunteats/ere withheld on the

® Similarly, Plaintiff has also suggested, for the first time on recoratide, that the ability of this Court

to consider the Rule 37(a) motion for costs was not within the scope didtrict judge’s refertdo this
Court. Doc. [181kt 2 However, the district judge’s referral order, issued on October 9, 2019, &xpress
included defendant’s motion to compel, which also asserted the tefpreRule 37(a) costs, if the motion
was granted. Doc. 89, 16Q. Accordingly, Plaintiff's contention is without merit.
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basis of an objection. Fed. R. Civ. P. 34(b)(2)(8). Finally,afterthe motion was filed, Plaintiff
produced 35 pages of additional responsive documents, which in effect proved that his prior
response was incorrecdeeFed. R. Civ. P. 37(a)(5)n6éting that costs can be awarded when
disclosure is made after the motion is filed). None of these facts were iteci$plie time of the
Court’s ruling, nor has Plaintiff provided any new facts to contest these originalgmdiAsa
result, the Court awarded one halftbé attorney’s fees and costs to Defendé&mtbringing its
motion to compel pursuant to Rule 37(af(®) In particular, the Court awarded this amount
because the other basis for Defendant’'s motion that claimed spoliation of ewdendenied.
The Court also ordered Plaintiff to revise his response to the request for production owiimpl
Rule 34. As the Court previously stated, “If the discovery rules had been properlyefibliyw
Plaintiff, it would have avoided this dispute, the expense of full briefing on this discovepnmot
and the Court’s ruling.” Doc. [172t 2

Federal Rule of Civil Procedure 54(b) governs Plaintiffeotion for reconsideration.
Under Rule 54(b), “any order or other decisigrijat adjudicates fewer than all the claims or the
rights and liabilities of fewer than all the parties does not end the action asdbthayclaims or
parties and may be revised at any time before the entry of a judgment adjudicating alhike cl
ard all the parties' rights and liabilities.” Fed. R. Civ. P. 54¢keg also Rothwell Cotton Co. v.
Rosenthal & Cq.827 F.2d 246, 251 (7th Cirgmended a835 F.2d 710 (7th Cir. 1987) (affirming
district court's denial of motion to reconsider under Rule 54(b)). The standardabfeplio
motions to reconsider under Rule 54(b) is largely identical to that of Rule BHe).e.g.,
Morningware, Inc. v. Hearthware Home Prod., Indo. 09 C 4348, 2011 WL 1376920, at *2
(N.D. lll. Apr. 12, 2011) (“The standard courts apply in reconsidering their decisionsasatg

the same under both Rule 59(e) and Rule 54(b)It).general, motions for reconsideration are

42



‘viewed with disfavor,” and they are granted ‘only in the rarest of circumstandestzere there

is a compelling reason.United States v. Givenslo. 12 CR 4241, 2016 WL 6892868, at *2
(N.D. lll. Nov. 23, 2016) uoting HCP of Ill., Inc. v. Farbman Grp. |, In@91 F. Supp. 2d 999,
1000 (N.D. Ill. 2013)). “Motions for reconsideration serve a limited function; to camantfest
errors of law or fact or to present newly discovered evidemtieKs v. Midwest Transit, Inc531
F.3d 467, 474 (7th Cir. 2008)nfernal quotation marks omitted). Courts have repeatedly
admonished litigants that a “motion to reconsider is not at the disposal of parbesamt to
rehash old arguments that previously were made and rejected, or to raise new arguments or
evidence that could haween previously offeredS.E.C. v. Lipsoi6 F. Supp. 2d 758, 766 (N.D.
lll. 1998) (internal quotation marks and citatioramitted). In short, “[a] party moving for
reconsideration bears a heavy burd€aine v. Burge897 F. Supp. 2d 714, 717 (N.D. Ill. 2012)
(citing Caisse Nationale de Credit Agricole v. CBI Industries,,I80 F.3d 1264, 1270 (7th Cir.
1996)).

First, in claiming that the Court’s award of costs was unwarranted, Plaiotifties a long
recitation of the meedndconfer process up to the point of the filing of Defendamtstion. While
the Court initially declined to address this issue as unnecessary to its uttenetien, the Court
now finds that Local Rule 37.2 was satisfied prior to the filing of the mot®pwecifically, tle
Court finds that the parties had numerous communications once Plaintiff had failed tte @rovi
written response to Defendant’s Third Set of Requests for Production. Defencamsel
reached out to Plaintiff's counsel four times, noting that no responses had been gtodihee
requests, between July 10, 2019 and July 22, 2@, [1322, 1323, 1324, 132-6]. When
Plaintiff's counsel did respah she claimed that documents and a written response would be

forthcoming. Doc. [132-41325, 1326, 132-7]. And during that timeframe, Plaintiff only
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produced one email string on July 16, 2019, and the deficiedireneritten response on July 22,
2019 that all documents had been produbext. [132-7]. On July 23, 201D efendants filed the
motion tocompel.

Plaintiff now seemingly claims that the parties should have had a meet and confer
conference on his ofle deficient response on or after July 22, 2019 before Defendants filed
their motion. That argument is meritlesRule 34(b)(2)’s requirement is crystal clearand
Plaintiff should have known that his response, which was already 17 daysvasenonetheless
deficient and as later confirmed by the additional production of documents, plainly incoMect
matter,on October 18, 2019he Court also ordered the parties to condusecondneetand
confer conference to resolve this dispuong with a host of additional pending discovery
motions. Doc[164]. That second meet and confer confergeselvednothing on Defendant’s
motion to compel. Doc. [166jt 2

The parties also dispute the preparation of a proposed affidavit of completion byffPlainti
regarding multiple discovery disputes as a result of the second meet anc¢pcoodss ordered by
the Court on October 18, 2019, and further argue over the preparation of the joint status report to
the Court on that global meet and confer conferenceofAliis disagreement and contention, of
course, is irrelevant. As is often the case with discovery disputes, the partidsrspe time
discussing the history of their communications about the dispute than actually discussing the
relevant facts and law about the dispute. The onlyg thet matter herarethat the parties had
two meetandconfer discussions pursuant to Local RRife2 andhat theycould not resolve their
dispute. The prior motion and response briefs stood, as did Plaintiff's pridinergiscovery
response, and no additional action was taken by Plaintiff to resolve the discovery disgaite at

here. Courts have broad discretion to determine how to enforce localhutetech Techs. Ltd.
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P'ship v. Automationdirect.com, Iné&No. 05 C 5488, 2007 WL 2736681, at *1 (N.D. lll. Sept. 10,
2007) €iting Waldridge v. American Hoechst Cqr@4 F.3d 918, 923 (7th Cir.1994)Local
Rule37.2 was not meant to provide for an endless stream of discussions between counsel on
discovery disputes, and the key requirements of good faith discussion and communication were
met here. Two opportunitiagsere more than suf€ient for Plaintiff to resolve this dispute, and
they were not taken by him.

Plaintiff's counsel claims that her lateness on the discovery response wasntehaarial
act, but one of negligence as a small firm with only one othetifod attorney. The Federal
Rules of Civil Procedure do not operate differently depending on the size of the law firm
particularly in the context of simple discovery matters such as the one presented leerdo A
suggest that small or solo firms are incapable of following discovery rules woulgtatentihe
value and experience tfiosepractitioners, who are more than capable of properly engaging in
rulesbased discovery. Whether the act was one of intentmoaductor negligence is also
irrelevant—Rule 37(a)(5) aes not require the Court to find a particular mental state in order to
award expenses to the successful pa8gelllinois Tool Works, Inc. v. Metro Mark Prod., Lid.
43 F. Supp. 2d 95961 (N.D. Ill. 1999)Xmere negligence or inadvertence doeguneventacourt
from awardingRule 37 costs). Plaintiff’'s counsel also states that she has worked cooperative
with defendant’s counsel in the paswhetherthat is true or not is immaterial to the issue in
dispute here, although the Court notes that the parties breixgmotions to compel withia
matter ofmonths, suggesting otherwideoc. [100, 109, 113, 132, 1/80]. Indeed, the Court
has previously noted that both sets of counsel could have operated with better commumidation a
consideration inprior discovery disputedDoc. [169]. Nor is this Plaintiff's counsel’'s only

infraction on the issue of timeliness, as the Court noted in a November 4, 2019 order thiisPlaint
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counsel should have engaged in more “open, thoughtful, and consciestousiunication with
opposing counsel in another discovery displtec. [171]at 2 Regardless, discovery must
operate in accordance with the rulethatis why they exist-andin this particular case, the rules
were violated.

In the next breath, and rather iroally given that Plaintiff argues that both parties have
been cooperative, Plaintiff also claims that Defensltialve engaged in egregious discovery
violations andhatDefendantshould be sanctioned rather than him. As this Court has previously
stated, “[t]re discovery rules do not operate in a way where one party’s violation cancels out or
excuses the other party’s failure to complhjpdc. [172] at 2

To the extent that Plaintiff's claims have any merit, the Court has consitheredn the
context of Ru¢ 37(a)(5)(A)’s considerations for not awarding costs, just as it did whenidtlinit
awarded costs on November 8, 206c¢.[172]. Specifically, as discussed above, the Court finds
that, pursuant to Rule 37(a)(5)(A)(i), the movant attempted in good faith to resolvepgbee dis
prior to seeking court intervention through its attempt to obtain a response from Plaintiff
Furthermore, the Court finds that the nondisclosure and the course of events by Riamtiéit
substantially justified-Plaintiff hasprovided no substantial justification for a response et
17 days late, nanompliant with the discovery rules, and where he prodidoeuments only after
a discovery motion tthbeen filed,proving that his prior claim that all documents had been
provided was inaccurat&eeFed. R. Civ. P 37(a)(5)(A).

As this Court previously stated, in order to cure the prejudice to Defent@naward of
costs for bringing the motion to compel is a just result IfeeeFed. R. Civ. P. 37(a)(5)(A)(iii).
Furthermore, Rule 37(a) is not technically a “sanctiprévision. SeeRickels v. City of South

Bend 33 F.3d 785, 786 (7th Cir.1994) (“Rule 3T8)A) presumptively requires every loser to
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make good the victts costs). Indeed, the title of Rule 37(a)(5) reads: “Payment of Expenses;
Protective Orders.” Rule 37(a)’'s award of costs, written as a mandatory @nowigess certain
exceptims are met, is meant to deter the losing party from violating the discovery rules in the
future SeeAdvisory Committee Notes to Rule 37(a) (1970he United States Supreme Court
recognized this concept fdunninghamwhen it noted that the Advisory Conttegs change of

the rule in 1970 “signaled a shift in presumption about the appropriateness of sanctions for
discovery abusesCunningham527 U.S. at 20%.5. Thus, an award of Rule 37(a) costs is not
meant tgounish Plaintiff or his counsel, but to merely apply the presumption that costs should be
shifted to the victor.

Accordingly, on his motion to reconsidédrlaintiff's recitation of the meet and confer
process and his explanation for why the responses were late do not constitute new,ewidence
do they show that the Court’s decision waanifestly unjust pursuant to Rule 54(b). Accordingly,
Plaintiff's motion to reconsider on this basis is denied.

B. Motion to Clarify this Court’s Order s of October 30, 2019 and
November 1,2019

Plaintiff also seeks clarification as to whether this Court awarded sanctiBtesnaff in
an order dated November 1, 2019, where the Court granted Plaintiff’'s Motion to Compel in part
and denied it in parDoc. [169]. Indeed, Plaintiff suggests that the Court may have implicitly
awarded sanctions. Specifically, the Court found that Chicago State Uniwersgyponseto
Plaintiff's subpoena were non-compliant with the discovery rules because the Uinifatied to
identify whether any documents were withheld on the basis of an objection for undue [Seden.
Fed. R. Civ. P. 34(b)(2)(C). The Court also determined that in responses where the Yhiadrsit
raised an objection on the basis of attornkgnt and work product privileges, it was unclear as to

whether a privilege log had been produced as to all of those objections. Accordingly, the Court

47



ordered the University to revise its responses to the subpoena. The Court, however, denied
Plaintiff's motion to compel on three specific document requests (Request Nos. 9, 13, and 16).

Plaintiff's motion had alsaskedthis Court to hold the University (dibefendant Board
of Trustees) in contempt pursuant to Federal Rule of Civil Procedure 45(g), which ptbeides
Court may hold a person in contempt who after having been served with a subpoena, “fails without
adequate excuse to obey the subpoena or an order related to it.” Plaintiff's motion, in a&upport
this contempt request, claimed that the University had not complied with the sulipoena.69]
at 2.

However, contrary to Plaintiff’'s assertion, the Court did not implicitly hold theeJssity
in contempt. Such a serious action would require explicit discussion and analysis, and the Court
did not believe such discussion was warranted given that ddraddthe most important parts of
Plaintiff's motion to compelDoc.[169] at 2 Nor would the Court hold the Board in contempt
under any circumstances, as it was not the recipient of the subpoena pursuant to Rulbet. Ra
the Court explicitly stated that it did not desire to take any action “such as theteshcentempt
sanctions by Platiff.” Doc. [169] at 1 Rather, the Court found that “both parties bear
responsibility here on simple mattergffectively communicating on extensions of time to
respond, working collaborately through a rolling production, [and] providing clear and full
responses to a document subpoenagl]” Plaintiff’'s discussion on the issue of contempt was also
undeveloped and perfunctory, Doc. [113], including failing to identify the burden of poie&r—
and convincing evidenceandfailing to analyzehe test in this Circuit for finding civil contempt
under Rule 45(g).See e.g, Keen v. Merck Sharp & Dohme Corplo. 15cv-1178,2019 WL
1595883, at *3 (N.D. lll. April 15, 2019Boehm v. Scheels all Sports, Indo. 15CV-379-IDP,

2016 WL 6124503, at *2 (W.D. Wis. Oct. 20, 2016). The same is true of any Rule 37 request for
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sanctionsagainst Defendaf@oard of Trustees, where Plaintiff did not even discuss or analyze the
issuein the context of a thirgharty subpoena issued to the University. Doc. [113]je Sventh
Circuit has warned attorneys, time and again, that perfunctory arguments, unslipppeginent
authority, are deemed waivednited States v. Cisnerp846 F.3d 972, 978 (7th Cir. 2017)
(citations omitted]“We have repeatedly and consistently held that ‘perfunctory and undeveloped
arguments, and arguments that are unsupported by pertinent authority, are waiSed. dJso
TaylorNovotny v. Health All. Med. Plans, In@72 F.3d 478, 497 n.78 (7th Cir. 2014dpited
States v. Alderb27 F.3d 653, 664 (7th Cir. 200&)nited States v. Berkowjt827 F.2d 1376,
1384 (7th Cir. 1991). Plaintiff's motion for reconsideration suffers from the sarakefairs.

Plaintiff also claims that the Court may have awarded attorney’s fees in an dated
October 30, 2019Doc.[167]. In that order, the Court found that the Board of Trustees (a named
party in this lawsuit) had possession, custody and control over the University’s rectrdisaguc
it must search and produce those documents in response to Plaintiff's document requests unde
Federal Rule of Civil Procedure 34l. at 2. Plaintiff seeks clarification as to whether this Court,
in granting the motion in part and denying it in part, intended to impose any sanctions on
Defendarg, and if not, to consider doing so at this time. Needless to say, the Court did not
implicitly impose any Rule 37 costs on Defendants. Most importantly, Plaintiff's original motion
did not even make such a request, or even discuss the relevant law on theDuet{@O0].
Arguments raised for the first time in a motion to reconsider are waivtkdyifcould have been
raised in the original motioMMungo v. Tayloyr 355 F.3d 969, 978 (7th Cir. 2004). A motion for
reconsideration does not allow a party to make arguments or take positions thavailaide to

it in the original round of briefing othe matterSee, e.g., MelesiBodriguez v. Sessigrtd4 F.3d
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675, 678 (7th Cir2018); United States v. King490 F. App'x 810, 813 (7th Cir. 2012).
Accordingly, there is nothing for this Court to reconsider.

Finally, Plaintiff asks this Court to regsider a portion of its November 1, 2019 order
Doc.[169], where Plaintiff sought to compel production of invoices for legal services provided by
law firms to the University. After the district judge addressed the mattezauart, the University
respondd, claimed attorneglient privilege, and asserted that it had produced a privilege log. In
this Court’sruling, the Court noted that Plaintiff had not filed a reply brief, or filed a motion
seeking to challenge the assertion of the privilédje Plainiff now states that the district judge,
before the case was referred to this Court, had stated she was inclined not toeplyebréef on
a host of pending discovery disput&oc. [181, 181-9. This minor fact does not warrant
reconsideration of thi€ourt’s prior order. In his original motion, Plaintiff’'s primary argument
was that the failure to provide a timely privilege log constitutes waiver of the atidraet
privilege on the objections to the production of the legal invoices. That argisnaetitless.
Plaintiff and the University addressed the University’s objections orallytivé district judge on
June 21, 2019, and Plaintiff also asserted the same argument that the objections had been waived
because a privilege log had not been provided. Defendants responded that they neetbed tim
review the documents and produce a privilege log given the volume of documents at issue.
Defendants also informed the district judge that they were relying on communicatoms f
Plaintiff that, in theirview, provided them an extension of time to respdak. [1819] at Q
Plaintiff disputed whether an extension of time to respond had been agreeddnce again, the
parties argued over the history of their communications much more than the legaltissales, a
and madeclaims that each party was misrepresenting the other’'s posstésne.g, Doc. [128]

at7-11. The district judge permitted the iMersity time to file a response to the motion to compel,
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and directed it to produce a privilege log with its response, in additimonipleting its document
production. Doc. [18B] at 12. The University subsequently filed the response and produced a
privilege log. Doc. [128] at 8 n.2.

The district judge was weWithin her discretion to manage the discovery dispute in this
manner pursuant to the flexibility provided by Fed. R. Civ. P. 16 and 26, rather than deem the non
production of a privilege log waiver. Moreover, the Court, in its initial November 1, 2019 order
and on reconsideration, reaches the same result. Given the nature of the disputegctheddjst
reasonably sought to order a response and a privilege log, and provided thsityrtivez to do
so. This Court, on referradhas alsadetermined that the motion to compel the legal invoices on
the basis of waiver was not the proper approach, given the disputes over whethee ttee ti
respond had been extendedid the district judge’s handling of the matter. Andgeo again,
Plaintiff has failed to address the legal standards or authority in arguinyexr.vé&ee Patrick v.
City of Chicagp 111 F.Supp.3d 909, 913N.D. Ill. July 1, 2015) (finding that the “cases are not
harmoniousas to when a privilege log is impermissibly late and whether forfeiture of a diaime
privilege is a consequence of a belated filing.Nloreover, this is not the case where a court
should find a waiver of privilegeto do so would be too harsh a conseaqgenPlaintiff hasiow
filed motions challenging the assertion of the attorciegnt privilege by DefendantseeDoc.
[198, 201], which remain pending, and whglfouldaddress thelaim of attorneyclient privilege
on the merits. Accordingly, Plaintiff has failed to establish on reconsideratiorhéh&ourt’s
decision was clearly erroneous or would work a manifest injustice under Rule 54(b).

Conclusion
For the reasons stated above, Plaintiff's motion for reconsideration anctataoifi[181]

is denied.However, in light of theipcomingsettlement conferencexecution of the Court’s order
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of November 8, 2019 ordespecificallythe payment of Rule 37(a)(5) fees to Defendabts;.

[172], is stayed at this time and will be further addressed at the settlement aomferen

SO ORDERED.

Dated: Marchl6, 2019 / %,9‘:"‘

Sunil R. Harjani
United States Magistrate Judge
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